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April 5, 2000

LIPEZ, Circuit Judge. This case requires us to decide

whet her the district court properly issued a Railway Labor Act
("RLA") injunction barring a wood products conpany control | ed by
owners of a railroad from doing switching work historically
performed by the railroad' s unions. See 45 U.S.C. §8 151 and
seq. The district court issued the injunction after finding that
t he Br ot her hood of Loconoti ve Engi neers and Uni t ed
Transportation Union (the "Unions") were engaged in a "mjor"
di spute with Springfield Ter m nal Rai | way Conmpany
("Springfield"') and that Springfield was using Aroostook and
Bangor Resources, Inc. ("ABR') to violate its collective
bar gai ni ng agreenent. Springfield and ABR (the "appellants")
argue that ABR, although owned and controlled by Springfield s
owners, is an independent wood products conpany not subject to
the RLA and therefore not subject to the district court's order
that it stop performng switching for Springfield custoners
while RLA nediation procedures are underway. We reject the
contention that ABR is not subject to the injunctive provisions
of the RLA, and we affirmboth the district court's finding that
there was a "major" dispute between Springfield and its Unions

and the district court's injunction agai nst ABR.
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A. The Labor Dispute

We begin by sketching the facts of this | abor dispute,
reserving for later a nore detailed discussion of the district
court's findings. In doing so, "[wle recite the facts in the
i ght nost favorable to the district court's findings of fact."

Servicos Conerciales Andinos v. General Electric Del Caribe,

Inc., 145 F.3d 463, 466 (1lst Cir. 1998).

In 1995 the Unions and Springfield negotiated a
col | ective bargaining agreenent that governs the rates of pay,
rules, and working conditions for Springfield |oconotive
engi neers, conductors, and trainnmen. The agreenent specifically
provi des that union enployees "shall perform any and all
services under the direct control of the Carrier required for
the make up of trains and/or the novenent of cars and trains
over and through the Carrier's trackage and in its business of
servicing industrial sidings."

One such "busi ness of servicing industrial sidings" is
switching, a service that rail carriers often provide for their
custonmers on the custonmers' properties. Springfield enpl oyees
who are union menbers have historically provided this service to
many of Springfield s |ine-haul railway custonmers. Pursuant to

the collective bargaining agreenent, the union nenbers
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perform ng these switching services have been paid and treated
identically to engineers, conductors, and trainnmen involved in
ot her aspects of Springfield s railway business.

In 1996 Springfield proposed that the union nenbers
engaged in switching accept a twenty-six percent pay cut and | ess
favorable working conditions. Al t hough the Unions' |eaders
initially resisted, they eventually agreed to subnit a proposed
pay cut to their respective nmenberships. The nmenbershi ps of both
Unions rejected the changes in August 1996, opting instead to
mai ntain the nore favorable terns of the collective bargaining
agreenment. Despite the vote, Springfield persisted in seeking a
pay cut for sw tching work

Unabl e to persuade the Unions to accept |ower pay for
switching, Springfield took a series of steps in the spring of
1998 that resulted in ABR performng switching that had
previ ously been done by Springfield s unions. ABR is a non-
uni oni zed conpany |located along Springfield s railway |ines
engaged primarily in the manufacture of clothes pins and other
wood products. Springfield executed an agreenment with ABR in
April 1998 giving ABR joint use of sonme railway tracks, and
Springfield personnel trained two non-uni on ABR enpl oyees to use
a |leased track-nobile to performthe switching at the ABR wood

products m Il previously done by Springfield s union enployees.
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VWi le joint use agreenents of this type are fairly comon in the
rail way industry, Springfield s next nove was unusual. Shortly
after executing the joint use agreenment, Springfield suggested to
ABR that it truck its switching equi pment fromplace to place so
that it could perform switching work for various Springfield
rail way custoners that had previously used Springfield (and the
Uni ons) for sw tching. ABR agreed and by May of 1998 it was
providing switching services for Springfield customers Lincoln
Pulp & Paper ("Lincoln") and Passadunkeag Stud MIIl, owned by
Chanpi on I nternational, Inc. ("Chanpion"). ABRalso investigated
perform ng switching work for other Springfield custoners.

Al t hough nom nally an independent corporation, ABR is
not unrelated to Springfield. Springfield is a wholly owned
subsidiary  of Guilford Transportation I ndustri es, I nc.
("Guilford"), a holding conpany that owns several railroads in
New England.! Guilford, in turn, was closely held (at the tine
of the dispute) by four individuals who also served as its
directors: David Andrew Fi nk, David Arnstrong Fink, Ri chard Kel so
and Tinmothy Mellon. Both of the Finks and Mellon were also the
sol e owners of ABR. The three conpani es shared the same four

directors at the tine the dispute arose: all three ABR owners

Guil ford's holdings include the Maine Central Railway, the
Portl and Term nal Conpany and the Boston & Mai ne Corporation.
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plus Richard Kel so. \While David Andrew Fi nk served as President
of Springfield, his son, David Armstrong Fink, served as
President of ABR (as well as a Director of Guilford and, |ater,
as an Executive Vice-President at Springfield). It was David
Armstrong Fi nk who nmet with a Springfield vice-president invol ved
in the failed | abor negotiations about the possibility of ABR
perform ng the switching work previously done by the Unions.

B. The Railway Labor Act

The Unions filed suit under the RLA, arguing that
Springfield was using ABRto violate the ternms of its collective
bar gai ni ng agreenent. Under the RLA, a district court has no
jurisdiction to rule on the nerits of a |abor dispute. Rather,
the court may only decide what type of statutorily mandated
di spute resolution procedure is appropriate, depending on the

category of the dispute. See Elgin, Joilet & E. Ry. v. Burley,

325 U. S. 711, 722-23 (1945). M nor disputes under the RLA are
those in which the carrier's challenged policies are at |east
arguably permtted under the existing collective bargaining

agreenent . 2 If the dispute is "mmnor," the district court

2A m nor dispute

contenpl ates the existence of a collective agreenent
already concluded or, at any rate, a situation in
which no effort is nade to bring about a formal change
interns or to create a new one. The dispute relates
either to the neaning or proper application of a
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di sm sses the case in favor of binding arbitration. Maj or
di sputes, on the other hand, relate to carrier attenpts to nodify
rates of pay, rules or working conditions in a fashion not even
arguably covered by the collective bargai ning agreenent.?® See

Br ot her hood of Loconntive Eng'rs v. Boston & Miine Corp.., 788

F.2d 794, 797 (1st Cir. 1986); Maine Central RR , Co. v. United

Transp. Union, 787 F.2d 780, 782 (1st Cir. 1986). |If the dispute
is "mpjor," the Act provi des for extensive, non-binding nmedi ati on

procedures.* In mpjor disputes—unlike m nor disputes—the RLA

particular provision with reference to a specific
situation or to an onmtted case. . . . In either case
the claimis to rights accrued, not nerely to have new
ones created for the future.

Elgin, 325 U. S. at 723.
SA mmj or dispute

relates to disputes over the formation of collective
agreenents or efforts to secure them They arise where
there is no such agreenment or where it is sought to
change the ternms of one, and therefore the issue is
not whether an existing agreenment controls the
controversy. They look to the acquisition of rights
for the future, not to assertion of rights clainmed to
have vested in the past.

Elgin, 325 U. S. at 728.

“The dispute resolution procedures for nmjor disputes
include a "rather elaborate machinery for negotiations,
medi ati on, voluntary arbitration, and conciliation."” Detroit
and Tol edo Shore Line R R _Co. v. United Transp. Union, 396 U S.
142, 148-49 (1969). For sinplicity's sake, we will refer to all
of these processes as the major dispute "nediation" procedures.
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bars the carrier frominplenenting the contested change until the

medi ati on efforts are exhausted. See Detroit and Tol edo Shore

Line RR Co. v. United Transp. Union, 396 U S. 142, 150-53

(1969). To invest these status quo requirenents with judicia
authority, the district court is permtted to issue an injunction
ordering the parties to maintain the pre-dispute status quo while

t he medi ati on procedures take place. See Consolidated Rail Corp.

v. Railway Labor Executives' Ass'n, 491 U. S. 299, 303 (1989)

("The district courts have subject-matter jurisdiction to enjoin
a violation of the status quo pendi ng conpl eti on of the required
procedures . . . .").
C. The District Court Proceedings

The Unions argued to the district court that the
arrangenent between Springfield and ABR created a mmj or dispute
because Springfield was seeking to nodify the collective
bar gai ni ng agreenent’'s rules on pay and working conditions for
t hose engaged in switching. The Unions clainmed that Springfield
was using ABR to inplenment this contested change before RLA
nmedi ati on procedures were exhausted, thereby violating the RLA's
requi renent that the carrier and union maintain the pre-dispute

status quo. The appellants objected, arguing, inter alia, that

Springfield had not done anything to alter the collective



bar gai ni ng agreenent and that ABR was acting independently in
perform ng switching work for Springfield custoners.

On the basis of a stipulated record, the district court
ruled that the dispute was major wunder the RLA In so
concl uding, the court found that Springfield was attenmpting to
evade the collective bargaining agreenent by "allowing] a
corporate relative not bound by the collective bargaining
agreenent to perform work covered by the collective bargaining
agreenment." The court also rejected the appellants' other
defenses: their assertion that the arrangement with ABR di d not
alter the pay or working conditions of the Unions and their
assertion that the arrangenment was covered by "inplied ternms" in
t he col |l ective bargai ning agreenment. The court then enjoi ned ABR
from perform ng industrial swtching for Lincoln, Chanpion and
any conpani es for which Springfield currently provided switching
services, pending the outcome of the RLA nediation procedures.

ABR and Springfield appeal.?®

The Uni ons have suggested that we |ack jurisdiction over
this appeal because the Appellants filed their notice of appeal
before the injunction was formally recorded. W disagree.

When the district court entered its order on February 5,
1999, it asked the Unions to prepare the formal | anguage of the
injunction, to present that |anguage to the defendants, and to
file it with the court by February 19. The Unions did so, and
on March 2, 1999, the district court signed the injunction.
Prior to the court's approval of the injunction's | anguage,
Springfield and ABR filed their notice of appeal.

A decisionis final if it "ends the litigation on the nerits
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1.

Appel l ants assert that there is no major di spute under
the RLA because Springfield made no changes at all to the
col l ective bargaining agreenent. Rat her, appellants claim
Springfield s rail custoners sinply chose to use ABR for better
service of their switching needs. Since ABR is a conpany
i ndependent from Springfield- a wood products shop and not a
rail way— the district court erredin attributing ABR s actions to

Springfield, despite the nearly total overlap in ownership.

and |eaves nothing for the court to do but execute the
j udgment . " Firestone Tire & Rubber Co. v. Risjord, 449 U S
368, 373 (1981) (internal quotation marks and citation omtted).
The Suprene Court has all owed appeal s even when a district court
still anticipated "[f]lurther rulings . . . in admnistering its
decree. " Brown Shoe Co. v. United States, 370 U. S. 294, 308
(1962); see also Budinich v. Becton Dickinson & Co., 486 U. S
196, 199 (1988) ("A question remaining to be decided after an
order ending litigation on the nerits does not prevent finality
if its resolution will not alter the order or npot or revise
deci sions enbodied in the order."). At the tine the appeal was
filed, the district court had already ruled that the di spute was
maj or and that a status quo injunction was needed. The fact that
wor di ng had not been determ ned did not defeat the judgnent's

finality.
Even if the filing of the appeal were premature, we woul d
still have jurisdiction. Federal Rul e of Appellate Procedure

4(a)(2) provides that a "notice of appeal filed after the court
announces a decision or order but before the entry of the
j udgnment or order shall be treated as filed after such entry and
on the day thereof."™ Thus if a party files an appea

prematurely, this rule preserves its effect. See FirstTier
Mortgage Co. v. |nvestors Mrtgage Ins. Co., 498 U S. 269, 273
(1991); Negran v. Hernandez, 145 F.3d 410,414 (1st Cir. 1998).
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We agree with Springfield that the di spute cannot be
| abeled "major"” sinply because the collective bargaining
agreenment required switching to be perforned by the Unions. If
ABR was truly acting on its own, an injunction agai nst ABR woul d
have been i nproper. The collective bargaining agreenment is
between Springfield and the Unions; ABR is not a party.
Mor eover, the RLA applies only to carriers; ABRis not a carrier.
See 45 U.S.C. 8 151, First. Unless the district court properly
treated ABR as the alter ego of Springfield, and properly
di sregarded t he separateness of the two corporations by piercing
the corporate veil of ABR, it could not attribute ABR s conduct
to Springfield and enjoin ABR from swtching Springfield
customers. We nust therefore assess whether veil piercing was
appropri ate.

I n doing so, we nmust be cl ear about the sense in which

we are using these terms. See Note, Piercing the Corporate Veil:

The Alter Ego Doctrine under Federal Conmmon Law, 95 Harv. L. Rev

853 (1982) (noting that the ternms are anorphous). To pierce a
corporate veil means to disregard its corporate formalities. See
Bl ack's Law Dictionary 1168 (7th ed. 1999) (noting that "piercing
the corporate veil" and "disregarding the corporate entity" are
the same thing). The veil my be pierced if one corporation is

not an independent entity, but rather the nere "alter ego" of
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anot her. 1 James D. Cox, Thomas Lee Hazen & F. Hodge O Neal
Corporations 8 7.8 at 7.17 (1995);cf. Black's Law Di ctionary 385
(7th ed. 1999) (defining "alter ego" as a "corporation used by an
i ndi vi dual to conduct personal business"”). In this case, ABRis
Springfield s "alter ego"” in the context of this | abor dispute if
ABR i s acting as a non-uni on branch of Springfield rather than as
an i ndependent conpany. Li kewi se, when we speak of "piercing"
ABR s veil, we nean sinply disregarding its corporate
separateness inthe limted context where it is allegedly serving
as an alter ego.
A. Federal Common Law of Veil Piercing

We nust determ ne whether state |law or federal common
|aw governs the veil-piercing inquiry. In federal question
cases, such as this one, we |ook to federal choice of |aw

principles. See Texas Indus., Inc. v. Radcliff Materials, Inc.,

451 U. S. 630, 642 (1981); see also Edelmann v. Chase Manhatt an

Bank, 861 F.2d 1291, 1294 (1st Cir. 1988). If the federal

statute in question demands national uniformty, federal common

| aw provides the determ native rules of decision. See United

States v. Kinmbell Foods, Inc., 440 U S. 715, 728 (1979).

National uniformty is essential in the interpretation
of labor law. Federal courts have fashioned a body of federa

conmmon | aw to govern | abor di sputes, recogni zing that harnoni ous
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| abor relations are essential to interstate commerce. See, e.q.,

Textile Workers Union v. Lincoln MIls, 353 U S. 448, 456 (1957).

This general principle holds true for the RLA, a statute
descri bed as an i ndustry-w de bargain between carriers and their
uni ons aimed at preventing disruptions to interstate conmerce.

See Shore Line, 396 U. S. at 148-49; Trans World Airlines, Inc. v.

| ndependent Fed'n of Flight Attendants, 489 U.S. 426, 432 (1989)

(noting that "federal common |abor law . . . may be hel pful in
deciding cases under the RLA."). National wuniformty is
particularly inmportant in those RLA cases, like this one, that

"inplicate the consensual processes which | abor | aw was desi gned

to pronote." International Ass'n of Machinists & Aerospace

Wrkers v. Aloha Airlines, Inc., 790 F.2d 727, 734 (9th Cir.

1986) .

A common federal standard is particularly needed in RLA
veil -piercing cases. If courts were to rely on state law to
determ ne when veil piercing was appropriate, RLA collective

bar gai ni ng agreements m ght include sone conpanies in one state
and other conpanies in a neighboring state. A railway with
operations in nore than one state could find itself unable to
determ ne whether and when the RLA applied to it at all.
Li kewi se, a federal veil-piercing standard is required to prevent

carriers from using non-carriers (which are not thenselves
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subj ect to the RLA) to circumvent federal |abor |awrequirenents.
Al t hough state | aw creates the corporate form "the question of
liability [for violation of federal regulations] 1is a federa
guesti on. The policy underlying a federal statute may not be

def eated by an assertion of state power." Anderson v. Abott, 321

U.S. 349, 365 (1944)(piercing the veil); HP. Lanbert Co. V.

Secretary of the Treasury, 354 F.2d 819, 822 (1st Cir. 1965)

("However inportant it may be in other respects, the fiction of
the corporate entity cannot stand athwart sound regulatory
procedure.").

To say that federal common |law applies in this case
does not fully resolve the matter. As we recently acknow edged,

the federal standard "for when it is proper to pierce the
corporate veil is notably inmprecise and fact-intensive."

Crane v. Green & Freedman Baking Co., 134 F.3d 17, 21 (1st Cir.

1998); see also Note, supra, 95 Harv. L. Rev. at 852 (noting that
federal common |aw on veil piercing is anorphous and nust be
flexibly applied). Federal courts are not bound by "the strict
st andards of the common | aw alter ego doctrine which would apply

inatort or contract action." Capital Tel. Co. v. ECC, 498 F. 2d

734, 738 (D.C. Cir. 1974). Nor is there any "litnus test in the
federal courts governing when to disregard corporate form"

Alman v. Danin, 801 F.2d 1, 3 (1st Cir. 1986). Instead, the rule
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in federal cases is founded only on the broad principle that "a
corporate entity may be disregarded in the interests of public

conveni ence, fairness and equity."” Town of Brookline v. Gorsuch,

667 F.2d 215, 221 (1st. Cir. 1981).

I n Gorsuch we recognized that this principle rmust be
applied with sensitivity to the demands of the federal statute at
i ssue:

In applying this rule, federal courts wl]l
| ook closely to the purpose of the federa
statute to determ ne whether the statute
pl aces inmportance on the corporate form an
inquiry that usually gives less respect to
the corporate form than does the strict
conmon | aw alter ego doctrine.

ld. (internal citations omtted); see also First National City

Bank v. Banco Para el Conmercio Exterior de Cuba, 462 U.S. 611

630 (1983) ("[T]he Court has consistently refused to give effect
to the <corporate form where it is interposed to defeat

| egislative policies."); United Elect., Radio and Mach. Wrkers

of Am v. 163 Pleasant St. Corp., 960 F.2d 1080, 1091 (1st Cir.

1992) ("[I]n federal question cases, courts are wary of allow ng
the corporate formto stynme legislative policies"). Gven the
need to consider the purposes of the federal statute, we have
crafted what we terned a "less rigorous" veil-piercing standard
tailored to ERI SA cases in order to fulfill that statute's goals.

163 Pleasant St., 960 F.2d at 1092 ("The rationale for
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encouragi ng a nodi cum of corporate disregard in ERI SA cases is

grounded on congressional intent."); see also Alman v. Danin, 801

F.2d 1, 4 (1st Cir. 1986) ("Indeed, deferring too readily to the
corporate identity may run contrary to the explicit purposes of
[ ERI SA] . ") O her Circuits too have considered the specific
| egi slative policies at issue and whether piercing the corporate

veil is necessary to further those policies. See Stotter & Co.

v. Anstar Corp., 579 F.2d 13, 18-19 (3rd Cir. 1978) (veil

pi ercing necessary to fulfill purposes of Clayton Act); Capita
Tel. Co., 498 F.2d at 738 (liberal wveil piercing to fulfill

pur poses of Communi cati ons Act of 1934); Kavanaugh v. Ford Mot or

Co., 353 F.2d 710, 716-17 (7th Cir. 1965) (veil piercing
necessary to fulfill purposes of Dealers' Day in Court Act). We
must therefore consider the RLA status quo provisions to
det erm ne when veil piercing is necessary to prevent frustration
of the RLA's purposes.
B. The Railway Labor Act and Veil Piercing

"[ T] he maj or purpose of Congress in passing the Rail way
Labor Act was to provide a machinery to prevent strikes." Texas

& NNOR. Co. v. Brotherhood of Ry. & S.S. Clerks, 281 U.S. 548,

565 (1930) (internal quotation nmarks omtted). The risk of
strikes was considered to be "particularly acute in the area of

maj or disputes,' those disputes involving the formation of
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col l ective agreenents and efforts to change them"™ Shore Line

396 U.S. at 148. For these disputes, the railroad and union
representatives who drafted the Act favored non-binding
medi ation. See id. at 148-49. To prevent strikes from breaking
out while nediation was underway, the Act required that both
parties maintain the pre-di spute status quo. See id. at 149. As

the Court noted in Shore Line, the Act's status quo provision was

"central to its design":

Its i mmediate effect is to prevent the union
from striking and managenment from doing
anyt hing that would justify a strike. 1In the
| ong run, delaying the tinme when the parties
can resort to self-help provides tine for
tenpers to cool, helps create an atnosphere
in which rational bargaining can occur, and
permts the forces of public opinion to be
nobilized in favor of a settlenment wthout a
strike or | ockout. Moreover, since disputes
usual ly arise when one party wants to change
the status quo wi t hout undue del ay, the power
which the Act gives the other party to
preserve the status quo for a prolonged
period will frequently nmake it worth while
for the nmoving party to conpronise with the
interests of the other side and thus reach
agreenent w thout interruption to commerce.

Id. at 150. The Act fashioned a fundanental conprom se: during
the RLA nediation procedures, the union nust refrain from
striking and the carrier nust refrain from inplenmenting the
contested policy.

The Shore Line Court enphasized that the status quo

provi sions of the RLA nust be applied flexibly to fulfill the
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statute's goal. In Shore Line, the carrier had argued that the

RLA required it to preserve the status quo only in those working
conditions explicitly covered by the parties' collective
bargai ni ng agreement. See id. at 147-48. Since the collective
bar gai ni ng agreenent was silent on the chall enged practice, the
carrier argued that it should be allowed to continue this

practice while RLA nediation to nodify the agreenent was ongoi ng.

See id. The Court rejected this interpretation, calling it
"fundanentally at odds with the Act's primry objective -- the
prevention of strikes. . . . If the railroad is free at this

stage to take advantage of the agreenent's silence and resort to
sel f-help, the union cannot be expected to hold back its own
econom ¢ weapons, including the strike." 1d. at 154-55. The
Court therefore held that the status quo provision nust be
"broadly conceived" to preserve the "actual, objective working
conditions out of which the dispute arose, irrespective of
whet her these conditions are covered in an existing collective
agreenent."” 1d. at 143.

The Court's effort to give practical meaning to the
status quo requirement would be circunvented if carriers could
use third parties to alter the collective bargai ni ng agreenent
while the dispute was ongoi ng. Thus courts have held that a

carrier may not hire an independent conpany to carry out the
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changes that the unions protest. See e.qg., St. Louis SSW Ry. v.

Br ot herhood of R R._Signal nen, 665 F.2d 987, 995 (10th Cir. 1981)

("There is nothing which | eaves room for a suggestion that the
[ RLA] can be avoided by enploying a contractor to perform the
work."). Inthe sane vein, the RLAis defeated if a carrier uses
a related corporation to alter the status quo. The RLA itself
acknow edges the possibility that carriers my attenpt to use
affiliates to achieve their goals by giving courts jurisdiction
over railroads and those non-railroads that are "directly or
indirectly owned or controlled by or under common control wth
any carrier by railroad. . . ." 45 U.S.C. 8§ 151. Wile this
provi sion al one does not justify the issuance of an injunction
against a non-railroad corporation, it enphasizes that courts
must | ook beyond <corporate formalities if +the nomnally
i ndependent corporation is serving as the alter ego of the
carrier.

I n several cases, courts have engaged in veil piercing
when the carrier used an affiliate to escape its collective
bar gai ni ng agreenment and viol ate the status quo requirenents of

the RLA. In Burlington Northern R R Co. v. United Transp. Union,

862 F.2d 1266 (7th Cir. 1988), the railroad, after failing to
convince a local union to accept smaller crews for a particular

train service, transferred the work to a subsidiary, Wnona
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Bri dge. Finding that the subsidiary was "serving as the alter
ego" of the carrier, the court held that "a carrier cannot evade
its duties under a collective bargai ning agreenment or the RLA by
directing business to an entity within the same corporate famly
and not obligated by the existing collective bargaining

agreenment . ” ld. at 1275. Simlarly, in Butte, Anaconda &

Pacific Ry. v. Brotherhood of Loconpbtive Firenen and Engi nenen,

the carrier argued that its major dispute nediation procedures
could be "termnated" after a wholly owned subsidiary began
perform ng the disputed work. 268 F. 2d 54, 59 (9th Cir. 1959).
The court acknow edged that there would no |onger be a nmjor
di spute if the work was perfornmed by "an i ndependent shi pper, not
acting in concert with its carrier.” |d. After assessing the
i nks between carrier and subsidiary, however, the court held
that the acts of the latter "nust be regarded as the act of the
carrier. O herwise, acarrier by interrelationwith its shippers
woul d al ways have it withinits power to circunvent the nediation

provi sion of the Railway Labor Act." 1d. at 59-60.°

Ot her courts have also noted that a carrier cannot evade
the requirements of the RLA (which applies to air carriers as
well as railroads) by transferring work to a corporate relative
not party to the collective bargaining agreement. See Air Line
Pilots Ass'n, Int'l. v. Transanerica Airlines, Inc., 817 F.2d
510 (9th Cir.1987) (noting that a carrier would violate the RLA
status quo requirenents if the wunion could prove that it
transferred work to a subsidiary to evade these requirenents);
Air Line Pilots Ass'n, Int'l. v. Texas Intl' Airlines, Inc., 656
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Noting that neither Burlington nor Butte detail the
standard that nust be applied in an RLA veil-piercing inquiry,
appellants claimthat these cases support RLA veil piercing only
when the pierced corporation is a wholly owned subsidiary of the
carrier. We reject this reading. First, while these cases dea
with wholly owned subsidiaries, they do not state that vei
pi ercing is i nappropriate for other types of corporate rel atives.

In fact, Burlington speaks of piercing not just subsidiaries, but

of entities in the "same corporate famly." 862 F.2d at 1275.
While alter ego liability may be npbst common in an ordinary
parent - subsi diary context, "the equitable doctrine of piercing
the corporate veil is not |limted to the parent-subsidiary

relationship." C M Corp. v. Oberer Dev. Co., 631 F.2d 536, 538

(7th Cir. 1980). I ndeed, "[t]he separate corporateness of
affiliated corporations owned by the same parent may be equally
di sregarded wunder the proper circunstances.” In re Bowen

Transps., Inc., 551 F.2d 171, 179 (7th Cir. 1977). Courts have

pi erced the veil in cases involving "sibling" corporations, and
in cases involving even nore intricately arranged corporate

structures. See M nnesota Power v. Arnro, Inc., 937 F.2d 1363,

F.2d 16, 19 (2d Cir. 1981) ("Nor could TXI permn ssibly transfer
exi sting business flown by ALPA pilots to a newly formed
corporate alter ego for the purpose of displacing the work of
ALPA pilots.").
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1364 (8th Cir. 1991) (conplex partnership schene); cf. Century

Ol Tool, Inc. v. Production Specialties, Inc., 737 F.2d 1316,

1317 (5th Cir. 1984) ("[We see no relevant difference between a
cor poration wholly owned by anot her corporation, two corporations
whol |y owned by a third corporation or two corporations wholly
owned by three persons who together manage all affairs of the two
corporations."). The m suse of the corporate form to evade
federal regulatory requirenents nmay be easier to prove, as an
evidentiary matter, when there is a straightforward parent-
subsidiary rel ationship. However, the RLA status quo provisions
could be thwarted if courts were categorically barred from
considering other types of corporate relationships that were
bei ng used to avoid a collective bargai ni ng agreenent.

Of course, the corporate ties between the carrier and
the related corporation provide only a starting point for the
anal ysi s.

Common ownership by itself is insufficient to pierce the veil.

See _United States v. Bestfoods, 118 S. Ct. 1876, 1884 (1998)

("[ Al parent corporation . . . is not liable for the acts of its
subsidiaries."). The record nust include evidence that the
carrier used the related corporation for the purpose of evading
the <collective bargaining agreement and the status quo

requi renments of the RLA. I n making this determ nation, no single
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factor is dispositive. The district court may consider the
chronol ogy of events: if the carrier only transferred work to the
rel ated corporation after unsuccessful union negotiations, that
fact may suggest that the carrier shifted the work in an effort

to avoid the RLA status quo provisions. See Burlington, 862 F. 2d

at 1274 (" Thus Burlington plainly acknow edged t hat W nona Bri dge
was Burlington's second choice, an alternative to unsuccessful
uni on negotiations."). That inference of evasion may be stronger
when the work shifted to the rel ated corporation is distinct from
the related corporation's primary |ine of business. O her
factors may al so be rel evant, such as whether the carrier and the
related corporation fail to observe separate corporate
formalities, or whet her t he rel at ed cor poration i's
undercapitalized. See id. at 1276 n.6 (noting that subsidiary
had "no equi pnment or rail-service enpl oyees").

We enphasi ze, however, that the record need not portray
the related corporation as a "sham' business, expressly created
or operated primarily to defeat the RLA. In Butte, for exanple,
t he subsi diary had been created and then operated as a separate,
legitimate business until the railroad used it to defeat the RLA
obl i gati ons. 268 F. 2d at 54. It would make little sense to
i gnore current rel ati onshi ps and arrangenents bet ween

corporations, and thereby grant the railroad inmmunity from veil
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pi ercing, in those cases where the rel ated corporation being used
to defeat the RLA was originally formed (or simultaneously used)
for a legitimte purpose. It nmust be renenbered that veil
piercing in the RLA context serves a different function than it
does in the ordinary state |l aw veil piercing cases. 1In a typical
tort or contract case, the primary purpose of the veil-piercing
anal ysis i s exposure of the assets of one corporation for payment
of the debts or obligations of a related corporation. In the RLA
maj or di spute proceedi ngs, veil piercing operates only to bl ock
the related corporation from assisting the carrier in altering
the collective bargai ning agreenent before nedi ation procedures
are exhausted. Indeed, there is no final judgnent on the nerits
agai nst the related corporation: if the RLA nedi ation procedures
do not achieve a negotiated solution, the laww |l not bl ock the
rel ated corporation from engaging in the contested activities.

See Consolidated Rail Corp. v. Railway Labor Executives' Ass'n.,

491 U. S. 299, 303 (1989) ("Once this protracted process ends and

no agreenent has been reached, the parties may resort to the use

of economic force."); Brotherhood of Loconotive Engineers V.

Baltinore & Ghio R R, 372 U.S. 284, 291 (1963).

In this way, RLA veil piercing is simlar to the well-
establ i shed practice of extending the scope of an injunction to

i nclude non-parties acting in concert with parties to defeat the
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injunction's purpose. See Fed. R Civ. P. 65(d) (injunctions can
bl ock activities of non-parties who act "in active concert or
participation" with enjoined parties). In RLA cases (unlike in
nost cases where injunctions are sought), the substantive |aw
itself inmposes the duty to maintain the status quo. |In a mjor
di spute, the Act requires that "rates of pay, rules, or working
conditions shall not be altered by the carrier until the
controversy has finally been acted upon”™ through the Act's

medi ati on procedures. 45 U. S.C. 8§ 156; see also Shore Line 396

U.S. at 150-53 (describing various status quo provisions in the
RLA). If in subsequent proceedings the district court determ nes
that the carrier is acting in concert with a related corporation
to violate these self-executing status quo provisions, the
i njunction should be fashioned to reach the related corporation
as well.

Wth these principles in mnd, we turn to the findings
of the district court.
C. The District Court's Findings

VWhile we review the district court's | egal concl usions

de novo, see Sierra Fria Corp. v. Donald J. Evans, P.C., 127 F. 3d

175, 181 (1st Cir. 1997), we accept its factual findings unless
they are clearly erroneous. See Fed. R Civ. P. 52(a). Mreover,

"[1]t is nowsettled beyond peradventure that findings of fact do
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not forfeit 'clearly erroneous' deference nerely because they

stem froma paper record.” RCI _Northeast Servs. Div. v. Boston

Edison Co., 822 F.2d 199, 202 (1st Cir. 1987). Wether the

evidence is sufficient to pierce the veil "is a question of |aw
But given the issue's fact-intensive nature, the | egal threshold
of evidentiary sufficiency is arelatively owone." Crane, 134
F.3d at 22. W nust therefore review the record in the |ight

nost favorable to the district court's findings. See Servicos

Conerci al es Andinos v. General Elec. Del Caribe, Inc., 145 F. 3d

463, 466 (1st Cir. 1998).

The district court decided the case on a stipul ated
record containing deposition transcripts and affidavits fromkey
Springfield, ABR and union |eaders. Not surprisingly, the
parties offered divergent views of the circunstantial evidence.
Springfield relied on ABR s formal corporate separateness from
the railroad, and enphasized the undisputed fact that ABR had
been formed prior to the |abor dispute and was engaged in a
separate, |legitimte business (paper products manufacturing). It
asked the court to view Springfield s suggestion to ABR that it
performswi tching as nerely a friendly business gesture fromone
i ndependent corporation to another, designed solely to pronote
each conpany's efficiency. The Unions, by contrast, argued that

the same evidence showed that Springfield sought out ABR's
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assi stance only to thwart the RLA processes. |In support of its
interpretation, the Unions enphasized common ownership of
Springfield and ABR, the chronol ogy of events, and the fact that
the same Springfield managers involved in the failed | abor
negotiations were instrumental in persuading ABR to perform
switching for Lincoln and Chanpion. In a case submtted for
judgment on a stipulated record, the district court resolves

di sputed issues of material fact. See Boston Five Cents Sav.

Bank v. Secretary of the Dep't of Hous. and Urban Dev., 768 F.2d

5, 11-12 (1st Cir. 1985).

VWile the appellants (and our dissenting coll eague)
continue to characterize Springfield s notivation as benign, the
district court plainly rejected the claimthat ABR was acting as
an independent corporation. Rat her, the court found that the
conduct of Springfield was anal ogous to that of the carrier in

Burlington, a case in which the carrier used a subsidiary alter

ego to violate its collective bargai ning agreenent and the RLA.
Noting that it could "look beyond the surface . . . to see
whet her the di sputed practice is in reality an attenpt to evade
the collective bargaining agreenent,” the court concluded that
Springfield s arrangenent with ABR was an "attenmpt[] to change
unilaterally the terns" of its deal with the Unions. The court

pointed to both the "close famly relationship" anong the
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corporations and the fact that the transfer of switching cane
only after Springfield's "failed attenpt to negotiate nore
favorable ternms for the work that ABR is now doi ng on a nonuni on
basis.”™ The <court drew a distinction between Springfield
assisting ABRin taking over its own switching -- a fairly common
i ndustry practice -- and Springfield s suggestion that ABR shoul d
travel to other Springfield customers and performthe sw tching
work that the Unions had refused to do for |ower pay.

VWile the evidence supporting the district court's
finding that Springfield used ABR to circunvent its collective
bar gai ni ng agreenent with the Unions was circunstantial, there
was, contrary to the insistence of the dissent, sufficient
evi dence to support that concl usion. First, the district court
properly noted that the overlap in ownership between Springfield
and ABR was al npbst total. Three of the four individuals who
owned Springfield (through the Guilford hol ding conpany) were the
sole owners of ABR. At the time the dispute arose, the three
corporations (Guilford, Springfield and ABR) had the same four
directors: specifically, the three owers of ABR, plus Richard
Kel so.

Al t hough the "close famly relationship" between ABR
and Springfield is not dispositive of the veil-piercing inquiry,

the district court also properly relied upon a chronol ogy of
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events whi ch supports an i nference that Springfield was using ABR
toviolate its coll ective bargai ning agreenent and defeat the RLA
status quo requirenents. Notably, Springfield only invited ABR
to start performng switching for its custonmers after Springfield
was unable to convince the Unions to accept wage concessions.
Al so, the Springfield vice-president who approached ABR, Sydney
Cul l'i ford, was descri bed by one union | eader as the key player in
the failed | abor negotiations. Likew se, the ABR executive who
deci ded that the wood products shop should start switching for
Springfield custonmers was David Arnstrong Fink, who in addition
to being President of ABR was also an owner of Guilford and
director of Springfield (and several nonths | ater, Springfield's
executive vice-president). It was not unreasonable for the
district court to conclude that the work was shifted to ABR after
the first round of failed negotiations as a way of pressuring the
Unions to accept wage concessions, and circunventing the RLA

strictures that bar these unilateral changes.’

The dissent insists that RLA veil piercing requires
"fraudulent intent” or "noral culpability.” Post at 40.
W t hout necessarily accepting that specific formulation of the
requirenent, there is no question that a manipulation of the
corporate form to circunvent a federal regulatory schenme is
sufficiently blameworthy to neet this standard. See First Nat'|
City Bank v. Banco Para el Conercio Exterior de Cuba, 462 U S.
611, 630 (1983) ("[T]he Court has consistently refused to give
effect to the corporate formwhere it is interposed to defeat
| egislative policies.")
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The di ssent argues that this reading of the evidence
must be rejected because ABR only perfornmed switching for
Springfield custonmers Lincol n and Chanpi on after they had al ready
(and independently) decided to stop wusing Springfield for
swi tching. However, the only evidence that Lincoln and Chanpi on
had chosen to end their switching agreement with Springfield
bef ore ABR was presented as an alternative comes fromassertions
by Springfield managers and officers. The district court did not
credit this version of events in its opinion, and nothing
conpelled it to do so. Springfield and ABR officials
partici pated together in discussions with Lincoln and Chanpi on
over who should performthe switching. ABR President David Fink
(an owner of Springfield through Guilford) stated at his
deposition that he and Springfield s Culliford met together with
Li ncol n managers to di scuss how ABR could ful fill sw tching needs
previ ously performed by the Unions. O her evidence indi cates that
even after ABR took over the day-to-day sw tching work, Lincoln
saw ABR as sinply the non-union switching armof Springfield. On
one occasion when Lincoln needed to change its switching
schedule, it wote a letter to Springfield, not ABR, informng it

of its needs.
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Moreover, even after Springfield directed® swtching
work to ABR, and even after this litigation was filed, it
continued to seek wage concessions on switching fromthe Unions.

See Burlington, 862 F.2d at 1276 n.6 ("If [carrier] and

[ subsidiary] were truly distinct entities, further negotiation
woul d have been noot" follow ng the decision to transfer work to
the subsidiary.). One union | eader, M chael Twonbley, clains
that Culliford— the Springfield Vice-President who had suggest ed
t hat ABR t ake over switching work to begin with—- approached him
and asked the Unions to nmake a reasonable offer so that
Springfield could performswitching for International Paper m |
pl ants. A second union |eader, M chael Mloof, was told by
Springfield s |abor relations head, Roland Dinsdale, that
Springfield wanted union concessions so that it could wn
swi t chi ng busi ness fromthe independent contractor, Rail Link.
G ven that Springfield was still actively |ooking for
switching work, it is difficult to fathom why Springfield would

want to assist ABR if the latter were truly independent. Union

8The dissent clains that it is wong to suggest that
Springfield "directed" work to ABR, arguing that the district
court's opinion and record only prove that "Springfield
facilitated ABR s obtaining outside switching work." Post at 35
n.5. However, the district court plainly determ ned that
Springfield had directed the business to ABR, finding that
"Springfield Termnal's claim that it is not attenpting to
change wunilaterally the terms of the collective bargaining
agreenment is totally inplausible.” As di scussed above, the
record supports a finding that Springfield transferred sone of
its switching to ABR
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negoti at or Mal oof asked this very questi on when Di nsdal e told the
Unions to accept wage concessions so that Springfield could
conpet e agai nst switching bids bei ng made by vari ous i ndependent
contractors. According to Maloof, Dinsdale told him that
Springfield was concerned with i ndependent contractor bids, but
not with ABR, because Springfield controlled ABR

Taken together, this evidence anply supports the
concl usi ons that ABR was not acting as an i ndependent conpany in
provi di ng switching services, that Springfield was attenpting to
convert two of ABR s thirty-four enployees into its non-union
switching arm and that Springfield was using ABR as a |ever
agai nst the Unions, pressuring them to accept |ower pay by
changing the status quo in the mddle of negotiations. G ven
that a central purpose of the RLAis to block such tactics, see

Shore Line, 396 U.S. at 148, the district court did not err in

enjoining ABR from switching Springfield consignees while
Springfield and the Unions conpleted the RLA nediation
procedures.
[
In addition to the clainms of inproper veil piercing,
the appellants raise several mscellaneous objections to the
district court's mpjor dispute determ nation.

A. Change in Pay, Rules or Wbrking Conditions
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The appellants argue that the dispute was not major
because it failed to produce a change in "pay, rules or working
conditions" for the Unions. 45 U S.C. § 152. According to
appel l ants, the Unions did not provide "any documented evi dence
of any actual |oss" and i nstead pointed only to "theoretical |oss
of wages" and m nor changes in the working conditions. Moreover,
the appellants claim that the Unions have actually benefitted
from any changes because Springfield s railway business has
increased and it has hired new uni on enpl oyees.

The appell ants demand nore | oss than the | aw requires.
The mere "prospect of having work shifted to a replacenent
subsidiary would constitute a change in the working conditions
and practices" sufficient to trigger a mpjor dispute. Air Line

Pilots Ass'n Int'l v. Transanerica, 817 F.2d 510, 516 (9th Cir.

1987). In fact, even the |loss of conpletely "new business,"
never perfornmed by the unions, may be considered a change in the
wor ki ng conditions if the unions traditionally perfornmed work of

this type. See Burlington, 862 F.2d at 1276. Here, the Unions

have shown far nore than the prospective |oss of new sw tching
busi ness. The exact swi tching work previously performed by Union
workers is now being performed by non-union ABR enployees.
Mor eover, because the Unions no |onger performthis sw tching,

sone nmenbers have had to report to different |ocations at
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different times than they otherw se woul d have, a mani fest change
in "working conditions."?®
B. Inplicit Term

The appellants claimthat the district court erred in
rejecting its argunent that the collective bargaini ng agreenent
"implicitly" all owed t he arrangenment between Springfield and ABR
If a carrier presents evidence that the chall enged | abor practice
has been know ngly acquiesced in by the union, the chall enged
practice is treated as an inplicit term of the collective
bar gai ni ng agreenment and any di spute over the meaning of that

termis mnor. See Maine Central R.R. Co. v. United Transp.

Union, 787 F. 2d 780, 782 (1st Cir. 1986). To take advantage of
t he m nor dispute provision, the carrier need only show that the
inmplicit contractual termdefense is not "totally inplausible.”
ld. at 783.

The appellants argue that the Unions had previously
acquiesced to Springfield allowing several of its freight

custonmers to performtheir own switching. The dissent too makes

°The appel |l ants al so clai mthat any changes in pay, rules or
wor ki ng conditions were caused by ABR, and that Springfield
cannot be held responsible for ABR s activities. As we stated
above, the district court properly concluded that Springfield
was using ABRto nodify its collective bargaining agreenent and
defeat the status quo provisions of the RLA. Springfield,
therefore, is responsible for changes in pay, rules and working
condi tions.
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much of this point, noting that even before ABR started swi tching
for Lincoln and Chanpion, Springfield had assisted several m |
customers (including ABR) in taking over their own switching. The
district court, however, ruled that Union acqui escence in those
i nstances was totally inapposite:

The conpanies have pointed only to past

practices where Springfield Term nal has
hel ped its custonmers take over their own

swi tching work. The wunions, however, no
| onger quarrel with ABR doing its own
swi t chi ng. I nstead, the unions conplain

because Springfield Term nal, they say, is
essentially assisting ABR to act as a
railroad i n doi ng nonuni on sw tchi ng work for
custoners, specifically Term nal's custoners,
who would otherwise be using Springfield
Term nal's union crews. There is not even
arguably any such past practice. | agree
with the unions that any purported reliance
on past practices to justify this new
arr angenent IS, t herefore, obvi ously
insubstantial; this is not a mnor dispute.

The record anply supports the district court's past practice
findings. The Unions have never accepted the idea that

Springfield could use ABR as its non-union switching arm 1°

OSpringfield al so points out that on the one occasion it
used non-uni on enployees to perform switching work, one union
ignored it and the other treated it as only a m nor dispute.
This argument does nothing to prove union acqui escence to an
arrangenment |ike that between Springfield and ABR. From t he
record, it appears that the case Springfield points to involved
whi ch enpl oyees (engi neers or "carnmen”) were allowed to perform
the switching on one specific track, not whether a party rel ated
to Springfield could essentially act as the carrier's non-union
switching arm
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| V.
For all of the above reasons, the judgnment below is
af firmed.
Di ssenting Opinion Foll ows

STAHL, Circuit Judge, dissenting. | believe the

maj ority m sreads the record and m sapprehends the federal | aw on
pi ercing the corporate veil. Consequently, | disagree with the
maj ority's conclusion that the lower court properly pierced
Springfield s corporate veil to enjoin ABR from doing sw tching
work previously performed by Springfield. Accordingly, |
di ssent.

The majority's determ nation that ABRis subject to the
RLA depends necessarily on its affirmng the district court's
holding that “the close famly relationship” between ABR and

Springfield, Brotherhood of Loconotive Eng'rs v. Springfield

Termnal Ry., Civil No. 98-284-P-H, slip op. at 9 (D. Me. Feb. 5,

1999), justifies the conclusion that Springfield unilaterally
br ought about a change in working conditions in violation of the
col | ective bargaining agreenent by “direct[ing]” the Lincoln and

Champi on switching work to ABR. See ante at 26. The majority

acknow edges, as do the Unions, that without finding ABRto be an
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alter ego -- for which there is no record evidence! -- or a
piercing of the corporate veil, it could not hold ABR I|iable
under the RLA. In nmy view, the district court's conclusion is
not sustai nabl e.

Before proceeding to discuss the issues before us, |
must contend wth how the majority couches its factual
recitation. The majority states its intention to “begin by
sketching the facts of this | abor dispute, reserving for later a
nore detail ed di scussion of the district court's findings.” Ante
at 2. \What follows, however, interm xes predicate facts in the
evidence with the actual findings the district court made. To an
uni nfornmed reader, this interm xing of facts and the district
court's findings mght well be quite confusing. The effect is to
bolster the mjority's wultimte conclusion, which is not

sust ai nabl e based solely on the district court's findings, with

The burden of proof is on the party seeking to disregard
the corporate form See National Soffit & Escutcheons, Inc. v.
Superior Sys., Inc., 98 F. 3d 262, 265 (7th Cir. 1996); Publicker
| ndus., Inc. v. Roman Cerami cs Corp., 603 F.2d 1065, 1069 (3d
Cir. 1979) (“The burden of proof on this issue rests with the
party attenpting to negate the existence of a separate
entity.”). In this case, aside fromdrawing the trial court's
attention to the overlap in ownership, the Unions failed to
present evidence that the court should pierce the corporate
veil. There is no evidence in the record, for exanple, as to
whet her the various individuals' ownership shares in Guilford
and ABR are the sane, simlar, or very different.
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bits and pieces of evidence from the record. | believe this
approach is unfortunate.?

The mpjority suggests that ABR nmde each decision
relating to switching solely to satisfy Springfield s goals.
Neither the district court's findings nor the record supports
such a contention. In early 1998, because its operations were
growi ng, ABR decided it needed to provide additional trackage for
the storing, |oading, unloading, and switching of railroad cars
over the two sidetracks that it owned and over which it had
exclusive use. To satisfy its operational needs, it negotiated
with its line-hauling carrier, Springfield, a standard joint use
agreenent, which is a contract by which a conpany obtains the use

of a railroad's tracks for its own operations. Under this

°This case was before the district court on a stipulated

record. When parties stipulate a record for decision, the
district judge nmust “decide any significant issues of materi al
fact that he discovers.” Boston Five Cents Sav. Bank V.
Secretary of the Dep't of Hous. & Urban Dev., 768 F.2d 5, 11-12
(1st Cir. 1985). Under such circunstances, we “receive[] the
deci sion under a 'clearly erroneous' factfinding standard.” [d.

at 12. We take the findings of the district judge, and conpare
themwith the record only to discover clear error. See Strahan
v. Coxe, 127 F.3d 155, 172 (1st Cir. 1997).

Because the majority agrees with the district court that
piercing the corporate veil in the case of a close fanly
relationship is appropriate, it is bound by the findings of the
district court, which it my review only for clear error.
However, this is not a case in which it is appropriate to scan
the entire record to bolster the district court's ultimte
concl usi on. Based on the limted facts found by the district
court, | believe that its ultimte conclusion that piercing the
corporate veil was proper is in error.
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agreenment, ABR to conplenent its own two tracks obtained the
right to use four contiguous tracks owned and controlled by
Springfield.

It is evident from the record that ABR received no
special treatnment from Springfield because this agreement was
identical to joint use agreenents the railroad previously had
negoti ated with other custoners. Long before ABR negotiated its
agreenment, Springfield had entered into simlar joint wuse
agreenments with S.D. Warren of Westbrook, Miine in August 1992;
Specialty Mnerals, Inc. of Adans, Massachusetts in October 1996;
and Turners Island LLC of South Portland, Miine in October 1997.
In addition, Springfield had assisted several conpanies w thout
joint use agreenents -- Merrill's Term nal of Portland, Maine in
1990; Hanpshire Chem cal of Nashua, New Hanpshire in 1995; and
Fort James of Od Town, Maine in 1996 -- in taking over their own
swi t chi ng. Li ke ABR, each conpany is a freight custonmer of
Springfield s, each had ceased using Springfield for intraplant
switching, and each had begun to perform its own sw tching
Moreover, in each of these instances, the shipper made the
decision to do its own switching, and Springfield trained
enpl oyees of each conpany in the operation of the tracknmobile, a

device used to nove rail cars between tracks.
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In April 1998, ABR, notivated by a desire to increase
its flexibility and efficiency in switching, decided to do its
own intraplant switching.® The district court found that to
accomplish its goals, ABR |eased from Maine Central Railway a
trackmobil e, and two of ABR s enpl oyees received training inits

operation from two Springfield enployees. See Brot herhood of

Locomotive Eng'rs, Civil No. 98-284-P-H, slip op. at 4. The

record is clear that this assistance was neither unusual nor
i nproper because it followed Springfield s normal practice when
current |ine-haul custoners elected to do their own sw tching.
From Springfield s point of view, this assistance had a
| egiti mat e busi ness pur pose because the nore efficient a custoner
became at switching, the nore |ine-haul business that custoner
could give to Springfield.

Around the time that ABR decided to do its own
swi t ching, Lincoln and Chanpion conpl ained that Springfield was
unabl e to meet their scheduling needs for switching. Lincoln and
Chanpi on di scussed with Springfield their intention to perform

their own swtching. The mmjority contends that Springfield

S\lhen they filed their initial conplaint, the Unions argued
that the court should enjoin ABR fromengaging in swi tching even
at its own facility. The Unions |ater dropped this contention
and focused solely on ABR s switching for Springfield's
consi gnees. See Brot herhood of Loconotive Eng'rs, Civil No. 98-
284-P-H, slip op. at 1 n.1.
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“directed” or “transferred” switching work to ABR. Ante at 26 &
n.8. Respectfully, | think this assertion m sstates the record.*
It was only after Lincoln and Chanpion had decided to |eave

Springfield® that Sydney Culliford, Vice President of

4 believe it is accurate in sonme sense to say that
Springfield facilitated ABR s obtaining outside switching work.
Culliford assisted ABR in its efforts to get Lincoln's and
Champi on' s business only after they made it clear to Springfield
that they intended to perform the work on their own. The
maj ority, however, uses the term “directed” in a pejorative
manner and states that Springfield “transferred” its sw tching
work to ABR. See ante at 26 n. 8. Nei t her the findings of the
district court nor the record supports this assertion.

SThe district court indicated that Culliford “suggested t hat
ABR pursue switching contracts with Springfield Termnal's
custoners.” Brot herhood of Loconpntive Eng'rs, Civil No.
98-284-P-H, slip op. at 9. But the district court never
explicitly found that Lincoln or Chanpion would have used
Springfield for their switching absent ABR' s entry into the
mar ket .

To the extent the district court inplicitly found that
Lincoln and Chanpion would have remnined custonmers of
Springfield absent Culliford' s suggestion, it commtted clear
error. See Strahan, 127 F.3d at 172. Because of the undisputed
evidence in the record that Lincoln and Chanpion already had
decided to discontinue Springfield s switching services, any
finding or inplication to the contrary by the district court or
by the majority is not based on record evidence.

The majority notes that “the only evidence that Lincoln and
Champi on had chosen to end their switching agreement with
Springfield before ABR was presented as an alternative cones
from assertions by Springfield managers and officers” and that
“[t]he district court did not credit this version of events in
its opinion.” Ante at 25-26. VWhile it is true that only David
Armstrong Fink and Cul liford testified that Lincoln and Chanpi on
already had decided to cease the wuse of Springfield for
switching, the Unions neither attenpted to discredit them in
cross-exam nation nor presented evidence to the contrary.
| ndeed, the district court never expressed doubt about the
veracity of this testinony. Therefore, the only conclusion the
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Transportation for Springfield, suggested to David Arnstrong Fi nk
that if ABR were not using its tracknobile to full capacity, it
could maxim ze its use by also perform ng switching services for
ot her industries that wished to do their own switching. Because
Li ncol n and Chanpi on al ready had deci ded that Springfield could
not nmeet their switching needs when they began to use ABR, it is
illogical to suggest that Springfield “directed” or “transferred”
this business to ABR After all, a conpany cannot transfer
busi ness it does not have.®

The Unions and the majority make much of Culliford's
suggestion. This suggestion, however, is unremarkabl e because it
does not indicate that either Springfield or ABR were using the
corporate formas a ruse. The record is devoid of evidence to
indicate that Culliford acted at the instruction of any of the
owners of G@uilford or ABR when he made his suggestion to ABR
managenent . Culliford is neither an owner nor a director of
Guilford, Springfield, or ABR. Mre inportantly, his suggestion

made | egitimte business sense for both conpani es because ABR

record supports is that Lincoln and Chanpi on al ready had deci ded
to | eave Springfield.

6Taki ng the majority's logic toits ultimte concl usion, and
given the breadth of the injunction nowin force, if a shipper
on the line were to call ABR and request that it do the
conpany's switching, that too would be prohibited under the
terms of the injunction sinply because of the overlap in
owner shi p.
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could maximze its wuse of switching capabilities otherw se
underutilized, and Springfield could ensure an expansion of its
| i ne-haul ing business. A hel pful suggestion fromone conpany to
anot her does not create an alter ego relationship or provide a
basis for piercing the corporate veil.’

The majority's assertion that therailroad' s attenpt to
renegotiate is further proof of collusion nm sses the mark.
Rat her, Springfield' s continued attenpts to renegotiate its union
contract indicate that the railroad desired to save its switching
business if it could, but recognized the need to decrease its
costs to be conpetitive. A nmore realistic view than that
advanced by the majority is that if Springfield and ABR truly
wer e col |l udi ng, once Springfield “transferred” its switching work
to what the majority says is its alter ego, ABR, it would have
given up on trying to renegotiate the Union contract because its
goal s already woul d have been realized.

The majority also msconstrues the applicable |ega

standards. After explaining that federal |awcontrols whether to

The majority argues that because Springfield still engages
in switching work, “it is difficult to fathom why Springfield
woul d want to assist ABRif the latter were truly independent.”
Ante at 27. The mpjority sees collusion. Rather, and quite to
the contrary, Springfield did nothing to harm its sw tching
busi ness by suggesting that ABR seek Lincoln's and Chanpion's
busi ness because Springfield, which was unable to neet their
schedul i ng needs, already had | ost them as custoners.
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di sregard the <corporate form the mpjority misreads and
overstates that law. The mpjority contends that federal common
| aw al l ows courts in cases involving federal statutes to fashion
new, statute-specific rules for disregarding the corporate form
| do not agree.

Vile the majority is correct that in ERI SA cases, we
have crafted “a 'l ess rigorous' veil-piercing standard,” ante at
13, we have not crafted one that is standardless. Contrary to
the majority, which contends that veil piercing typically is
appropriate to effectuate legislation,® this court always has

engaged in a nore searching inquiry. See United Elec., Radio &

Mach. Workers v. 163 Pleasant St. Corp., 960 F.2d 1080, 1092-93

(1st Cir. 1992). Common ownership alone is insufficient to

8The nmajority uses the purpose of the RLA, which is to
prevent strikes, to conclude that it is appropriate to pierce
the corporate veil to render the RLA applicable to nonrailroads.
But the mapjority fails logically to connect these ideas. | t
cites Detroit & Toledo Shore Line Railroad . Uni t ed
Transportation Union, 396 U. S. 142 (1969), and inplies that its
strong statements about the inportance of the RLA justify

piercing the veil in all RLA cases. Shore Line, however, is
i napposi te because that decision has nothing to do with piercing
the corporate veil. Rather, it involved a railroad and a union

that already were in nmediation under the major dispute rul es of
the Act. See id. at 145. During nediation, the railroad itself
i npl emented a new policy that changed a previously uncovered
condition in the collective bargaining agreenent. See i1d. at
146-47. The Court's strong statenents that allowing the
railroad's actions would defeat the Act's purposes, see id. at
155, neither bear weight in deciding whether to pierce the
corporate veil nor help to articul ate what the federal standard
is.
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justify piercing the veil. See United Paperworkers Int'l Union

v. T.P. Property Corp., 583 F.2d 33, 35-36 (1st Cir. 1978); ante

at 19. Moreover, the mere existence of a parent-subsidiary
relationship is insufficient to justify piercing the veil.® See

Anerican Bell Inc. v. Federation of Tel. Wirkers, 736 F.2d 879,

887 (3d Cir. 1984) ("As [the First Circuit] has expl ained, there
is no policy of federal |abor law, either |egislative or judge-

made, that a parent corporation is bound by its subsidiary's

°The district court, and the mpjority, relied on Burlington
Northern Railroad v. United Transportation Union, 862 F.2d 1266
(7th Cir. 1988), for the proposition that courts “can | ook
beyond the surface of purportedly simlar transactions to see
whet her the di sputed practice before it isinreality an attenpt
to evade the collective bargaining agreenent.” Brotherhood of
Loconotive Eng'rs, Civil No. 98-284-P-H, slip op. at 9. | read
Burlington differently.

In that case, to inplenment a new program Burlington, the
rail road, negotiated with the unions to change their collective
bar gai ni ng agreenent, but the unions refused. See Burlington,
862 F.2d at 1269. In response, Burlington entered into a
trackage rights agreement with Wnona Bridge, its wholly owned
subsidiary, which was not a party to the collective bargaining
agreenent, and the unions sued to enjoin them See id. The
i ssue was not whether the court should pierce Wnona Bridge's
corporate veil; rather, it was whether the uni ons had acqui esced
insinmlar past activities. See id. at 1273. Such acqui escence
can be used to show that a dispute is “mnor” under the RLA.
See Maine Cent. RR v. United Transp. Union, 787 F.2d 780, 782-
83 (1st Cir. 1986). The court found that while the unions had
acquiesced in Burlington's granting of trackage rights
generally, they never had acquiesced in its granting them®“to a
whol |y owned, five-enployee subsidiary which utterly | ack[ed]
any of the necessary equipnent to service such a line.”
Burlington, 862 F.2d at 1273. The court, in other words, nerely
narrowed t he scope of the unions' previous acqui escence w thout
engaging in any alter ego anal ysis.
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| abor contracts sinply because it controls the subsidiary's stock
and participates in the subsidiary's managenent.” (citing United

Paperwor kers, 583 F.2d at 35-36)). |Instead,

[a] court using the federal standard shoul d
consider (1) whether the parent and the
subsidiary ignored the independence of their
separate operations, (2) whet her sonme
fraudul ent intent existed on the principals'
part, and (3) whether a substantial injustice
would be visited on the proponents of the
veil pierce should the court validate the
cor porate shield.

163 Pl easant, 960 F.2d at 1092-93. As the 163 Pl easant court

noted, “fraudulent intent is the sine qua non to the renedy's

avai lability.” 1d. at 1093; see also id. at 1095 (“Veil piercing

cannot occur w thout some degree of noral culpability on the

parent corporation's part.”); Anmerican Bell, 736 F.2d at 886-87

(finding piercing appropriate only when “the corporations sinply
acted interchangeably and in disregard of their corporate
separateness” (internal quotation marks and citations omtted)).
Of course, courts will raise questions when the purpose of

incorporation was to avoid a legislative dictate,® see Note,

OFor exanple, in Chicago, M| waukee & St. Paul Railway v.
M nneapolis Civic & Commerce Ass'n, 247 U.S. 490 (1918), two
rai l ways had i ncorporated a subsidiary that owned sone swi tching
track solely to i nplenment higher tariffs than they could coll ect
if they owned the tracks thenmselves. See id. at 500. The Court

noted that “courts will not permt thenselves to be blinded or
deceived by nere fornms or |aw but, regardl ess of fictions, wll
deal with the substance of the transaction involved.” 1d. at
501.
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Piercing the Corporate Law Veil: The Alter Ego Doctrine Under

Federal Common Law, 95 Harv. L. Rev. 853, 869 (1982), but “[t]he

true test nust be whether the corporation was created for a
| egi ti mat e busi ness purpose or primarily for evasion of a federal
policy or statute,” id. at 868.

This case presents no evidence of fraudulent intent?!
nor any evidence of a lack of corporate independence. ABR was
formed to operate a sawm |l and a wood products plant. See

Br ot herhood of Loconotive Eng'rs, Civil No. 98-284-P-H, slip op.

at 2. It is not ashill. It began its operations not after, or
as a result of, the railroad's failed negotiations with the

Unions, but in 1994, which was two years before the |abor

contract even began. It began switching to satisfy its own
producti on needs. It shares with Springfield neither books,
funds, nor offices. It shares with Springfield no corporate

officers and with the exception of David Arnmstrong Fink, who is
the president of ABR and a vice-president of Springfield, no
common enpl oyees. Indeed, all it does share with Springfield is

sone owner shi p congruence, but the record is silent on the degree

111 do not disagree with the mpjority's statenent that
“mani pul ation of the corporate form to circumvent a federa
regul atory schene is sufficiently blameworthy” to constitute
fraudulent intent. Ante at 25 n.7. M disagreenent is withits
concl usion that such mani pul ati on has occurred in this case.
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of that overlap because it fails to indicate what percentages of
each conpany the Finks and Mellon own. 12

The majority buttresses its decision to pierce the
corporate veil with cases that are inapplicable to the facts

before us.® To justify disregarding the corporate formin a case

?2Even if one accepts the facts as the mpjority relates
them wunder its approach, the standards by which we pierce the

corporate veil will vary fromone statutory context to the next
with little judicial guidance as to how those standards may
differ, and conpanies covered by these statutes will have no

ready basis upon which to understand what the | aw now is.

B¥The mmjority cites two Seventh Circuit cases for the
proposition that courts often pierce the corporate veil outside

t he parent-subsidiary context. See ante at 18 (citing CM
Corp. v. Oberer Dev. Co, 631 F.2d 536 (7th Cir. 1980); Central
Nat'| Bank of Mattoon v. Bowen Transps., Inc. (In re Bowen
Transps., Inc.), 551 F.2d 171 (7th Cir. 1977)). These cases,
however, lend no assistance. In In re Bowen, the court stated
that it did “not believe that the equitable doctrine of piercing
the corporate veil is limted to the parent-subsidiary

relationship.” 551 F.2d at 179; accord C M Corp., 631 F.2d at
5309. The In re Bowen court then noted that “[t]he separate
corporateness of affiliated corporations owned by the sane
par ent may be equally disregarded under the proper

ci rcumst ances.” 551 F.2d at 179 (enphasis supplied); accord
C.M Corp., 631 F.2d at 5309. These cases refer not to the
circunstance presented -- that is, conpanies with mere ownership
congruence -- but to one in which a parent corporation owns many
affiliated corporations. Mor eover, both cases nmke it very
clear that overlap in ownership alone is insufficient to pierce
the corporate veil. See CM Corp., 631 F.2d at 539 (noting

that stock control and conmon officers and directors “are not
sufficient by thenselves to invoke the doctrine” because they
“exist in nmost parent and subsidiary relationships” (interna
citation and quotation marks omtted)); ILn re Bowen, 551 F.2d at
179 (“[A]l t hough stock control and common directors and officers
are generally prerequisites for application of the doctrine
permtting the corporate veil to be pierced, that is not by
itself sufficient to bring the doctrine into operation.”).
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with nere ownership overlap, the nmpjority relies entirely on

cases that involve wholly owned subsi di ari es. ee ante at 17-19

(discussing Burlington, 862 F.2d 1266; Butte, Anaconda & Pac. Ry.

v. Brotherhood of Loconotive Firemen & Engi nenen, 268 F.2d 54

(9th Cir. 1959)). For exanple, in Butte, the railway was “a
whol | y- owned subsi di ary of Anaconda, and bot h corporations [were]
managed by the sanme staff of officers from president down to
secretary-treasurer.” Butte, 268 F.2d at 55. ABR is not a
subsidiary of Springfield or Guilford, and the conpani es are not
managed by the sane personnel. |In Butte, the officers who made
all major policy decisions for the subsidiary were also officers
of the parent, and as one mght expect, their “controlling
consi deration” always was “the ultinmate effect” the decision
woul d have on the parent's profits. 1d. No officers of ABR are
officers of Springfield or Guilford. VWhile the mjority
specul ates that ABR s deci sions were made for the sol e benefit of
Springfield, no record evidence supports that concl usion.

The mpjority attenpts to extend the rule from these
parent - subsidiary cases to this case, but does not satisfactorily
justify or explain the extension. The mpjority uses the fact

that Burlington, a Seventh Circuit case, enploys the phrase “the

sanme corporate famly” to justify piercing the veil in this case.

See ante at 18. Al'l of the cases Burlington cites after this
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| anguage, however, involve wholly owned subsidiaries. See

Burlington, 862 F.2d at 1275 (citing Burlington N R R v. United

Transp. Union, 688 F. Supp. 1261, 1266-67 (N.D. I1l. 1988) (the

district court opinion); International Ass'n of Machinists &

Aer ospace Workers v. Eastern Airlines, No. 87-1720, 1988 W. 25506

(D.D.C. Mar. 10, 1988), vacated and renmanded on other grounds,

849 F.2d 1481 (D.C. Cir. 1988); Butte, 268 F.2d 54). Moreover,
every time the term*“corporate famly” has appeared in a Seventh
Circuit opinion, it has referred not to a nere overlap in
ownership, but to corporations wthin a parent-subsidiary

relationship. See In re Meyer, 120 F.3d 66, 69 (7th Cir. 1997);

Fitzgerald v. Chrysler Corp., 116 F.3d 225, 228 (7th Cir. 1997);

Northern Ind. Pub. Serv. Co. v. CI.R, 115 F.3d 506, 514 (7th

Cir. 1997); In re Vicars Ins. Agency, Inc., 96 F.3d 949, 950 &

n.1 (7th Cir. 1996); Addis v. Holy Cross Health Sys. Corp., 88

F.3d 482, 484 (7th Cir. 1996); Kusak v. Anerican Info. Sys.,

Inc., 80 F.3d 199, 201 (7th Cir. 1996); Central States, Southeast

& Sout hwest Areas Pension Fund v. Sherwin-Wlliams Co., 71 F.3d

1338, 1342 (7th Cir. 1995); Baeco Plastics, Inc. v. lnaconp Fin.

Servs., Inc., No. 94-3391 , 1995 W 140720 (7th Cir. Mar. 29,

1995); First City Sec., Inc. v. Shaltiel, 44 F.3d 529, 531 (7th

Cir. 1995); Sears, Roebuck & Co. v. C.1.R, 972 F.2d 858, 860-61

(7th Cir. 1992); Fought v. Evans Prods. Co. Racine Pension Plan
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Agreenent, 966 F.2d 304, 305 (7th Cir. 1992); Oynpia Equip.

Leasing Co. v. Western Union Tel. Co., 786 F.2d 794, 802 (7th

Cir. 1986) (Easterbrook, J., concurring); lndependence Tube Corp

v. Copperweld Corp., 691 F.2d 310, 317 n.5 (7th Cr. 1982),

rev'd, 467 U.S. 752 (1984); Photovest Corp. v. Fotomat Corp., 606

F.2d 704, 726 (7th Cir. 1979); Radiant Burners, Inc. v. Anmerican

Gas Ass'n, 320 F.2d 314, 324 (7th Cir. 1963). The sane hol ds

true for First Circuit cases. See CPCInt'l, Inc. v. Northbrook

Excess & Surplus Ins. Co., 144 F.3d 35, 37 (1st Cir. 1998);

Donatelli v. National Hockey League, 893 F.2d 459, 466 (1st Cir.

1990); Barrett v. Continental I1ll. Nat'l Bank & Trust Co., 882

F.2d 1, 3 n.2 (1st Cir. 1989); Pujol v. Shearson Am Express,

Inc., 877 F.2d 132, 136 (1st Cir. 1989); San Francisco Real

Estate I nvestors v. Real Estate Inv. Trust of Anerica, 701 F.2d

1000, 1001 (1st Cir. 1983); Ladd v. Brickley, 158 F.2d 212, 220
(1st Cir. 1946). The mpjority thus has little basis upon which

to hold that Burlington's use of the phrase “corporate famly”

was nmeant to refer to anything other than the wholly owned
subsidiary at issue in that case. While arguably there may be
cases in which stockholders of a railroad form a nonsubsidiary
for the sole purpose of circunmventing the collective bargaining
agreenent, there is no record support for the contention that

this is such a case, nor should the parent-subsidiary argument be
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used to extend the doctrine here.

The mpjority cites Mnnesota Power v. Arnco, Inc., 937

F.2d 1363 (8th Cir. 1991), for the proposition that courts have
pi erced the corporate veil in cases involving conplex partnership

schenmes. See ante at 18-19. M nnesota Power, however, does not

support the majority's contention even though it did involve a
conpl ex partnership scheme. From 1978 through 1982, the Reserve
M ning Co. (“Reserve”) was the wholly owned subsidiary of Arncto

and Republic Steel. See Mnnesota Power, 937 F.2d at 1364. In

1982, Arncto and Republic Steel changed Reserve into a partnership
and each took an equal share. See id. Arncto then transferred to
its wholly owned corporate subsidiary, First Taconite, its
partnership interest. See id. The Eighth Circuit saw no cl ear
error inthe district court's findings that (1) from1978 t hrough
1982, Reserve, which was Arnco's and Republic Steel's wholly
owned corporate subsidiary, was Arnco's alter ego and (2) from
1982 t hrough 1986, First Taconite, which as Arnco's whol |y owned

cor porate subsidiary owned a partnership interest in Reserve, was

Arnco's alter ego. See id. at 1364, 1368. That court nerely
hel d wholly owned corporate subsidiaries to be the alter ego of
t heir parent.

The mpjority also cites Century Ol Tool, Inc. .

Production Specialties, Inc., 737 F.2d 1316 (5th Cir. 1984),
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guoting | anguage that “we see no relevant difference between a
corporation wholly owned by another corporation . . . or two
corporations wholly owned by three persons who together nanage
all affairs of the two corporations.” [d. at 1317. This case
dealt not with the RLA, but with whether two corporations with
t he same ownership and control constituted a single entity under

Section 1 of the Sherman Act. See id. at 1316. |In Century GO,

the same three nmen owned and controlled both Gas Lift, which
manuf actured “wireline tools and gas |ift val ves,” and Producti on
Specialties, which sold them 1d. at 1317. Each conpany exi sted
solely to benefit the other. In addition, “[b]Joth corporations
operated fromthe same physical plant.” 1d. The Unions concede
that ABR s principal business is unrelated to the railroad's and
that switching is incidental to its main business. And, while
the majority thinks it inmaterial that ownership and control

between Springfield and ABR is not identical, the Century O

court would disagree. See id. at 1317 n.1 (“W address only the
guestion of the independence of two corporations under conmmon
owner shi p. The point at which the ownership of two or nore
corporations so loses its commonality as to furnish a plurality
of actors . . . is not before us.”). | renmain unpersuaded by the
maj ority's expansion of responsibility to conpanies with only

sone ownershi p congruence.
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Finally, the inport of the court's decision today has

much significance for ABR. The RLA sets up separate procedures

dependi ng on whet her a dispute is major or mnor. |If the dispute
is mnor, it will be resolved quickly through “conpul sory and
bi nding arbitration.” Consolidated Rail Corp. v. Railway Labor
Executives' Ass'n, 491 U S. 299, 303 (1989). 1In contrast, major

di sputes endure “a | engthy process of bargaining and nedi ati on”
during which “the parties are obligated to maintain the status

quo.” ld. at 302. Congress designed the mjor-dispute

procedures to prevent strikes. See Elgin, Joliet & E. Ry. wv.
Burley, 325 U S. 711, 725-26 (1945). The mpjority's resolution
of the major-mnor issue will have little or no inpact on the
Uni ons because no Union jobs have been lost as a result of
shi ppers doing their own switching; rather, Springfield in fact
has provided nore Union jobs since losing sone of its switching
busi ness. The majority's conclusion, however, does not allow
ABR, a nonrailroad and a | egiti mate busi ness, the right to expand
its switching operations to other entities that also desire
tinmely and fl exi ble switching, nor does it regain for Springfield
the switching business it already has | ost.

| respectfully dissent.
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