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Per Curiam Petitioner Alcide H Saucier appeals

fromthe district court's dism ssal of his habeas petition
under 28 U.S.C. § 2254 for |ack of exhaustion. For reasons
already stated in our order dated November 10, 1999, we
agree with petitioner that he has exhausted his state
remedi es. We nonetheless affirm dism ssal of the petition
on the ground that it is untinely. In our Novenber order,
we directed briefing on this question because it appeared
that petitioner had not filed his petition within the one-
year grace period for habeas clainms accruing before the
enactment of the Anti-Terrorismand Effective Death Penalty

Act (" AEDPA"). See Gaskins v. Duval, 183 F.3d 8, 9 (1st

Cir. 1999) (nmenorandumand order). We now concl ude that the
petition was untinely and that it should be dism ssed with
prej udi ce.

First, while the state failed to assert the
limtations defense in its answer to the petition, we
conclude that it has not waived the defense. G ven the
early stage of proceedings, the state m ght yet have raised
t he defense by amending its answer or filing a notion for
sunmary judgnent. Inits order dism ssing the petition, the

district court nentioned the limtations period as bearing



on any future petition, alerting both the state and
petitioner to this issue (albeit not with reference to the
instant petition). Significantly, in his brief petitioner
has not asserted any prejudice attributable to the late
rai sing of the defense. For these reasons, we hold that

there has been no waiver. See Wllianms v. Ashl and

Engi neering Co., 45 F.3d 588, 593 (1st Cir. 1995) (finding

no wai ver of an affirmative defense rai sed before the close
of discovery and before sunmmary judgnent proceedi ngs where
the plaintiff could anticipate litigation of the issue, had
an opportunity to respond, and was not unfairly prejudiced

by the |ate assertion of the defense); accord Conjugal

Partnership v. Conjugal Partnership, 22 F.3d 391, 400 (1st

Cir. 1994) ("it is settled that '[w hen there is no
prej udi ce and when fairness dictates, the strictures of [the
raise or waive] rule may be relaxed") (citation omtted).
Second, the petitioner has not shown that he tinely
filed his petition, as he suggests. Finality under 8
2244(d) (1) (A) occurs on the "concl usion of direct review or
the expiration of the tine for seeking such review," but is
not determ ned by the time for filing a new trial notion
under state | aw, as petitioner contends. Secti on

2244(d) (1) (D) does not apply because the petitioner knewthe
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factual predicates for his clainms by the tinme his probation

was revoked, an event which occurred prior to AEDPA' s

enact ment . Hence, he was obligated to file his clains
within the one-year grace period. Hs failure to obtain
docunments of record to substantiate his clainms until My

1997 does not alter that fact, -especially since he
apparently nmade no effort to obtain those docunments unti
that tine.

Finally, even if this court were to hold that the
limtations period nmay be equitably tolled in an appropriate
case, this is not such a case. The detrinmental reliance
clainms considered in Libby v. Magnusson, 177 F.3d 43 (1st

Cir. 1999), and Pratt v. United States, 129 F.3d 54 (1st

Cr. 1997), <cert. denied, 523 U S 1123 (1998), are

di stinguishable. The petitioners in those cases had fil ed
a second post-AEDPA petition and clained that their filing
had been affected by pre-AEDPA | aw, so that application of
AEDPA to their second petitions would have an i nperm ssible
retroactive effect. In contrast, the petition at issue here
is afirst petition which was filed after AEDPA' s enact nment.
We al so note that this pro se petitioner's ignorance of the

limtations period, allegedly based on nowinvalid case | aw,

would not justify wequitable tolling. See Harris v.
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Hut chi nson, -- F.3d -- , 2000 W 345398 *5-*6 (4th Cir.
2000) (no equitable tolling where counsel erroneously
advised petitioner that Ilimtations period began at
conclusion of post-conviction proceedings); Smth v.
MG nnis, 208 F.3d 13, 16-18 (2d Cir. 2000) (per curiam (no
equitable tolling where pro se petitioner erroneously
believed that filing federal petition could await exhausti on

of state renedies); Felder v. Johnson, 204 F.3d 168, 171-73

(5th Cir. 2000) (no equitable tolling where pro se inmate
| acked know edge of |imtations period).

We affirm dismssal of the 28 U.S.C. § 2254

petition, but we remand to the district court with the

direction that it nmodify its judgment of dismi ssal to be

with prejudice.




