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TORRUELLA, Chief Judge. Héctor Tuesta-Toro appeal s the

deni al of his petitionto vacate his sentence pursuant to28 U. S.C. §
2255. For the reasons stated below, we affirm
BACKGROUND
A. Factual Background

The facts of this case were aptly sumari zed by t hi s Court

inUdiited States v. Tuesta-Toro, 29 F. 3d 771, 773 (1st Cir. 1994). W

see no need to duplicate that effort. Accordingly, wereiterate our
previous recitation of the facts largely verbatim

On Septenber 2, 1992, after receivinginformationfroma
confidential informant ("Cl") that petitioner Tuesta-Toro and Carl os
Martinez-Diaz were distributinglarge quantities of cocaineinthe San
Juan netropolitan area, the United States Drug Enforcenment
Admi ni stration recorded t el ephone conversati ons duri ng which Martinez
agreedtosell the d five kil ograns of cocai ne at $16, 500 per kil ogram
and i dentified Tuesta-Toro as his source. Martinez inturn spoke wth
Tuest a- Toro by cel | ul ar phone in order to establish the price and
gquantity of the cocaineto be soldtothe Cl and the site of the drug
transacti on.

The next day Martinez advised the CI by phone that a
one- kil ogramtransaction (rather than the five-kil ogramtransaction
di scussed t he day before) woul d t ake pl ace t hat afternoon, but that

Tuesta-Toro did not wsh to be seen by the buyer. Martinez
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reest abl i shed t el ephone contact with Tuesta-Toro at 2:40 p.m Enroute
to the scene of the transaction, Martinez noted that Tuesta- Toro was
carrying a gun and nore t han one ki | ogramof cocai ne. At Tuesta-Toro's
instruction, Martinez parked their vehicle sothat Tuesta-Toro coul d
wi t ness t he drug deal wi t hout bei ng observed. Martinez then exitedthe
car and delivered the cocaine to the Cl, who was acconpani ed by an
undercover DEA agent. Shortly thereafter, Martinez and Tuesta-Toro
wer e arrested.

B. Procedural History

Fol |l owi ng his arrest, petitioner Héctor Tuesta-Toro was
chargedinthe United States District Court for the District of Puerto
Rico with possession of cocaine withintent to distribute, see 21
U S C 8 841(a)(1), carrying a firearmduring a drug trafficking
of fense, see 18 U. S. C. § 924(c) (1), and using a communi cationfacility
tofacilitate a drug trafficking offense, see 21 U.S.C. § 843(b).
Pursuant to a pl ea agreenment, Martinez testified against petitioner at
trial. Petitioner was subsequently convicted on all counts and
sentenced to 138 nonths of inprisonnment.

On appeal, this Court affirmed the conviction. See generally

Tuesta-Toro, 29 F. 3d 771. Petitioner filed a petitionfor rehearing

and a request for rehearing en banc. Both were denied. Petitioner
thenfiledapetitionfor awit of certiorari, which the Suprene Court

deni ed. See Tuesta-Toro v. United States, 513 U. S. 1132 (1995).
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On April 26, 1995, petitioner filed anotionto vacate his
sentence pursuant to 28 U. S. C. § 2255. Petitioner raisedfive clains
i n his habeas petition, only two of whi ch he nowpursues on appeal :
(1) ineffective assistance of counsel, and (2) aGglio claim see

Ggliov. nited States, 405 U. S. 150 (1972). In addition, petitioner

now ar gues on appeal that the district court i nproperly denied his
Gglio claimw thout adequate di scovery.

The record i ndi cates that on June 21, 1995, petitioner's
habeas counsel noved for | eave t o propound di scovery. The magi strate
judge rul ed that petitioner's request was "broad, burdensone onthe
governnment and resenbl ed a fi shing expedition onthe co-defendant's
case file."” Accordingly, petitioner's attorney was instructedto
"identify those portions of the record relevant to his clains of
i neffective assistance of counsel or bias of the trial court.”
Petitioner was further advi sed that once the record was exam ned, a
hearing, if necessary, could be held. Petitioner appeal edtheruling,
but the district court affirned. The district court order, dated
January 20, 1996, deni ed di scovery relatingto (1) an alleged delay in
t he sentencing of petitioner's co-defendant, (2) i neffective assi stance
of trial counsel, and (3) the prosecution's trial strategy.

Thi s notw t hst andi ng, an evi denti ary heari ng was hel d before
t he magi strate judge on April 19, 1996. At that hearing, counsel for

petitioner was given the opportunity to question Benito M Rodriguez-

- 4-



MassO, petitioner's trial counsel, in relation to petitioner's
i neffective assi stance of counsel claim After the presentation of
addi ti onal wi tnesses not rel evant to this appeal, the magi strate judge
heard oral argunent on petitioner's habeas clains. Follow ng oral
argument, the judge deni ed fromthe bench petitioner's request for
di scl osure of additional information pertainingtothe confidenti al
i nfor mant .

On February 24, 1997, petitioner, through counsel, fileda
Mot i on Requesti ng Rul i ng on Pendi ng Di scovery Mdtions. The nagistrate
judge i ssued awitten order on March 14, 1997, stati ng "we concl ude
that petitioner's . . . request is MOOT i nasnuch as the di scovery
request ed has been provi ded, thus hisreiterated petitions for what he
has al ready recei ved are frivol ous."” The court reasoned, in part,

t hat :

[ E] ven t hough t he m nut es of procedure do refl ect
that discovery requests pertaining to the
exi stence and background of a confidenti al
i nformant were denied, it remins a fact that
t hroughout t he evidentiary hearing attorney for
petitioner was gi ven anpl e opportunity to exam ne
trial attorney Benito Rodriguez-Masso6 on i ssues
such as: trial strategy, existence of an
i nf ormant, avail abl e i nformati on regardi ng the
informant, pretrial notions filed, plea
agreenents, the individuals present at the
sentencing hearing, the sentencing court's
deneanor and t he exi stence of a cooperati ng co-
defendant . . . . Thus, it is patently clear
that petitioner's prior requests for discovery
(except for arequest to submt interrogatories



to t he governnent and depose t he co- def endant)
were satisfied during the hearing.

The court added the follow ng:

Through his broad, general requests for
di scovery, counsel has repeatedly viol ated t he
provi sions of Rule 6(b) of the 28 U.S. C. § 2255
Rul es, whi ch mandate t hat di scovery requests be
specific as tothe docunents sought. The court
wi Il not allowcounsel to engage in a fishing
expedi ti on, absent sonme show ng by hi mt hat: 1)
petitioner's clainms canrenotely entitle himto
relief; and 2) the evidence specifically
request ed provi des support to those clains. See
DeVi ncent v. United States, 632 F.2d 145, 146
(1st Cir. 1980).

Shortly thereafter, on March 27, 1998, t he nmagi strate judge
issuedits report and reconmendation that petitioner's 8§ 2255 noti on be
deni ed. On January 13, 1999, the district court i ssued an opi ni on and
order adopting the report and reconmendati on. On the same day, the
court entered judgnment di smssingthe case. The instant appeal ensued.

DI SCUSSI ON
| neffective Assistance of Counsel

Petitioner clains that histrial counsel's allegedfailure
toobtaininformationregardingtheidentity, whereabouts, and cri m nal
record of the confidential informant in this case constitutes
i neffective assistance of counsel. W disagree.

To succeed on an i neffective assi stance of counsel claim
petitioner "has the burden of show ng that (1) counsel's perfornance

fell bel owan objective standard of reasonabl eness, and (2) thereis a
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reasonabl e probability that, but for counsel's error, theresult of the

proceedi ngs woul d have been different.” Smllenv. United States, 94

F.3d 20, 23 (1st Gr. 1996). Inapplyingthistest, first announcedin

Strickland v. Washi ngt on, 466 U. S. 668, 687 (1984), "judicial scrutiny

of counsel's performance nust be highly deferential." Thereis, in
ot her words, a "strong presunption that counsel's conduct falls w thin
t he wi de range of reasonabl e professional assistance.” |d. As a
corol lary, "t he def endant nust overcone t he presunption that, under the
ci rcunst ances, the chal | enged acti on' m ght be consi dered sound tri al
strategy.'" 1d. (quoting Mchel v. Louisiana, 350 U S. 91, 101
(1955)). Inthisregard, this Court has previously stated that "[t] he
deci sion whether to call a particular witness is al nost always

strategic, requiring a balancing of the benefits and ri sks of the

anticipatedtestinony.” Lena v. United States, 987 F. 2d 48, 54 ( 1st

Cir. 1993).

Here, the record clearly denonstrates that petitioner's
i neffective assi stance of counsel cl ai mis untenable. Petitioner's
trial attorney, Rodriguez-MassO, testified beforethe nagi strate judge
that, contrary to petitioner's assertion, he knewthe identity of the
confidential informant. He explained that the identity of the
i nf ormant had been provi ded to attorney Raf ael Angl ada, petitioner's
original trial counsel. M. Rodriguez further testifiedthat prior to

trial he ascertainedthat theinformant was not willingtotestify on
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behal f of the defense. Accordingly, M. Rodriguez believedthat "any
information, if at all, that [theinformant] woul d have given at tri al
woul d have been not to [petitioner's] benefit but to[his] detrinent."
Under t hese circunstances, and gi venthe fact that petitioner's co-
def endant had agreed to testify for the governnent, M. Rodriguez
determned that it was best "as a matter of | egal strategy” not to call
theinformant as atrial witness. Inaddition, M. Rodriguez stated
t hat al t hough he was not aware of the informant's crim nal record,
whi ch consi st ed of two conpl ai nts pertainingto donestic viol ence, he
woul d not have called the informant to testify evenif he had seen
t hose records prior to trial.

G ven this evidence, thedistrict court correctly determ ned
that trial counsel's decisionnot to personally interviewthe informant

or call himas atrial witness was purely strategicinnature. This

claim therefore, cannot succeed. See Strickland, 466 U.S. at

1. Gglio Claim

Petitioner next argues that an alleged delay in the
sent enci ng of the cooperating co-def endant Martinez prejudiced him
i nasmuch as the | eni ent sentence Martinez recei ved for his cooperation
coul d have been used by petitioner toinpeach Martinez at trial. Once
again, we see no nerit in this argunent.

The gover nnent has a constitutional duty to di scl ose evi dence

that is favorable to a crim nal defendant, be it excul patory or
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i mpeachnent evidence. See Kyles v. Wiitley, 514 U S. 419, 432-33

(1995); United States v. Bagley, 473 U. S. 667, 682 (1985); Brady v.

Maryl and, 373 U.S. 83, 86-87 (1963). As petitioner correctly
i ndi cates, evidence of a prior agreenent with a governnent w tness not
to prosecute that witness i s general |y consi dered i npeachnment nateri al

and t herefore di scoverabl e under Brady. See dglio v. United States,

405 U. S. 150, 153-54 (1972); see also United States v. Dumas, 207 F. 3d

11, 16 (1st Gr. 2000) ("[I]t is clear that i npeachnent evidence falls
within the Brady rule.").

At trial, Martinez stated that he had not been prom sed
anyt hi ng i n exchange for his testinony and specifically deni ed havi ng
recei ved a prom se of I eniency. Wile Martinez didindicate that two
of the counts in hisindictment were to be di sm ssed in exchange for
his guilty plea, heclarifiedthat the dism ssal of the two counts was
not contingent on his testifying in court. The copy of the plea
agreenent, submtted by petitioner, confirnms this testinony. Mrtinez
al so indicated that a prior statenent he made which excul pated
petitioner was not true. He expl ained that he had made the prior fal se
st at enent under pressure frompetitioner to assune responsibility for
the crimes in exchange for a car and other assistance.

There is no questionthat Martinez ultimately benefitted
fromthe government's sentencing recomrendati on, adopted by the

sentencing court, that a downward departure fromthe Sentencing
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Quidelines was warranted inlight of Martinez's substantial assi stance.
Nevert hel ess, we concur with the district court's concl usion that
"[t]he evidence presented at trial shows that [petitioner’'s]
codef endant di d not recei ve a prom se of | eni ency i n exchange for his

testinony.” Tuesta-Toro v. United States, No. 95-1522, slip op. at 7-8

(D.P.R January 11, 1999). This finding forecl oses petitioner's
argunent. Were, as here, therecordclearlyindicates that there was
no suppression of exculpatory or inpeachnent evidence by the
prosecution, a Gglio claimfails as a matter of | aw.

Wi | e we need | ook no further toreject petitioner's claim
we note that petitioner has also failed to make the show ng of

materiality required under Brady. See Brady, 373 U.S. at 87; see al so

Kyl es, 514 U S. at 433-37 (citingBagley, 473 U. S. at 682). Evidence
is material under Brady only when "there is a reasonabl e probability
t hat, had t he evi dence been di scl osed to t he defense, the result of the
pr oceedi ng woul d have been different." Bagl ey, 473 U. S. at 682; see

al so Kyles, 514 U S. at 433-35; United States v. Cunan, 152 F. 3d 29, 34

(1st CGr. 1998). Therefore, as the Suprene Court has i ndicated, "[w e
donot . . . automatically require anewtrial whenever 'a conbi ng of
the prosecutors' files after thetrial has di scl osed evi dence possi bly
useful tothe defense but not |ikely to have changed the verdict.""

Gglio, 405 U S. at 153-54 (quotingUnited States v. Keogh, 391 F. 2d

138, 148 (2d Cir. 1968)). In this case, as the district court
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enphasi zed, the record is replete with additional evidence of
petitioner's guilt other than Martinez's testinony. The record, for
exanpl e, i ncl udes recorded phone cal |l s indicatingthat petitioner was
t he supplier of the cocaine and theincrimnatingtestinony of several
ot her witnesses who testified for the prosecution.

Undaunt ed by t he foregoi ng, petitioner nowal |l eges t hat t he
district court erred by denying his requests for discovery of Gglio
material. Specifically, petitioner states that he was deni ed t he
opportunity (1) torequest atranscript of Martinez's sentencing, (2)
to request all plea or cooperation agreenents pertainingto Martinez,
(3) to depose Martinez, and (4) to propound i nterrogatories onthe
governnent regarding the all eged delay in Martinez's sentencing. W
remai n unper suaded.

Di scovery in a habeas proceedingis amatter confidedtothe
discretionof thedistrict court. See Fed. R 6(a) Governing 28 U. S. C.

8 2255 Cases; see also Bracy v. Graml ey, 520 U. S. 899, 909 (1997).

Accordingly, discovery rulingsinahabeas case are revi ewed for abuse

of discretiononly. See, e.qg., Clark v. Johnson, 202 F. 3d 760, 765-66

(5th Cir. 2000); Canpbell v. Blodgett, 982 F. 2d 1356, 1358 (9th G r.

1993); see also DeVincent v. United States, 632 F. 2d 145, 146 (1st Gr

1980) .
Here, the record indicates that petitioner received an

abundance of di scovery, including afull evidentiary hearing held on
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April 19, 1996. Whilethe district court ultimtely deni ed sone of
petitioner's discovery requests, it did so on the ground that
“[pletitioner's request for discovery ampunts to no nore than

specul ati ve assertions that G glio material may exist." Tuesta-Toro,

No. 95-1522, slipop. at 7. This rulingis well within the trial
court's discretion.

First, petitioner ignores the fact that "a w tness' ' nebul ous
expectation of help fromthe state' is not Brady material.” Hill v.

Johnson, 210 F. 3d 481, 487 (5th G r. 2000) (quotingGoodwi n v. Johnson,

132 F. 3d 162, 187 (5th Gr. 1997)). Second, and nore i nportant, " Brady
is not a discovery rule, but a rule of fairness and m ni num

prosecutorial obligation." United States v. Beasl ey, 576 F. 2d 626, 630

(5th Cir. 1978) (citing United States v. Agurs, 427 U.S. 97, 107

(1976)). Accordingly, "mere specul ati on about materials in the
governnment' s files [does not require] the district court or this court

under Brady to make the materials available for [petitioner's]

inspection.” United States v. Mchaels, 796 F. 2d 1112, 1116 (9th G r.

1986) (quotingUnited States v. Aneri can Radi ator & Standard Sanitary

Corp., 433 F.2d 174, 202 (3d Gir. 1970)); see al so DeVi ncent, 632 F. 2d

at 146. Finally, pursuant to Rule 6(a), a habeas petitioner is
requi red to showgood cause for di scovery requests. See Fed. R 6(a)
Governing 28 U. S. C. § 2255 Cases. Inthis case, petitioner has fail ed

to make any such show ng.
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| n summary, because the district court did not abuseits
di scretionindenying petitioner's request for additional discovery,
and because the record i ndi cates that the prosecution di d not suppress
excul patory or i npeachnment evidence inthis case, petitioner'sdglio
claimfails.
CONCLUSI ON
For the reasons stated above, weaffirmthe district court

order dism ssing Héctor Tuesta-Toro's 28 U. S.C. § 2255 petition.
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