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CYR Senior Grcuit Judge. Harvard PilgrimHealth Care, Inc.

(“HPHC), an ERI SA pl an adm ni strator, appeals froma district court
judgnment directingit todefray itsprorata share of thelegal fees
expended by pl an nenbers M chael and Wendy Harris (“the Harrises”) in
obtaininganearlier tort action settlenent, part of which settl enent
the Harri ses were contractually obligatedtoremt tothe plan. For
their part, the Harri ses cross-appeal fromdistrict court orders (i)
directing themto rei nburse the pl an for nedi cal benefits previously
received, and (ii) dism ssingtheir state-lawaction for unfair or
deceptive trade practices.
I
BACKGROUND

After M chael Harris sustained personal injuriesina 1991
not or cycl e acci dent, HPHCrenitted $102, 874. 29 t oward hi s nedi cal costs
pursuant to the ERI SAplan. Thereafter, the Harri ses sued the party
all egedly responsible for the accident. HPHC in turn filed a
$102,874. 29 state-l awl i en agai nst any award t he Harri ses m ght obtain
intheir |l egal action. The HPHCIien was predi cated principally onthe
subrogation provision in the ERISA plan:

H. 4. SUBROGATI ON. | f anot her person or entityis,

or may be, responsible to pay for expenses or
servicesrelatedtothe Menber's ill ness and/ or

HPHC initially filedits lien for $136, 384.80, but | ater revi sed
t he anount upon notification that $102, 874. 29 was t he enti re anount
attributable to injuries sustained in the notorcycle accident.
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i njury which [HPHC] paid or provided, then [ HPHC
isentitledto subrogationrights agai nst such
person or entity. [HPHC] shall have theright to
proceed in the nane of the Menmber, with or
wi t hout hi s or her consent, to secure right of
recovery of its cost, expenses, or the val ue of
services rendered under this Agreenment. [HPHC] is
alsoentitledtorecover froma Menber the val ue
of services provided, arranged, or paid for, when
the Menber was rei nbursed for the cost of care by
anot her party.

H. 5. MEMBER COOPERATI ON. The Menber agrees to
cooperate with [HPHC], and to provide all
requested information, and to assi gn to [ HPHC]
any noni es received for services provided or
arranged by [HPHC] . The Menber will do nothingto
prejudiceor interferewiththerights of [ HPHC .

(Enphasi s added.); see also Mass. Gen. Laws Ann. ch. 111, § 70A.°2
The Harrises eventual ly settled their lawsuit for $737, 500,
$264, 727. 31 of which was for their attorney fees and costs. Their
attorney purportedly settledthe suit at two-thirds its estinmated val ue
after assessingtherisks of litigation, particularly allegations that

Harris had been i nt oxi cat ed and exceedingthe speed limt at thetine

2Section 70A provides, in pertinent part:

[ Al ny heal t h mai nt enance or gani zati on whi ch has

furnished health services . . . to a person

infjuredin. . . an accident shall, subject to
t he provisions of [§ 70B], have alien for such
benefits, upon the net amount payabl e to such

i njured person, his heirs or | egal representative

out of the total amount of any recovery or sum
had or coll ected or to be col | ected, whet her by

j udgment or by settl enent or conprom se, from
anot her person as damages on account of such

i njuries.



of the accident. HPHC took no part in the settlenent.

Intheir 1997 lawsuit, the Harri ses all eged t hat t he HPHC
| i en was excessi ve because t he rei nbursenent requirenent inthe ERI SA
pl an ought not take effect unless and until the Harrises were made
whol e by the settl enment, whereas they had recei ved only two-t hirds of
their esti mat ed damages fromthe settl enent. Second, the Harri ses
cl ai nmed, under the equitabl e common-fund doctri ne HPHC shoul d bear its
proportionate share of the $264, 726 attorney fee i ncurred by the
Harrises in generatingthe settlenent fund fromwhi ch HPHC demanded
rei mbursenment. Finally, the Harri ses argued t hat the excessive lien
cl ai masserted by HPHC consti tut ed a breach of contract and vi ol at ed
t he Massachusetts unfair or deceptive trade practices act. See Mass.
Gen. Laws Ann. ch. 93A. HPHC thereafter counterclainmed for lien
enf orcenent and the parties submtted cross-notions for summry
j udgnent .

The district court ruledthat: (1) the breach of contract
and chapter 93A cl ai ns brought by the Harri ses were preenpted, see

Harris v. Harvard PilgrimHealth Care, Inc., 20 F. Supp. 2d 143, 147-48

(D. Mass. 1998); (2) as werethelien provisionsinMss. Gen. Laws
Ann. ch. 111, 8 70A, see id. at 148-49; (3) HPHC possessed a
contractual right toreinbursenment for all its nmedical paynentsto
Harris, regardl ess whether thetort settl enent nade t he Harri ses whol e,

see id. at 149-51; and (4) HPHC was responsi bl e for apro rata share of




the l egal feesincurred by the Harri ses since the subrogation clausein
the ERISAplanis silent asto attorney fees, and t he common-fund, fee-
shifting doctrine shoul d be adopt ed as federal comon | aw under ERI SA,
see id. at 152-53.
HPHC appeal s t he second and fourth rulings; the Harri ses
cross-appeal the first and third rulings.
I

DI SCUSSI ON

A The HPHC Appeal

HPHC cl ai ms t hat the district court erredin adopting, as
federal common |l aw, the rul e t hat an ERI SA-pl an subrogee is |iable for
its proportionate share of the attorney fees expended by a pl an nenber
ingenerating the settlement fund. It argues that ERI SA requires
def erence to t he pl ai n | anguage of the subrogation cl ause contai nedin
t he ERI SAplan, whichinthis instance neither nentions attorney fees

specifically, nor qualifiesits general | anguage that HPHCi s entitl ed

to recover "the value of services provided, arranged, or paid for."3

The i ssue thus presented is one of first inpressioninthis
circuit. Anmong the courts of appeal s whi ch have consideredit, the

maj ority viewis that an ERI SA pl an need not contri bute to attorney

3As t he HPHC pl an does not vest the admi nistrator with di scretion
tointerpret itsterns, thedistrict court interpretationwas plenary,
see Firestone Tire & Rubber Co. v. Bruch, 489 U. S. 101, 115 (1989), and
we reviewits interpretationde novo, see Recupero v. New Engl and Tel .
& Tel. Co., 118 F.3d 820, 828 (1st Cir. 1997).
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fees where its plain | anguage gives it an unqualified right to

rei mbursenment. See, e.q., Walker v. Wl -Mart Stores, Inc., 159 F. 3d

938, 940 (5th Cir. 1998); United McG ||l Corp. v. Stinnett, 154 F. 3d

168, 172-73 (4th Cir. 1998); Health Cost Controls v. Isbell, 139 F. 3d

1070, 1072 (6th Gr. 1997); Bollman Hat Co. v. Root, 112 F. 3d 113, 116-

17 (3d Cir. 1997); Ryan v. Federal Express Corp., 78 F. 3d 123, 127-28

(3d Cir. 1996). Since “one of the primary functions of ERISAisto
ensuretheintegrity of witten, bargai ned-for benefit plans[,]” United
MGll, 154 F. 3d at 172, general |l y speaki ng ERI SA does not mandat e t hat
a covered planinclude particul ar substantive provisions. Thus, “the
pl ai n | anguage of an ERI SA pl an nust be enforced i n accordance with
‘its literal and natural nmeaning.”” 1d. (citation omtted).
The majority of courts construing state | aws whi ch regul ate
non- ERI SA i nsurance contracts have read t he common-fund doctrineinto
contractual clauses giving insurers an unqualified right to

rei mbur sement fromtheir i nsureds. See, e.d., _York Ins. G oup of Miine

v. Hall, 704 A. 2d 366, 368 n. 3 (Me. 1997). Typically, these courts
have read t he rei nbursenent cl auses’ sil ence onthe issue of attorney
fees as an anbi guity, then based their hol dings on the prevailing
state-lawprinciplethat ambiguitiesininsurance policies nust be
construed in the insured’s favor. See id. at 369.

By contrast, however, ERI SA creates precisely the opposite

presunption: unqualified plan provi sions need not explicitly rul e out



every possi bl e contingency i n order to be deened unanbi guous. ERI SA
merely requires that covered plans be “*sufficiently accurate and
conpr ehensi ve t o reasonabl y appri se such [ “average pl an”] participants
and beneficiaries of their rights and obli gations under the plan.””
Wal ker, 159 F. 3d at 940 (quoting 29 U. S. C. § 1022(a)(1) (sunmary pl an
description)). It therefore follows that an ERISA plan which
unambi guously requires its menbers to rei nburse the plan for all
benefits paid does preclude offsets for attorney fees. See id.*

Not wi t hst andi ng t he great wei ght of contrary authority, the

4“The Harri ses argue t hat the pl an | anguage i nvol ved i n sone of
t hese cases was nore prohi bitive than Section H 4 of the HPHC pl an i n
this case. See, e.qg., Ryan, 78 F. 3d at 124 ("[T] he Pl an shal | have t he
ri ght torecover, agai nst any source whi ch makes paynents or to be
rei nbursed by t he Covered Parti ci pant who recei ves such benefits, 100%
of the anmobunt of covered benefits paid. . . ."). However, giventhe
policy objectives underlying ERI SA, supra, the courts have found no
meani ngf ul di stinction between such provisions and one |ike the
present, which gi ves the plan an unqualifiedright torei nbursenent of
“any noni es recei ved for services provi ded or arranged by [ HPHC] . ”
See, e.qg., United MG Il, 154 F. 3d at 172 (rejecting di stinction); see
also, e.qg., Wal ker, 159 F. 3d at 940 ("The PLANshall havetheright to
reduce benefits otherw se payabl e by the PLAN or recover benefits
previously paid by the PLAN to the extent of any and all of the
followi ng: A Any paynents resulting froma judgenent or settl enent .
.. ."); United MG I, 154 F.3d at 170 ("Qur right of subrogationw |
be to t he extent of any benefits paid or payabl e under this plan, and

shall include any conpronise settlenent . . . ."); Health Cost
Controls, 139 F.3d at 1071 ("[I]n no event will the amobunt of reim
bursement to the I nsurance Conpany exceed t he | esser of: 1. The
anount actually paidunder the Plan. . . ."); Boll man, 112 F. 3d at 114
("I'nthe event of any paynent under the Pl an to any covered person, the
Pl an shall, to the extent of such paynent, be subrogated, unless

ot herwi se prohibited by law, to all the rights of recovery of the
covered person ari si ng out of any cl ai mor cause of acti on whi ch may
accrue because of alleged negligent conduct of a third party.")
(enphasis omtted).



di strict court was persuaded —m stakenly i n our vi ew—by t he deci si on

inWaller v. Hornel Foods Corp., 120 F. 3d 138 (8th Gr. 1997). Waller

dealt with a plan markedly di fferent fromthe provisions construedin
t he cases we have cited. See supra note 4. TheWaller plan nerely
provi ded: “Inthe event of any paynment by the [ pl an] for health care
expenses, the [ plan] shall be subrogatedto all rights of recovery
whi ch you or your dependent, receiving such paynent, nmay have agai nst
any person or organization.” Willer, 120 F.3d at 139. Thus, the
Wal | er plan neither definedthetermsubrogation, nor vestedthe plan
withadirect right of reinbursenent toall benefits paidin behalf of
t he plan nenber.

Furthernore, rei mbursenment and subrogati on are di stinct
remedi es. Subrogation enpowers the planto standinthe shoes of its
menber, and thus to enforce the pl an nmenber’s rights and renedi es
against third parties throughlitigation. By contrast, rei nbursenent

affords the plan a direct right of recovery agai nst t he pl an nenber.

See Provident Life & Accident Ins. Co. v. WIlians, 858 F. Supp. 907,
911 (WD. Ark. 1994). Thus, Waller held sinply that a plan menber
m ght interpret the term®“subrogation” toneanthat “the Planw || pay
reasonabl e f ees and expenses so as t 0 encour age beneficiaries to press
claims towhichthe Planwi || be partially subrogated.” Waller, 120
F.3d at 141. No such i nference woul d be conpel | ed, however, were the

pl an to seek recovery, not through subrogati on, but i ndependently,
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based on its own right to direct reinbursenent.

The Harrises rely as wel | on several district court decisions
whi ch have hel d t hat t he conmon- fund, fee-sharing doctri ne may be read
i nto ot herwi se unqual i fied ERI SA subrogati on provisions. See, e.g.,

Har t enbower v. El ectrical Specialties Co. Health Benefit Plan, 977 F.

Supp. 875, 885 (N.D. IIl. 1997); Carpenter v. Mudern Drop Forge Co.,

919 F. Supp. 1198, 1205-06 (N.D. I nd. 1995); Martz v. Kurtz, 907 F.

Supp. 848, 855-56 (M D. Pa. 1995), rev’'d per curiam 92 F. 3d 1172 (3d

Cir. 1996); Provident Life, 858 F. Supp. at 912; Serenbus v. Mat hwi g,

817 F. Supp. 1414, 1423-24 (E.D. Ws. 1992). However, these deci sions
wer e based on t he probl emati c preni se t hat t he common-fund doctri ne
woul d serve one of the congressional goals inenacting ERISA: “‘to
ensure that plan funds are adm ni stered equi tably, and that no one
party, not even the plan beneficiaries, should unjustly profit.’”
Martz, 907 F. Supp. at 856 (citation omtted). Assum ng, w thout
deci di ng, that the courts may suppl enment ERI SA by fornul ati ng f ederal
common | aw “when ‘ necessary to effectuate t he purposes of ERI SA, " ”

United MG IIl, 154 F.3d at 171 (citationomtted); seePilot Lifelns.

Co. v. Dedeaux, 481 U. S. 41, 56 (1987), in our viewforefendi ng agai nst

“unj ust enrichment” i s too anor phous a concept to warrant whol esal e
i nportation of the common-fund doctrine into an otherw se unanbi guous
ERI SA plan. We expl ain.

“Aprimary purpose of ERISAistoensuretheintegrity and
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primacy of thewittenplans. . . [sothat] the plainlanguage of an

ERI SA pl an shoul d be givenits |literal and natural neaning.” Health

Cost Controls, 139 F.3d at 1072 (citingBurnhamv. Guardian Life Ins.

Co., 873 F. 2d 486, 489 (1st G r. 1989)) (enphasis added). Against this
pl ai nlegislative purpose, if the ERI SA pl an expressly provides t hat
its menbers are obligated to rei mburse the plan for "the val ue of

servi ces provi ded, arranged, or paidfor,” we donot thinkit can be
consi dered “unfair” torequire plan menbers to abi de by t he agreenent.
See Ryan, 78 F. 3d at 127 (“' Enri chment is not “unjust” where it is
al | oned by the expressterns of the. . . plan.””) (citationomtted);

cf. Pierce v. Christmas Tree Shops. Inc., 706 N. E. 2d 633, 636 n.5

(Mass. 1999) (rejecting sane argunent, under Massachusetts |l aw); cf.

also Health Cost Controls, 139 F. 3d at 1072 (noti ng t hat def endant “has

not identifiedtothis Court that application of aset-off under a[n]
equi t abl e comon fund doctri ne woul d advance any explicit statutory
pur pose of ERISA”).

Nor does t he rul e we adopt today t hreat en t o under m ne any
ot her ERI SA goal. At least in cases |ike the present, where the
settl enment anount exceeds the sumtotal of the attorney fees i ncurred
by t he pl an nmenber and t he pl an’ s rei mbursenment cl ai m the menber wl |
have a continuing incentive to pursue settlenents to his own net
financi al benefit, even assum ng the planw || not be contributingto

the attorney fees. See Bollman, 112 F. 3d at 117 (refusing to reach
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“hypot hetical” situation “where a plan participant’s third party
recovery is less than the plan’s subrogation clai mplus attorney fees,”
since “[this] third party settlenent fully financed[] attorney’s fees
and the subrogation claini).

For the foregoi ng reasons, the district court order directing
HPHC t o defray apro rata share of the Harri ses’ attorney fees nust be
vacated. ®

B. The Harrises’ Cross-Appeal

1. The “NMake Whol e” Doctrine

The Harrises further contend that the district court erred
i ndecliningto adopt the so-call ed “make whol €” doctri ne as f eder al
common | aw under ERI SA. Under t he “nmake whol e” doctrine, aninsurer-
subr ogee nay receive rei nbursenent for benefits previously paidtothe
insuredonly if the insured has obtained a settl enent or judgnent that
fully conpensates for the total | osses sustained by the insured,
ot herw se, the i nsured woul d not owe t he i nsurer any rei nbursenent, or

at nost woul d owe aproratashare of its partial tort recovery. See

Cagle v. Bruner, 112 F. 3d 1510, 1520 (11th G r. 1997) (citing 16 Gouch

on Insurance 8§ 61: 64 (2d ed. 1983)). The Harri ses argue that sincethe

tort settl ement conpensatedthemfor only two-thirds of their actual

5Since we affirmthe district court rulingthat the planentitled
HPHC to full reinmbursenment, we need not reach the “alternative”
argument rai sed by HPHC. t hat ERI SA does not preenpt t he Massachusetts
lien statute. See supra note 2.
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| osses i nthe notorcycl e acci dent, they either owe HPHC not hi ng or at
nost $68, 582. 86.

Their contention presents yet another issue of first
inpressioninthiscircuit. Some courts of appeal s have hel d t hat an
ERI SA pl an, whi ch af fords the pl an adm ni strator an unqualifiedright
to rei mbursenent for all ERI SA benefits paidto a plan participant,
unambi guousl y precl udes i nportation of the conmon-1 aw *“ make whol e”

doctrine. See WAller, 120 F. 3d at 140 (ERI SA pl an need not provi de for

“first priority” reinbursenment); Sunbeam Gster Co. v. Whit ehurst, 102

F.3d 1368, 1374-76 (5th Cir. 1996) (unconditional plan provision
i mplies reinbursenment “tothe full extent” of benefits previously paid,

“regardl ess of [the] source”); cf. Cutting v. Jerone Foods, Inc., 993

F.2d 1293, 1299 (7th G r. 1993) (fi ndi ng no abuse of discretionin plan
adm ni strator’s interpretation of plan provision as precl udi ng “nmake
whol e” doctrine). Qher courts of appeal s take t he opposite position.
See Cagle, 112 F. 3d at 1521-22 (requiring that plan provide for “first
rei mbursenent” to preclude “nmake whole” doctrine); Barnes wv.

| ndependent Auto. Dealers Ass’'nof Cal. Health & Wl fare Benefit Pl an,

64 F.3d 1389, 1395 (9th Cir. 1995) (sane).
Al t hough t he “make whol e” doctrine could be i nported as

f ederal common | aw under ERI SA, see Pilot Life, 481 U. S. at 56, in our

viewit shoul d be done only as necessary to effectuate | egiti mate ERl SA

policy objectives, see United McG 11, 154 F.3d at 171. Thus, we
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decl i ne t o adopt t he “make whol e” doctrine as federal common | awinthe
present circunstances, for the follow ng reasons.

First, as with the attorney-fee question, see supra Section
I'1.A generally speaking ERI SA does not superinpose substantive
provi si ons on covered pl ans. Were an ERI SA pl an requi res —wi t hout

gualification—that plan participants rei nburse the plan for benefits

pai d, the plan should not be construed to depend upon an inplied
conti ngency such as t he “nmake whol e” doctrine, particul arly since ERI SA
speci fical ly envisions that covered pl ans be wittenin straightforward
| anguage conprehensi ble by the average plan participant. See

Sunbeam Oster, 102 F.3d at 1374-75. |n such circunstances, "the

absence of nore particul arized and techni cal | egal | anguage addr essi ng
t he partial recovery situation cannot be grounds for supplantingthe
Plan Priorityrule.” ld. at 1376. Simlarly, theinstant ERI SA pl an
explicitly “entitled [HPHC] to recover froma Menber t he val ue of
services provided, arranged, or paid for, when the Menber was
rei mbursed for the cost of care by another party.”

Mor eover, there are cogent argunents for the viewthat ERl SA
obj ectives coul d be disserved if the “make whol e” doctrine were to be
adopted as the ERI SAdefault rule. Although plan nenmbers |like the
Harri ses woul d benefit financially, ultimately the costs woul d be bor ne
by al | ot her plan menbers in the formof hi gher prem uns for coverage.

See id. at 1376 n. 23.

15



The “make whol e” doctrine entails ot her undue burdens as
wel | . For exanpl e, thoughthe Harri ses settledtheir tort clainsin
order to elimnate the risks and burdens of litigation, the “make
whol e” doctrine woul d necessitate that their clai ns nonet hel ess be
litigated in the district court — including the contentious
contri butory negligence claim—in order to determ ne whet her the
Harri ses were fully or only partially conpensated by the $737, 500 tort
settl enment.

For the foregoi ng reasons, we hol d t hat where the terns of
an ERI SA plan confer upon it an unqualified entitlenment to
rei mbursenment for the val ue of the services provi ded to a nenber, the
ERI SA pl an adm ni strat or need not denonstrate that the settlenent fund,

f romwhi ch rei nbursenent i s sought, fully conpensat ed t he pl an nenber.
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2. Preenpti on of State-Law Cl aim

Finally, the Harrises contend that the district court
incorrectly ruled that ERISA preenpts their state-law clains,
particularly their claimthat HPHC s |lien recovery policies and
procedures constitute unfair or deceptive trade practices. See Mass.
Gen. Laws Ann. ch. 93A. Specifically, the Harri ses argue t hat HPHC
unfairly files reinbursenent |iens for “any medi cal charge that coul d
be caused by t he acci dent,” wi thout consul ti ng nedi cal authoritiesto
ensure that the charges were in fact attri butabletothe accident at
i ssue. Thus, HPHC originally attenpted to assert a lien for
$136, 384. 80, rather than $102,874.29. See supra note 1. The Harri ses
further all ege t hat HPHC know ngly refrai ns fromdi scl osing to pl an
menbers that it will pursue full rei nbursenent for all charges under
t he pl an’ s subrogati on/rei nbur senent cl ause, wi thout any reductionto
reflect (i) that the plan partici pant has not been made whol e by t he
settlenent, or (ii) theprorata share of the attorney fees expended by
HPHC i n achieving the settlenent.

The district court rulingthat ERI SA preenpts state-I|aw

causes of actionis revi ewedde novo. See Denars v. CIGNA Corp., 173

F.3d 443, 445 (1st Cir. 1999). ERISAw || be found to preenpt state-
law clainms if the trier of fact necessarily would be required to
consult the ERISAplantoresolvetheplaintiff’sclains. See, e.qg.,

Carlo v. Reed Roll ed Thread Die Co., 49 F. 3d 790, 793-94 (1st Cir.
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1995) (citing Lngersoll-Rand Co. v. McC endon, 498 U. S. 133, 140

(1990)); McMahon v. Digital Equip. Corp., 944 F. Supp. 70, 72 (D. Mass.

1996) .

The Harri ses nonet hel ess insist that sincethe ERRSAplanis
silent as to HPHC s lien policies, the ternms of the ERI SA pl an are
immaterial totheir Chapter 93Aclaim As previously noted, however,
supra Sections I1.A&I11.B.1, the HPHC pl an i s hot silent on t hese
matters. Rather, its subrogation provision places the average pl an
partici pant on plainnoticethat HPHCw I | seek full rei nbursenent,
i.e., without any offset either for attorney fees or for the “mke
whol e” doctri ne.

Accordingly, the state-lawclains for unfair and deceptive
trade practices are preenpted by ERISA. 6

11

CONCLUSI ON

As t he subrogation clauseinthe ERI SAplan did not require

t hat HPHC defray any attorney fees incurred by the Harrises, the

°To the extent the Harrises rely onthe fact that HPHC ori gi nal | y
valuedits lien at $136,384.80 —.e., $33,510.51 norethanits revised
i en of $102, 874. 29 —t hey assert no cogni zabl e cl ai mf or danages under
Chapt er 93A, since they do not contend that the revisedlienincluded
any anounts not attri butabl e to nmedical services received by M chael
Harris on account of the notorcycl e acci dent. See War ner - Lanbert Co. v.
Execuquest Corp., 691 N E.2d 545, 547 (Mass. 1998) (Chapter 93A
plaintiff must prove danages).
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portion of the district court order which directs otherw seis vacated.’
Inall other respects, thedistrict court judgnent is affirmed. The
parties shall bear their own costs.

SO ORDERED.

Prior tooral argunment, HPHC assertedly submtted a notionto
strike the Harri ses’ addendumsunmari zi ng t he hol di ngs i n several ERI SA
decisions, as an attenpt tocircunvent thelimtationsinFed. R App.
P. 32(a)(7)(B)(i) (setting 14,000-word limt on party’s “princi pal
brief”). The Cerk’s office has norecord of suchafiling, however.
Mor eover, the Harrises cl ai mt hey never recei ved notice of the filing.
Al t hough we grant HPHC s notion on its nerits, we enphasi ze t hat
counsel are to take reasonabl e steps to verify that pertinent notions
ar e docket ed and served on opposi ng counsel bef ore oral argunent. W
not e, however, that our deci sion woul d have been no different had t he
materials in the Harrises’ addendum been entitled to consideration.
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