United States Court of Appeals
For the First Circuit

No. 99-1404
No. 99-1407
No. 99-1438
No. 99-1474

UNI TED STATES,
Appel | ee,
V.
KAREEM RI CHARDSON, ROY T. GAUL, MARC TAYLOR, and DAVI D ARRUDA

Def endant s, Appellants.

APPEALS FROM THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF MASSACHUSETTS

[ Hon. Douglas P. Wbodl ock, U.S. District Judge]

Bef or e

Torruella, Chief Judge,
Lynch and Lipez, Circuit Judges.

Rosemary Curran Scapi cchio for appellant Richardson.

Ceraldine S. Hines and Burnham & Hines on brief for
appel l ant Gaul .

Davi d Shapiro, with whomShapiro & Shapiro was on brief, for
appel I ant Tayl or.

Ri chard N. Foley on brief for appellant Arruda.

Thomas E. Booth, Attorney, U S. Dep't of Justice, with whom
Donald K. Stern, US. Attorney, George Vien, Asst. US.
Attorney, and Kevin C oherty, Asst. U S. Attorney, were on
brief, for appellee.




Sept enber 7, 2000

LIPEZ, Circuit Judge. KareemRichardson, Roy T. Gaul,

Marc Tayl or, and David Arruda were convicted on nultiple counts
involving a conspiracy to distribute cocaine. They raise
several i1ssues on appeal, nost inportantly a challenge to the
district court's sentencing finding that the substance they
di stributed was both "cocai ne base" and "crack." W affirm
. Background

The defendants were arrested after an investigation
i nvol ving a nunmber of drug purchases by governnent i nformant
John Thonpson. Taylor facilitated Thonmpson's purchases of crack
cocaine from Gaul in June 1996, and Thonpson bought crack
directly from Gaul, Richardson, and Arruda between Cct ober 1996
and February 1997. The defendants were indicted for conspiracy
to distribute a controlled substance, 21 U S.C. § 846, and
mul ti pl e counts of possession of a controlled substance with
intent to distribute, id. § 841. Before trial, Taylor pled
guilty to conspiracy and two counts of possession. The other
defendants went to trial before a jury. Ri chardson was found
guilty of conspiracy and six counts of possession, Gaul of
conspiracy and nine counts of possession, and Arruda of

conspiracy and one count of possession.
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Tayl or moved to withdraw his guilty plea, and the
district court denied the notion. The court held evidentiary
hearings on the nature of the controlled substance, found that
t he substance was cocaine base and crack, and sentenced the
def endants accordingly. Arruda and Tayl or received statutory
mandat ory m ni mum sentences of ten years inmprisonnent, Gaul
received a statutory mandatory sentence of life inprisonment,
and Richardson received a sentence wunder the Sentencing
Gui del i nes of 151 nonths inprisonnment.

The defendants brought this appeal, raising the
foll owing i ssues: Richardson, Gaul, and Tayl or contend that the
district court erred in finding that the cocaine was cocaine
base and crack; Richardson contends that the court denied hima
meani ngf ul opportunity to challenge the governnment's sentencing
evi dence; Tayl or contends that the court erred in denying his
nmotion to withdraw his guilty plea and denying him a sentence
reducti on under the "safety valve"; and Arruda contends that the
court erred in its jury instructions on conspiracy.

1. The Finding that the Substance was Cocai ne Base and Crack

In assessing the challenge to the district court's
drug-type finding, we begin by briefly sketching the |Iegal
| andscape of the cocaine base/crack distinction in the

sentenci ng context, mndful that we have been over this ground
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many tines in recent years. See, e.qg., United States .

Charles, 213 F.3d 10, 24-25 (1st Cir. 2000); United States v.

Ferreras, 192 F.3d 5, 11 (1st Cir. 1999); United States .

Martinez, 144 F.3d 189, 190 (1st Cir. 1998); United States v.

Robi nson, 144 F.3d 104, 107-09 (1st Cir. 1998).

Bot h the statute and t he Gui del i nes I npose
significantly greater penal ti es for di stributing (or
manuf acturing, dispensing, or possessing wth intent to
manuf acture, distribute, or dispense) a given quantity of
"cocai ne base" rather than an equival ent quantity of "cocaine"
(i.e., cocaine hydrochloride or powder cocaine). See 21 U S.C
8§ 841(b)(1)(A)(ii), (iii); US.S.G § 2D1.1(c). Nei t her the
statute nor the drug-quantity table in the Guidelines that
establishes the offense |evel uses the word "crack." Section
841(b) does not define "cocai ne base,"” but we have held that the
term as used in the statute, includes all forns of cocaine

base, including but not limted to crack. See United States v.

Lopez-G 1, 965 F.2d 1124, 1134 (1st Cir. 1992) (opinion on panel
rehearing). As used in the Guidelines, however, "cocai ne base"
has, since a 1993 anendnent, a narrower neaning: "'Cocaine
base," for the purposes of this guideline, neans 'crack.’
"Crack' is the street name for a form of cocai ne base, usually

prepared by processing cocaine hydrochloride and sodium
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bi carbonate, and usually appearing in a |lunmpy, rocklike form"
US S. G §2D1.1 Note (D). For Cuidelines purposes, then, forns
of cocai ne base other than crack are treated as cocaine. See
US S. G App. C Amend. 487 (1993).

Ri chardson was sent enced under the Guideline provision
for cocai ne base; his sentence therefore depended on a finding
t hat the substance attributed to hi mwas crack. Taylor and Gaul
received mandatory m ninmum sentences pursuant to 21 U S.C
8§ 841(b)(1)(A)(iii); their sentences therefore depended on a
finding that the substance attributed to them was cocai ne base,
but not on a finding that it was crack.

Turning to practicalities, the governnent may show by
expert chenical analysis that a substance is cocai ne base. See
Robi nson, 144 F.3d at 109. Chem cal analysis cannot establish
t hat a substance is crack, however, because crack is chemically
identical to other fornms of cocaine base, see i1d. at 108,
al though it can reveal the presence of sodi umbicarbonate, which
is usually used in processing crack, see U S.S.G 8§ 2D1.1 Note

(D). Lay opinion testinony suffices to prove that a substance

is crack. See Martinez, 144 F.3d at 190.

The gover nnment present ed overwhel ni ng evi dence t hat t he
substance at issue in this case was both cocai ne base and crack.

DEA chem st Maureen Craig testified at the sentencing hearings
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that she performed nultiple tests on all of the sanples and
positively identified them as cocai ne base. Her testinony was
consi st ent t hroughout . The def endant s’ i nsi nuati ons
notw t hstanding, Craig made it clear that she had never found
any of the sanples to be cocai ne hydrochl oride.! Although Craig
may not have performed all possible tests on every sanple--
contrary to the defendants' contention, the record is unclear in
this respect--the nmere possibility of further tests goes to the
wei ght of the governnent's evidence and i s no reason to overturn

the finding of the district court. See Martinez, 144 F.3d at

190.

Multiple witnesses testified that the substance was
crack cocaine. Craig gave her opinion that it was crack based
on the appearance of the sanples and the presence in sonme of
t hem of sodi um bi carbonate. Governnment informant John Thonpson

testified that he purchased crack from the defendants. FBI

The defendants make much of a notation in Craig's reports
for four of the sanples that they were "cal cul ated as" cocaine
hydrochl oride. Craig explained in her testinony, however, that
the sanples were cocai ne base, not cocai ne hydrochloride, and
the "cal cul ated as" notation resulted froml aboratory protocols
that required her to use a standard of neasurenent based on
hydrochl ori de when the sanmpl es contained both cocai ne base and
anot her (non-cocai ne) subst ance. Not wi t hst andi ng t he
def endants' challenge to the credibility of this explanation,
the district court as the factfinder was free to accept it, and
did. See United States v. MDonald, 121 F.3d 7, 10 (1st Cir
1997) (credibility calls in sentencing are for the court as
trier of fact).
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Agent Dal e Dutton testified that the cocai ne was "rock-Ilike" and
yellowi sh or off-white in color when seized. (Dutton also
testified to his opinion that it was crack, but the governnment
disclains reliance on that opinion because of Dutton's
i nexperience). Boston Police Detective Eduardo Dom nguez
testified that the sanples were crack, based on Dutton's
testinmony about its appearance when seized and his own
observation that, even after being ground up for |aboratory
anal ysis, their consistency was still "gravel-like" and seventy
percent was in |large enough pieces to sell on the street as

crack "gens." This testinmony, "remarking the substance's
di stinctive appearance and texture and identifying it as crack,
forged the final link in the evidentiary chain.” Martinez, 144
F.3d at 190. The district court was also entitled to consider
the "utter absence" of evidence that the substance was anything
ot her than crack cocaine. Robi nson, 144 F.3d at 109. The

court's finding that the substance was cocai ne base and crack

"easily survives clear-error review " 1d.

I1'l. Richardson's Opportunity to Chall enge
t he Governnent's Sentencing Evidence

Ri chardson was absent fromthe two sentencing hearings

at which Craig, Dutton, and Dom nguez testified because his
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attorney had just had a baby. The district court ordered that
Ri chardson be provided with transcripts of the hearings and
del ayed the sentencing for over four nonths after the hearings.
Ri chardson di d not seek an additional evidentiary hearing on the
identity of the substance or attenpt to i ntroduce any sentenci ng
evi dence of his own, and he joined in the sentenci ng menorandum
filed by Taylor, Gaul, and Arruda. The situation at sentencing
was just as we have described in a previous case:

The prosecutor pulled no rabbits out his

hat . He nerely presented the sane
information that the defense had previously
received and revi ewed. The defendant did

not nmove for a further continuance. He did
not request an evidentiary hearing. He did
not subpoena any w tnesses or offer any

evi dence. In short, the defendant did not
seek in any way to secure a further right of
rebutt al

United States v. Tardiff, 969 F.2d 1283, 1286 (1st Cir. 1992).

Ri chardson now says that he was denied a neani ngful
opportunity in a new evidentiary hearing to challenge the
governnment's evidence on the issue of whether the substance was
crack cocaine. This argunent is unavailing. Richardson waived
his right to conplain about the absence of such a hearing by
failing to ask for one. See id. The district court was
entitled to rely on evidence adduced at a proceedi ng fromwhich
Ri chardson was absent, as long as it gave himan opportunity to

respond to that evidence before sentencing. See United States
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v. Berzon, 941 F.2d 8, 21 (1st Cir. 1991). The record makes it
clear that Richardson had such an opportunity and never used it.
V. Taylor's Motion to Wthdraw His Guilty Plea

Tayl or changed his plea to guilty shortly before his
codef endants went on trial and were found guilty by the jury.
About two nonths thereafter he noved to withdraw the guilty
pl ea. The district court denied the nmotion and Tayl or now
asserts that this denial was error.

Multiple factors are relevant to whether a defendant
has met his burden of establishing a "fair and just reason,”
Fed. R Crim P. 32(e), to withdraw his guilty plea, "the npst
significant of which is whether the plea was know ng, voluntary

and intelligent within the nmeaning of Rule 11," United States v.

Cotal -Crespo, 47 F.3d 1, 3 (1st Cir. 1995). Ot her factors

include: (1) the plausibility of the proffered reason for
wi t hdrawi ng the plea; (2) the timng of the nmotion to w thdraw,
(3) whether the defendant asserted his innocence; and (4)

whet her the plea was pursuant to a plea agreenent. See United

States v. Aker, 181 F.3d 167, 170 (1st Cir. 1999). Bef ore

allowing a defendant to withdraw his plea the court nust also

consi der the potential prejudice to the government. See United

States v. Marrero-Rivera, 124 F.3d 342, 347 (1st Cir. 1997).




Tayl or contends that his plea was involuntary because
he did not understand the consequences of pleading guilty. A
def endant' s knowl edge of the consequences of his plea is one of

Rule 11's "core concerns.” Cotal -Crespo, 47 F.3d at 4.

Al though his argunent is difficult to wunderstand, Taylor
apparently argues that the district court m sled him about the
consequences of his plea by telling himthat he could face an
enhanced sentence under the Guidelines if the substance he
possessed was found to be cocaine base, when in fact an
increased sentence required an additional finding that the
substance was crack, and hence an additional evidentiary burden
for the governnment. This contention m sapprehends the nature of
Tayl or's sentence. He did not receive an increased Guidelines
sentence based on a finding that the substance was crack.
| nstead, he received a ten-year mandatory m ni mum sentence for
di stributing nore than 50 grans of cocai ne base, see 21 U.S. C.
8§ 841(b)(1)(A)(iii), and, as we have explained above, that
sentence did not require a finding that the cocai ne base was in

crack form?2

Tayl or contended for the first time at oral argunment that
we should interpret 8 841(b) in light of the 1993 Cuidelines
amendnment and hold, contrary to our prior decisionin Lopez-G1,
965 F.2d at 1134, that a mandatory m ni nrum sentence for cocai ne
base also requires a finding that the substance was crack
W t hout suggesting that the argunent has any nerit, we do not
address this contention because Taylor waived it by failing to
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The transcript of the change of plea hearing reveals
that although there was sonme initial confusion about these
matters, the district court made sure that Tayl or understood t he
sentence he was facing before finally accepting the guilty plea:

[ THE COURT:] But, do you understand that if

| find 50 or nobre granms of cocaine base
that that's the kind of guideline--not the

ki nd. That 1is the guideline and the
statutory provision that's the bottom for
the sentence? That's the mninmum that

you're going to do is 10 years?
[ TAYLOR:] Yes, sir.
[ THE COURT:] So you're pleading guilty and
leaving it to me to nmake the determ nation
whet her or not we're dealing with 50 grans
or nore of cocai ne base here?
[ TAYLOR: ] Yes, sir.
This was a correct statenment of the consequences of the guilty

pl ea, and we cannot say that the court erred in finding that

Tayl or understood those consequences. See Cotal -Crespo, 47 F. 3d

at 7 (cocai ne conspiracy defendants understood consequences of
pl ea when court advised themthat, inter alia, they faced ten-

year mandatory mininmunm); cf. United States v. Gray, 63 F.3d 57,

60 (1st Cir. 1995) (cocaine conspiracy defendant did not

under st and consequences and shoul d have been all owed to w t hdraw

raise it before oral argunent. See United States v. DeMasi, 40
F.3d 1306, 1320 n.14 (1st Cir. 1994).
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pl ea when court erroneously suggested that ten years was
maxi mum not m ni num sentence).

O her factors also weigh in favor of the court's
decision to deny Taylor's notion to withdraw his plea. The
court supportably found that Taylor's proffered reason for
seeki ng wi t hdrawal was i nplausible, stenm ng nore from garden-
vari ety second t houghts and unhappi ness with the court's finding
t hat the substance was over 50 grans of cocai ne base--which |ed
i nexorably to the ten-year mandatory m ni nrum -than fromany | ack
of understanding at the time of the plea.® Although the court
did not consider the timng of the request to be significant,
the fact that it was made after the trial of Taylor's
codef endants nmeans that if wthdrawal were allowed the
governnment would face the prejudice of an additional trial
There was a pl ea agreenent, but Tayl or does not contend that the
government breached it in any way. Finally, and significantly,

Tayl or has never asserted his innocence. The court did not

83In evaluating the plausibility of the proffered reason, the
district court could also have considered the fact that the
nmotion to withdraw the plea was one of a nunber of dubious pro

se filings by Taylor. On appeal, Taylor has continued the sane
pattern, filing with this court a pro se docunment | abeled
"Affidavit and Decl aration of Protest 'nunc pro tunc.'" To the

extent that this docunent can be considered a pro se
suppl enmental brief, raising an argunent that his conviction
shoul d be reversed and the indictrment should be dism ssed for
| ack of subject matter jurisdiction, that argunment is wthout
merit.
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abuse its discretion in concluding that Tayl or did not establish
a fair and just reason to withdraw his plea.
V. Denial of Taylor's Request for a "Safety Valve" Reduction
Tayl or sought relief from his mandatory m ninmum
sentence in the "safety valve" provision. See 18 U.S.C. 8§
3553(f); U.S.S.G 8 5Cl1.2. The district court's denial of that
request was grounded in the fifth of the five safety valve
criteria:

not later than the time of the sentencing
heari ng, the defendant has truthfully
provided to the Governnment all information
and evidence the defendant has concerning
the offense or offenses that were part of
the same course of conduct or of a common
scheme or plan, but the fact that the
def endant has no relevant or useful other
i nformati on to provi de or t hat t he

Gover nnment IS al ready awar e of t he
i nformation shal | not pr ecl ude a
determnation by the court t hat t he
def endant has conplied with this

requirement.
18 U.S.C. 8§ 3553(f)(5); US.S.G 8§ 5CL. 2(5). The defendant
bears the burden of showing his entitlenent to a safety valve

reduction. See United States v. Cadavid, 192 F.3d 230, 239 (1st

Cir. 1999). W review the district court's safety valve

findings for clear error. See United States v. Wods, 210 F. 3d

70, 76 (1st Cir. 2000).
A defendant is not required to make the necessary

disclosure in any particular way. See United States .
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Mont anez, 82 F.3d 520, 522 (1st Cir. 1996). What counts is the
substance of the disclosure. The defendant nust, by "an
affirmative act of cooperation with the governnment,"” United
States v. Wenn, 66 F.3d 1, 3 (1st Cir. 1995), truthfully
provide all the information he possesses concerning the crine.

There is no evidence in the record that Tayl or made t he
requi site disclosure. At the sentencing hearing, the prosecutor
represented to the court that there had been only an aborted
proffer session, at which Taylor gave an account that the
governnment regarded as "absurd." Taylor's attorney, on the
ot her hand, said that the proffer session "broke down because
M. Taylor said that he was not going to talk about anybody's
activity other than his own and that he did not know t he people
that were involved because they were much younger than he."
Under either version, Taylor never truthfully told the
governnment all he knew about the conspiracy.

Tayl or neverthel ess argued to the district court that
he met the safety valve criteria because apart fromthe aborted
interview, "the Governnment never requested [himl to cone in and
give a truthful proffer.”™ The district court was correct to
reject that argunment. Taylor was given a proffer session and
failed to divulge all the information he possessed concerning

the crinme. Because the court did not clearly err in finding
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t hat Tayl or had not proved his entitlenment to the safety val ve
reduction, Taylor was properly sentenced to the mandatory
m ni mum of ten years.
VI. Arruda's Challenge to the Jury Instructions

Arruda objected to one sentence inthe district court's
jury instructions on the requirenents for proving a defendant's
i nvol vement in a conspiracy: "Proof that a defendant willfully
joined in the agreenent nmay be based on evidence of that
defendant's own actions or words." That sentence was simlar
to, but differed in one noteworthy respect from a portion of
| nstruction 4.03 of the Pattern Crimnal Jury Instructions for
the District Courts of the First Circuit (1998)4 "Proof that

[ defendant] willfully joined in the agreenent nust be based upon

evi dence of his/her own words and/or actions."” (enphasi s
added) .

The quoted |anguage from the pattern instruction,
t hough not found verbatim in any of our cases, Is a correct
statenment of the law. A conspiracy conviction requires that a
defendant's "nmenbership in the conspiracy be proved on the basis

of his own words and actions (not on the basis of nere

4As Judge Hornby noted in his Preface to these instructions,
"it bears enphasis that no district judge is required to use the
pattern instructions, and that the Court of Appeals has not in
any way approved the use of a particular instruction.”
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associ ation or know edge of w ongdoing)." United States .

Cintolo, 818 F.2d 980, 1003 (1st Cir. 1987); see also, e.q.

United States v. Torres, 965 F.2d 303, 308 (7th Cir. 1992) ("As

a matter of substantive | aw, menbership in a conspiracy depends
on the accused's own acts and words."). Arruda argues that by
using the word "may" instead of "nust," the district court
erroneously inplied that other types of evidence, such as his
association with the conspirators or his know edge of their
wrongdoi ng, could be sufficient to prove that he wllfully
j oi ned the conspiracy.

"Jury instructions nmust be gauged i n the context of the

charge as a whole, not in isolation.” United States v. Robbio,

186 F.3d 37, 42 (1st Cir. 1999) (internal quotation marks
om tted). Al though the word "may" <creates an arguable
anbiguity, the court's instructions did not affirmatively
suggest that proof of Arruda's joining the conspiracy could be
based on nmere association or know edge of w ongdoi ng. Ot her
portions of the instructions effectively nade the point that
Arruda's guilt could only be established by his own words or
actions. The court told the jury that "mere association” does
not establish menbership in a conspiracy, that the defendant
must have wllfully joined the conspiracy, and that the

governnment had to prove both intent to agree and intent to
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commt the underlying crine. Most significantly, the court also

stated that

no defendant may be found guilty for the
acts of others unless you find that that
def endant hinself engaged in crimnal acts.

The fundanmental question is whether or
not through acts and statenments of his own,
refl ected both in those acts and statenents
and in the other evidence in this case, the
def endant has been shown beyond a reasonabl e
doubt to have engaged in the crime that is
al | eged.

Those additional instructions cured the possible anmbiguity of
the word "may." The charge as a whole correctly informed the
jury that a guilty verdict against Arruda on the conspiracy

charge had to rest on evidence of his own actions or words.

Affirned.
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