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LYNCH, Circuit Judge. Before April 1996, | awful pernmanent

resi dent aliens who were deportabl e because t hey had comm tted certain
crim nal of fenses had one | ast hopetorenmaininthe United States.
They coul d apply for a wai ver of deportation, technically known as a §
212(c) wai ver, and the Attorney CGeneral, by act of grace, coul d grant
relief.t The act of grace was not rare: in the years imedi ately
precedi ng the statute's passage, over half the applications were

granted. See Myjica v. Reno, 970 F. Supp. 130, 178 (E.D.N.Y.

1997); cf. Wallace v. Reno, 24 F. Supp. 2d 104, 110 (D. Mass.

1998) .

Congress changed this in April of 1996 when it passed AEDPA,
the Antiterrori smand Ef fective Deat h Penalty Act of 1996, Pub. Law No.
104-132, 110 Stat. 1214. |In AEDPA § 440(d), Congress elimnated §
212(c) relief for a significant nunber of crimnal aliens. In
Sept enber of 1996, Congress passedthe Illegal I nmmgration Reformand
| mm grant Responsibility Act of 1996 (Il RI RA), Pub. Law No. 104- 208,

110 Stat. 3009-546. IIRIRAelimnated § 212(c) relief altogether and

! Prior to 1996, 8 212(c) relief was available for an
alien who was deportable because of an aggravated felony
conviction as long as the alien had served | ess than five years
in prison for the conviction. See Immgration and

Naturalization Act (INA) § 212(c), 8 U.S.C. § 1182(c) (1994).
The only ot her requirenent for relief under 8 212(c) prior to AEDPA was
t hat the al i en have nai ntai ned "I awf ul unrel i nqui shed domi ci |l e of seven
consecutive years" in the United States. See id.
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replacedit with anewformof relief, "cancell ati on of renoval." See
8 U.S.C. §1229b. Conpared wi th pre-AEDPA § 212(c) relief, this new
formof relief applies to a much smaller group of aliens who have

commttedcrinmes. Conpareid. 8§ 1229b(a), with INA§ 212(c), 8 U S. C

§ 1182(c) (1994).

Sone deportabl e aliens, as aresult, have been caught inthe
transition between the different | egal schenes established by t hese
statutory changes. Thus, a series of questions has arisen as to which
al i ens are subj ect towhichrules. Congress was not explicit inthis
regard, and soit has fallentothe courtstotry to best determ ne
what Congress i ntended and, failingthat, which judicial default rul es
shoul d apply.

This caseisthethirdinatrilogy of cases that has dealt
wi th those types of questions. The first questi on was whet her 8§ 212(c)
relief had been eli m nated for deportabl e al i ens who had appl i cations

for such relief pendi ng when AEDPA becane effective. W answered t hat

question "no" inQ&ncal ves v. Reno, 144 F. 3d 110, 133 (1st Cir. 1998),

cert. denied, 526 U. S. 1004 (1999). The second questi on was whet her

such relief was nonet hel ess elimnated as to al i ens who had not applied
for 8§ 212(c) relief prior to AEDPA' s ef fecti ve date but agai nst whom
deportati on proceedi ngs had begun as of that date. W answered t hat

qguestion "no" inWal |l ace v. Reno, 194 F. 3d 279, 285 (1st Cir. 1999).




Thi s case presents athird questi on, one whi ch we expressly
reserved inWal | ace: whether § 212(c) relief was elimnated for aliens
whose convi cti ons predat ed AEDPA s passage but who were not placed into
deportation proceedings until after AEDPA s passage. Seeid. at 287.

We answer "yes, except." The "except" is for cases where the
deportabl e al i en has denonstrated to the INSthat, prior to AEDPA' s
passage, he or she actually relied on the availability of § 212(c)
relief inenteringaguilty pleaor not contesting a crimnal charge.
For the reasons stated herein, we affirmthe di sm ssal of the habeas
petition and vacate the stay of deportation.?
I

Dwi ght W Mattis is a native and citizen of Jamaica. In
February 1989, at the age of sixteen, he entered the United States as
a |l awmful permanent resident and has been here since. Heismarriedto
aU S citizenand he has achild. Therest of hisfamlyisinthis
country. For several years, heran two beauty salons in Springfield,
Massachusetts, that had several enpl oyees. He lives wi thinwalking

di stance of his parents' hone and has occasi onal | y gi ven t hemfi nanci al

support.

2 Mattis presents anot her claim that AEDPA § 404(d) viol ates
t he Equal Protection Clause because it bars 8 212(c) relief for
deportabl e aliens but not for excludable aliens. This court has
previously rejected that argunent, see Alnon v. Reno, 192 F. 3d 28, 32
(1st Cir. 1999), and we do not revisit the issue here.
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On January 22, 1997, the INSissued an Order to Show Cause
agai nst Mattis, charging hi mwith deportability as an alien convi cted
of acontroll ed substance violationunder forner INAS 241(a)(2)(B)(i),
8 U S . C §1251(a)(2)(B)(i) (1994), and as an ali en convicted of an
aggravated felony under fornmer INA 8 241(a)(2)(A)(iii), 8 U.S. C
8§ 1251(a)(2)(A)(iii) (1994).3 The charges were based upon convi cti ons
for fivedifferent offenses: (1) a 1991 conviction for possessi on of
cocai ne; (2) a 1992 conviction for possession of cocaine; (3) a 1994
conviction for possession of marijuana; (4) a 1995 conviction for
traffickingincocaine;, and (5) a 1995 conviction for statutory rape.*
At hi s deportation hearing, Mattis admttedthe INS s al |l egati ons and
made no objectiontothe INS s entry into evidence of certified copies
of the convictions. Mattis sought relief in the form of a
di scretionary wai ver of deportation under |INA 8§ 212(c).

After the hearing, thelJ ruledthat the INShad proven, by
clear and convincing evidence, that Mattis was deportable.
Specifically, thelJ foundthat the I NS had established deportability
on two grounds: (1) Mattis's conviction of a controll ed substance

of fense under former INA§ 241(a)(2)(B)(i), and (2) his convictions of

s | NA 88 241(a)(2)(B)(i) and (a)(2)(A)(iii) have been
transferredto I NA 88 237(a)(2)(B)(i) and (a)(2)(A(iii), 8U S.C
88 1227(a)(2)(B)(i) and (a)(2)(A)(iii). See IIRIRA §8 305(a)(2).

4 Except for Mattis's 1991 conviction for possession of
cocai ne, the convictions were all obtained through guilty pleas.
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aggravat ed fel oni es under former INA§ 241(a)(2)(A)(iii), pursuant to
three separate statutory definitions of "aggravated felony." Mattis's
aggravated felonies included (1) traffickingincocaine, whichis an
aggravat ed fel ony under I NA 8§ 101(a)(43)(B), 8 U S.C. 8§ 1101(a)(43)(B);
(2) statutory rape, which is an aggravated felony under |NA
§ 101(a)(43)(A), 8U.S.C. §1101(a)(43)(A); and (3) statutory rape,
whi ch i s al so an aggravat ed fel ony under 1 NA § 101(a)(43)(F), 8 U S. C
§ 1101(a)(43)(F). Applying AEDPA § 440(d), the IJ denied Mattis's
applicationfor 8§ 212(c) relief because he was deportabl e by reason of
havi ng been convi ct ed of an aggravated fel ony. The BlAupheldthis
deci sion. s

The "aggravat ed f el ony" poi nt has sonme i nportance. |1 R RA
expanded the definition of "aggravated felony." See |l R RA 8§ 321.

Under former I NA 8§ 101(a)(43), 8 U.S.C. § 1101(a)(43) (1994), only

5 The deni al of the application for 8 212(c) relief bythelJ
and Bl A was based on the Attorney General's position inMtter of
Soriano, Int. Dec. 3289, 1996 W. 426888 (Op. Att'y Gen. Feb. 21, 1997).
Sori ano hel d t hat AEDPA § 440(d)'s elim nation of 8§ 212 relief for
certain aliens appliedinedi ately as of April 24, 1996, to all cases,
i ncluding those with 8§ 212(c) applications pending. See id. W
di sagreed with Soriano in Goncal ves, 144 F.3d at 133.

To t he best of our know edge, the Attorney General has not
i ssued a newinterpretationonthe questi on of AEDPA § 440(d)' s reach
inlight of Goncal ves and Vl | ace or t he opi ni ons of the majority of
the circuits that have reached t he sane out cones as t hose t wo cases.

Thus, on the preci se question before us, all we haveisthe
litigating position of the government as expressedinits brief, which
isnot entitledto much deference. See Massachusetts v. Bl ackstone
Valley Elec. Co., 67 F.3d 981, 991 (1st Cir. 1995).
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Mattis's cocaine trafficking convictionwouldhave constituted an
aggravated fel ony convi ction. The expanded definition of "aggravated
felony," which renders Mattis's statutory rape conviction an aggravat ed
fel ony on two grounds, appliesto Mattis, since "action" was taken on

hi s case after || RIRA' s passage. See | | RIRA § 321(c); Choeumv. I NS,

129 F.3d 29, 36-37 (1st Cir. 1997).

Mattis filed a petition for habeas corpus in the
district court pursuant to 28 U.S.C. 8§ 2241, seeking revi ew of
the BIA's decision.® Mattis argued there, as he does here, that
appl yi ng AEDPA 8§ 440(d) to preclude himfromeligibility for a
8§ 212(c) waiver of deportation constitutes an inpermssible
retroactive application of the section because his guilty pleas
pre-dated AEDPA' s passage. The district court dismssed his
petition, finding that applying AEDPA 8§ 440(d) to Mattis would

not have a retroactive effect. See Mattis v. Reno, 44 F. Supp.

2d 379, 383-84 (D. Mass. 1999). The district court reasoned
t hat because the INS had not instituted deportation proceedi ngs
against Mattis until nine nonths after he pled guilty to the

1995 charges, Mattis could not have had a reliance interest in

6 The gover nnent acknow edges that this court's decisionin
Wal | ace, 194 F. 3d at 285, mmkes cl ear that habeas relief remins
available in the district courts to aliens such as Mattis.
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the availability of § 212(c) relief when he pled guilty. See
id. at 384. WMattis then filed this appeal.
The petition involves a pure issue of |aw and revi ew

is de novo. See Goncal ves, 144 F.3d at 116.

A.  Statutory Provisions

AEDPA 8§ 440(d) narrowed the availability of 8§ 212(c)
relief by rendering ineligible (for wthhol ding of deportation)
any alien deportable because of, inter alia, an aggravated
fel ony conviction, regardl ess of the amount of tine served.” See
AEDPA 8§ 440(d) (renoving availability of 8 212(c) relief for
aliens who are "deportable by reason of having commtted any
crim nal of f ense” cover ed in, inter alia, INA 8§
241(a)(2) (A (1ii) (aggravated felons)). Section 440(d), unlike
sonme ot her sections of AEDPA, has no specified tenporal reach.

See WAl |l ace, 194 F.3d at 286 (stating that certain sections of

l AEDPA § 440(d) al sorenders ineligiblefor §212(c) reli ef
al i ens, such as Mattis, who are deportabl e because of drug convi cti ons.
See AEDPA 8§ 440(d) (renoving availability of § 212(c) relief for
aliens who are "deportable by reason of having commtted any
crimnal offense” covered in, inter alia, § 241(a)(2)(B)
(controll ed substance offenses)). The IJ did not rely on this
ground for ineligibilityinpretermtting Mattis's application and so
it is not before us.
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AEDPA are expressly retroactive and others expressly
prospective, while 8§ 440(d) contains no such express
provi si ons) .

Absent 8§ 440(d), Mattis would have been eligible for
consideration for § 212(c) relief at his deportation hearing.
By the tinme the Show Cause Order issued, Mattis had apparently
mai nt ai ned seven consecutive years of residency in the United
States, ® and he had served |l ess than five years in prison for his
aggravated felony convictions. There is also no question that
Mattis would be ineligible for 8 212(c) relief if AEDPA § 440(d)

applies to him?

8 There is no evidenceinthe record as to whether Mattis in
fact mai ntai ned conti nuous | awful residency inthe United States, but
the I NS does not argue to the contrary.

9 Matti s makes an argunent based on the equities that had
the I NS prosecuted his case in a nore tinely fashion, he would
li kely have remained eligible, under Wallace, to apply for
§ 212(c) relief. It is worth noting that, had the INS waited
until April 1, 1997 (three nore nonths) to prosecute Mattis's
case -- a decision that would not be reviewable in any court,
see INA § 242(g), 8 U S.C. 8§ 1252(g); Reno v. Anerican-Arab
Anti-Discrimnation Conm, 525 U S. 471, 482 (1999) -- Mttis
woul d not have been able to apply for a waiver, as his case
woul d have been governed by the pernmanent provisions of Il R RA
see Prado v. Reno, 198 F.3d 286, 288 n.2 (1st Gr. 1999), and
| NA 8 240A, the rel evant permanent provision enacted by Il R RA
does not allow for waivers for aggravated fel ons.
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B. Retroactivity Analysis

The "presunption against retroactive legislation is
deeply rooted in our jurisprudence,” and the "principle that the
| egal effect of conduct should ordinarily be assessed under the
| aw t hat exi sted when the conduct took place has tineless and

uni versal appeal ." Landgraf v. USI FilmProducts, 511 U S. 244,

265 (1994) (internal quotation narks and citation omtted).
Accordi ngly, absent Congress's clear intent to the contrary, we
presune that a laww ||l not apply retroactively to conduct that

occurred prior to the aw s enactnent. See Hughes Aircraft Co.

v. United States, 520 U.S. 939, 946 (1997). Thus, we first

attenpt to discern congressional intent. |If that intent is not
clear, a second-level inquiry nust be made to ascertai n whet her
applying the law to the conduct at issue would have a
"retroactive effect,” i1d., as a law does not operate
retroactively "nmerely because it is applied in a case arising
fromconduct antedating [its] enactnent,"” Landgraf 511 U S. at
269. This second inquiry "demands a commobn sense, functional
j udgnent about 'whether the new provision attaches new | egal

consequences to events conpl eted before its enactnent.'" Martin
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v. Hadix, 119 S. Ct. 1998, 2006 (1999) (quoting Landgraf, 511

U S at 270).

1. Congressional |ntent

Congress's intent with regard to the proper scope of
8§ 440(d) is not clear. In Goncal ves, we were faced with the
guestion of whether the section should apply to an alien who not
only was in deportation proceedings at the tinme of AEDPA s
passage, but al so had already applied for relief under § 212(c)
prior to

AEDPA' s passage. See Goncal ves, 144 F.3d at 133. V¢ exam ned

the statutory |anguage and | egislative history of 8 440(d) and
ot her rel evant sections, and, enpl oying these "traditional tools

of statutory construction,” id. at 127 (internal quotation marks
and citations omtted), we concluded that Congress nost |ikely
did not intend 8 440(d) to renove eligibility for 8§ 212(c)
relief from those whose applications were pending on the
effective date of AEDPA. See id. at 133. Mst other circuits

agreed with the outcone, for this and other reasons. See

Magana- Pi zano v. INS, 200 F.3d 603, 611 (9th Gr. 1999); Pak v.

Reno, 196 F. 3d 666, 675-76 (6th Cr. 1999); Shah v. Reno, 184

F.3d 719, 724 (8th Cr. 1999); Mayers v. United States Dep't of
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INS, 175 F.3d 1289, 1304 (11th Gr. 1999); Sandoval v. INS, 166

F.3d 225, 242 (3d Gr. 1999); Henderson v. INS, 157 F.3d 106,

130 (2d Gr. 1998); cf. Tasios v. Reno, 204 F.3d 544, 552 (4th

Gr. 2000).

In Wal | ace, the question was whether 8 440(d) shoul d
apply to aliens who were in deportation proceedings prior to
AEDPA' s passage but who had not yet applied for 8 212(c) relief.
As to that situation, we concluded that we could not discern a
cl ear expression of congressional intent and applied judicia

default rules. See Wallace, 194 F.3d at 286-87.

Now, we are faced with a situation tw steps renoved
fromthe situation in Goncalves and one step renoved fromthe
situation in Wallace. Nothing in the |anguage of AEDPA or its
hi story renders us any nore abl e to di scern congressional intent
as to the present question than we were able to in Wl lace. The
circuits that have faced the exact question before us have al so
found that Congress's intent with regard to 8 440(d)'s reach is

anbi guous. See, e.qg., Tasios, 204 F.3d at 548-49; Magana-

Pi zano, 200 F.3d at 612; Jurado-Qutierrez v. G eene, 190 F. 3d

1135, 1150 (10th G r. 1999); DeSousa v. Reno, 190 F. 3d 175, 186-
87 (3d Gr. 1999).
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2. Retroactive Effect

That anbiguity forces us to deci de whether applying
8§ 440(d) to Mattis would have a retroactive effect. Using the
Suprene Court's termnology, we nust determne if applying the
section to Mattis would deprive himof "legitinmte expectations

and upset settled transactions.” Ceneral Mtors Corp. V.

Ronein, 503 U.S. 181, 191 (1992). W examne "the nature and
extent of the change in the law and the degree of connection
between the operation of the new rule and a relevant past
event." Landgraf, 511 U S at 270.

The I NS arguest hat applying § 440(d) to Mattis woul d not
have a retroactive effect because Mattis coul d not possibly have
commtted the underlying crimnal offenses in reliance on the

availability of discretionaryrelief.® Wth deference, we think that

10 Ininquiringintoretroactive effect incasesidentical to
t hi s one, sone courts have viewed the alien's underlying crimnal act
as a "rel evant past event." See, e.g., Jurado-Gutierrez, 190 F. 3d at

1151 ("Petitioners had no settl ed expectations of discretionary relief

when they comm tted their crines."); Requena-Rodri quez v. Pasquarel |,

190 F. 3d 299, 308 (5th Gr. 1999) (noting that "[the alien] could
not seriously suggest that he would have refrained from
[coomtting the crimnal act] . . . had he only known that

. he would not be eligible [for a waiver of deportation]");

DeSousa, 190 F.3d at 187 ("The consequences of petitioner's
crimnal conduct were clear at the tine of that conduct and they
remai n unchanged today." (internal quotation marks and citation
omtted)); Turkhan v. Perryman, 188 F.3d 814, 828 (7th Cr.
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isthe wong focus for several reasons. First, it is the conviction,
not the underlying crimnal act, that triggers the disqualification
from8 212(c) relief. Second, the focus on the underlying primry

conduct is too narrow. InHughes Aircraft, the Suprenme Court di d not

f ocus sol el y on whet her the statutory anendnent to the Fal se d ai ns Act
that partially renmoved a bar to private suits made it nore or | ess
i kel y t he conpany woul d engage i n a violation of the Act. Rather, in
addition to exam ning the newlaw s i npact on the filing of fal se

clai ns, see Hughes Aircraft, 520 U. S. at 947-48, the Court al so f ocused

on the consequence to a conpany once a Fal se Cl ai ns Act cl ai mwas

brought, see id. at 948. That consequence was to "elinmnate[] a

defense to aqui tamsuit . . . and therefore change[] t he subst ance of
t he existing cause of action for qui tamdefendants.” |1d. More

cl osely on point, our opinioninWllace viewed an alien's deci sions
and actions during his deportation proceedi ngs, and not hi s underlying
crimnal act, as the "relevant past event" for purposes of the
retroactivity analysis. W explainedin\Wllacethat, by thetine an

al i en has been pl aced i n deportation proceedi ngs, "the wai ver rul es .

1999) (stating that "[i]t would border on the absurd to argue
that these aliens m ght have decided not to commt drug crines

had they known . . . they could not ask for a
di scretionary wai ver of deportation” (internal quotation marks
and citation omtted)). W agree with all of those statenents
as to the aliens' interests at the tine they commtted the
crimes, but we do not find them dispositive.
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beconme a conmon focus of expectation and even reliance."” See
WAl | ace, 194 F. 3d at 287. Further, "an alien's choice of strategy in
[the deportation] proceedi ng may well be af fected by t he chances of
wai ver." 1d.

Because Matti s had not yet been placed i nto deportation
proceedi ngs when AEDPA becane | aw, our reasoni ng i n Wl | ace does not
di spose of this case. Mttis's reliance and expectationinterests are
not nearly as strong as the interests presented by the petitionersin

Goncal ves and Vl | ace. Inthe present case, unlike inGoncal ves, there

was no summary di sm ssal of a pending 8 212(c) petition that was
entirely authorized at the tine it was filed. And, unlike the
situation in Wallace, there was no changing of the rules once a
deportati on proceedi ng had been started. Mattis's only reliance and
expectancy i nterests were those he had at thetine he pled guilty,
knowi ng that he could be deported as a consequence.

Here, as inWall ace, it hasfallentothecourtstodrawa
i ne, applyingjudicial default rules.'* Thelineinthis case could
be drawn in various places. The three nost evident are:

1. that § 212(c) relief iselimnated for all deportable
aliens with the requisite crimnal convictions, where
deportati on proceedi ngs comrenced after the passage of AEDPA
-- the position urged by the governnent;

1 O course, when Congress does not speci fy where to drawt he
i nes, we assune that it makes thi s choi ce agai nst a background of
judicial decisions that have established default rules.
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2. that 8§ 212(c) relief is unaffected by AEDPA § 440(d) for
al | deportable aliensinsuchcircunstances -- the position
urged by Mattis; or
3. that § 212(c) relief continues to be available for
deportabl e al i ens whose requi site crimnal convictions pre-
dated AEDPA, if, and only if, the alien actually and
reasonably reliedonthe availability of § 212(c) relief
when he pled guilty to or did not contest the crim nal
char ges.
We adopt the third rul e, whichwe believe best fits with the approach
the Suprenme Court has taken to issues of retroactivity.
Retroactivity analysis arises in different contexts that pose
di fferent questions, andthe tests articul ated by the Suprene Court
cannot be applied mechanically. Prior decisions are not on point. The
guestion hereis not whether anewstatuterestrictingrelief applies
t o pendi ng proceedings for that relief. That was t he question inLindh
v. Murphy, 521 U S 320, 322-23 (1997), and i nGoncal ves. The questi on
here i s not whether a newstatute restrictingrelief appliesto pending
pr oceedi ngs even t hough an application for the specific relief had not
been nade prior tothe statute's enactnent. That was the situationin
WAl | ace. The question hereis not whether a newstatute elimnating a
def ense t 0 a cause of action applies in pending suits where the conduct

that gaverisetothe suit pre-dated the newstatute. That was t he

situation inHughes Aircraft. The question here i s not whet her a new

statute elimnating attorney's fees for work perforned applies (a) to

wor k t hat was done before t he enact nent of t he statute and f or whi ch
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t here was a reasonabl e expect ati on of paynent or (b) to work t hat was
done after the statute's enactnent but i n cases pending at the tine of
the statute's enactnment. That was the situationin Hadi x. |n each of
these different situations, the famliar two-step retroactivity
anal ysi s was undertaken. And in each of these cases, the second step
of the analysis -- applying judicial default rules -- weighed
consi derations of potenti al

unfai rness (including both fair notice and reliance) agai nst the
i nt ended purposes and benefits of the statute. W apply the sane
cal cul us here.

The general thrust of Il RIRA and AEDPAis clear. As the
district court noted, it isdifficult to believethat Congress, despite
having narrowed the eligibility for § 212(c) relief, wanted such relief
toremainavailable for yearstoconeinall deportati on proceedi ngs
begun after April 1996 si nply because t he al i en was convi cted before

April 1996. Cf. Barreiro v. INS, 989 F.2d 62, 64 (1st Cir. 1993).

Congress's clear intent inpassing AEDPAand IITRIRAwas tofacilitate
t he deportation of crimnal aliens by broadeni ng the cl ass of crines
t hat render an alien deportable and by narrowi ng the class of

deportable crimnal aliens eligiblefor discretionaryrelief.? Wth

12 Inadditiontonarrowingeligibility for 8§ 212(c) relief by
enacti ng AEDPA 8§ 440(d), Congress, in AEDPA § 435, expanded t he range
of crim nal convictions that render an al i en deportable. Conpare 8
U S. C § 1251(a) (2) (A (i) (I1) (1994), with 8 U S. C
8§ 1227(a)(2) (A (i)(Il). InlIRIRA8 309, Congress elimnated § 212(c)
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regard to wai vers for aggravated fel ons, the permanent provi si on of
|1 RIRA that repl aced 8 212(c) conti nues to excl ude aggravat ed f el ons
fromeligibility. See supra note 9.

It is one thing not to apply AEDPA § 440(d) to pendi ng
§ 212(c) applications or to pendi ng deportation proceedings; itis
another not to apply it to deportation proceedi ngs begun after AEDPA' s
effective date. That is particularly so in light of both the
wi despread understandi ng that 8 212(c) relief is an act of grace and

the fact that Congress has restricted judicial reviewof denials of the

relief. See Kolster v. INS, 101 F.3d 785, 788-90 (1st Cir. 1996).
There are, however, argunents and i nterests onthe other
side. If Congress had wanted the elim nation of 8§ 212(c) relief to
apply here, it could easily have said so. Also, as Matti s argues, the
group affected by his proposedruleisfinite (we are dubi ous about his
argunment that the groupis snmall, but thereis norecord evidence on
this point), as aliens whose deportation proceedi ngs conmenced after

April 1, 1997, are governed by I | RIRA' s new, permanent rule. See supra

relief altogether and replacedit with 8 240Arelief, see supra note 9,

and, consistent wi th AEDPA 8§ 440(d), excl uded aggravated fel ons from
eligibility, see8 U S.C. 8§ 1229b(a)(3). Congress alsorestricted
eligibility for 8 240Arelief by enacting a provisionthat stops the
cl ock on an alien's continuous resi dency period as of the date of the
crimnal offense or the showcause order, whichever cones first. See
8 US C 81229b(d)(1). Finally, inlIRIRAS8 321, Congress expanded
the definition of "aggravated fel ony, " thus broadeni ng t he range of

deportabl e al i ens and narrow ng t he cl ass of deportable aliens eligible
for either 8§ 212(c) relief or § 240A relief.
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note 9. Mireover, factors of adm nistrative ease andclarity are well
served by the Wal | ace rul e and woul d not be nuch hi nder ed by ext endi ng
Wal | ace to adopt Mattis's position.

Most i nportantly, there nay be sone reliance and expectati on
interests involved. O course, any such reliance nust be reasonabl e.
Mattis correctly notes that prior to AEDPA, a guilty plea to an
aggravated felony rendered one deportable, but did not
necessarily result in deportation because of the availability of
a waiver. As aresult, it can be argued that 8§ 440(d) attaches
new |egal consequences to Mattis's guilty plea. At oral
argunment, Mattis's counsel suggested to the court that we
recogni ze a general reliance interest in 8 212(c) relief that
exi sted at the plea bargaining stage prior to AEDPA. It is true
that a significant nunber of aliens deportable because of
crimnal convictions were granted wai vers in the years precedi ng

AEDPA. See Mjjica, 970 F. Supp. at 178; cf. Willace, 24 F.

Supp. 2d at 110. Further, "[t]hat an alien charged with a crine
[that woul d render hi mdeportable] would factor the i mmgration
consequences of conviction in deciding whether to plead or

proceed to trial is well-docunented." Magana-Pi zano, 200 F. 3d

at 612.
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Al t hough deportation |l egislationis not subject to Ex Post
Fact o Cl ause constrai nts, cases anal yzed under the cl ause can i nform

the retroactive effect anal ysis, see Hughes Aircraft, 520 U. S. at 948.

Under t hat cl ause, a change froma systemof discretionaryrelief to
one of nmandat ed out cones operates retroactively when appliedto prior

conduct. See Lindsey v. Washi ngton, 301 U. S. 397, 401 (1937). The

sane m ght be said of renmoving a formof discretionaryrelief. Itis
not i nconcei vabl e t hat sone aliens pledguilty to crinmes or did not
contest crimnal charges before April 1996 i n reasonabl e reliance on
the availability of 8§ 212(c) wai vers. This universe of aliensis, of
course, nmuch smal | er than the uni verse of all aliens whose guilty pl eas
were entered before April 1996, the universe Matti s seeks t o enconpass.
The uni verse of all aliens who entered guilty pl eas before
April 1996 is too broad, as there are many reasons to pl ead guilty,
reasons nmuch stronger than the hope of discretionary relief from
deportati on: hopes of sentencing | eniencyinrecognitionof acceptance
of responsibility, a better bargain fromthe governnent i n exchange for
not goingtotrial, and the like. Nonetheless, thereisreasonto
bel i eve t hat t here m ght be sone al i ens who nade such choi ces i n act ual
and reasonabl e reliance onthe availability of 8§ 212(c) relief. Good
defense counsel in crimnal cases often advise clients about
i mm gration | awconsequences. There may wel | be t hose who pl ed despite

havi ng a col orabl e def ense because t he act of accepting responsibility
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woul d bode wel | for their § 212(c) application. Simlarly, there my
be aliens who pled to |esser offenses than those charged in
order to ensure that they would serve |less than five years of

prisontinme. If appliedto suchaliens, that is, those who pledto
or did not contest crim nal charges in reasonable reliance on the
availability of 8§ 212(c) relief, AEDPA 8 440(d) would have a
retroactive effect. The questions of whet her there was actual reliance
and whet her it was reasonabl e are questi ons of fact to be resol ved by
the 1J.

I n addi ti on, our own prior case |l awl ends support totherule
we adopt. InKolster we recogni zed the possibility that analien's
guilty plea could have been induced by reasonable reliance on

di scretionary 8§ 212(c) relief, but found that the petitioner there had

not and coul d not showsuch reliance. See Kolster, 101 F. 3d at 789

(noting that the court "[had] no reason to think [the alien's
guilty plea] was induced by reliance on discretionary relief
under section 212(c)" when the alien was three years away from

being eligible for 8 212(c) relief at the tine he pled guilty).
We declined to adopt arule presum ng suchrelianceinall situations.

See i d. Kol ster addressed a question about restrictions on judicial

revi ew and expressly noted a Seventh Circuit decision reaching a

di fferent out cone where the petitioner had conceded deportabilityin
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reliance on the availability of judicial reviewof the denial of §

212(c) relief. Seeid. (acknow edgi ng Reyes-Hernandez v. I NS, 89 F. 3d

490, 492 (7th Cir. 1996)). The rul e we adopt today i s al so, we t hi nk,
nost in accord with our approach in Goncalves and Wl | ace.

Qur position adopts a m ddl e ground anong the circuits. The

Ninth Circuit reached a sim | ar concl usi on to ours i n Magana- Pi zano,

200 F. 3d. at 612-13. The Seventh Circuit has at | east suggested t hat
a show ng of actual reliance at the pl ea bargai n stage m ght alter the

retroactivity anal ysis. See Turkhan, 188 F. 3d at 827 (noting, ina

case i nvol vi ng a pendi ng 8 212(c) application, that the court did not
“bel i eve that Turkhan's guilty pleato the underlying drug of fense was

i nduced by any reliance on discretionary relief under I NA§ 212(c).").

We acknow edge that the Third and Tenth G rcuits have adopt ed

thefirst rule-- therulethe governnment urges. See DeSousa, 190 F. 3d

at 187; Jurado-Gutierrez, 190 F. 3d at 1150. And, the Fifth Circuit

appears to have adopted this rule as wel |, see Requena- Rodri guez v.

Pasquarell, 190 F.3d 299, 307-08 (5th Cir. 1999) (finding no
retroactive effect in applying § 440(d) to pendi ng proceedings),
al though it is uncl ear whet her the court m ght permt a show ng of
actual reliance, see id. at 308 (noting that the alien "coul d not
seriously suggest that he woul d have . . . changed hi s pl ea” had he

known he would be ineligible for a waiver).
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The Fourth G rcuit has taken an entirely different approach,
adopting a bl anket rul e t hat appl yi ng AEDPA § 440(d) to all guilty
pl eas made before AEDPA' s enactnment woul d have an inperni ssible

retroacti ve effect. See Tasios, 204 F.3d at 552. 13

C. Application of the Rule and Evi dence of Reli ance

It remains toapplythisruletothis case. Mttis argues
t hat we should remand this matter to t he agency so t hat he m ght have
an opportunity to prove hisreliance onthe availability of § 212(c)
relief. W disagree. This opinionsets forthanewrule, and we m ght
ordinarily remand as aresult. But we seenoinjusticeto Mattisin
not remandi ng, for two reasons.

First, Mattis has waivedthisclaim as hedidnot raiseit
before the BIAor the district court. Traditional rul es regarding
exhausti on and wai ver govern on direct reviewof BIAfinal orders.

See, e.q., Prado v. Reno, 198 F. 3d 286, 292 (1st Cir. 1999). W see no

reason why t he sanme shoul d not hol d on habeas revi ew, whi ch we have

suggested is | ess broad than direct review See Goncal ves, 144 F. 3d at
125. Failure to raise a claimon direct review of a crim nal
conviction constitutes a procedural default (absent a show ng of cause

and prejudice), barringthe clai mfrombeing rai sed on habeas. See

13 I n Tasi os, the Fourth Grcuit alsoidentifiedthe potential
unfairness of applying 8 440(d) to aliens who had conceded
deportability before AEDPA' s enact nent. See 204 F. 3d at 552. G ven
our holding inWal | ace, that probl emshould not ariseinthiscircuit.
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Prou v. United States, 199 F. 3d 37, 47 (1st Cir. 1999). Andfailureto

rai se aclaimbeforethe district court on a petitionfor habeas corpus
bars a petitioner fromraisingthat clai mbefore the review ng court of

appeal s. See Watkins v. Ponte, 987 F. 2d 27, 31 (1st Cir. 1993); cf.

Nakar anurack v. United States, 68 F.3d 290, 293 (9th Cir. 1995)

(appl yi ng procedural default rul e to alien seeking habeas corpus reli ef
fromfinal order of deportation). WMattis had the opportunity to
rai se the argunment, and there was no reason to think he could
not. Al though our opinion sets forth a new rule, the issue of
reliance is hardly new The issue of reliance is central to any
inquiry into the retroactive effect of a new |law under the
Landgraf analysis and was discussed in Kolster. Both of those
deci sions pre-dated the habeas petition here.

In addition, thereislittle reasonto think Mattis has
a col orabl e claimof actual and reasonable reliance of the sort
recogni zed by our new rule. Mattis had not yet accrued seven
years of continuous residency in the United States when he
entered any of his guilty pleas. H's potential eligibility for
8§ 212(c) relief, therefore, turned upon when the INS chose to
institute deportation proceedings against him Furt her,

Mattis's deportation is based upon five separate crimnal
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convictions, including three aggravated fel onies. Wth each
succeeding guilty plea to the of fenses, rangi ng over a period of
four years, any argunent that the plea was in actual reliance on
the availability of § 212(c) relief becones nore and nore
tenuous. Any argunent that each succeeding plea was entered in

reasonable reliance on the availability of 8§ 212(c) relief

becones unt enabl e.
111
W affirmthe decision of the district court dism ssing
Mattis's habeas corpus petition, and we vacate the stay of
deportati on.

So order ed.

-26-



