United States Court of Appeals
For the First Circuit

No. 99-1453
JASON DAVI S,
Plaintiff, Appellee,
V.

PAUL RENNI E, RI CHARD Gl LLI'S, M CHAEL HANLON, LEONARD FI TZPATRI CK,
NI CHOLAS L. TASSONE, and JOYCE W EGERS

Def endant s, Appellants.

APPEAL FROM THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF MASSACHUSETTS

[Hon. Morris E. Lasker, Senior U . S. District Judge]

Bef or e

Selya, Circuit Judge,

Cyr, Senior Circuit Judge,

and Lipez, Circuit Judge.

Chri st opher M Perry, with whomBrendan J. Perry, Terance P

Perry, and Brendan J. Perry & Associates, P.C., were on brief, for
appel | ee.

Howard R. Meshni ck and Janes A. Sweeney, Assistant Attorneys
General, with whomThomas F. Reilly, Attorney General, was on bri ef,
for appellants.

Sept enber 5, 2001




LI PEZ, Circuit Judge. Jason Davis, an involuntarily
comm tted nental patient, brought suit under 42 U.S.C. § 1983, the
Massachusetts Civil Rights Act, and ot her statutes against nmultiple
def endant s after bei ng punched repeatedly i nthe head duri ng a physi cal
restraint at West borough State Hospital. Ajury awarded Davi s $100, 000
in conmpensatory damages and $1.55 million in punitive damages,
concl udi ng that the appel | ants vi ol at ed Davi s' s subst anti ve due process
ri ghts under the Fourteenth Anendnent. Joyce W egers, the head nurse
who ordered the restraint, and Leonard Fitzpatrick, Richard Gllis,
M chael Hanl on, Paul Rennie, and Ni chol as L. Tassone, nmental heal th
wor kers who participatedintherestraint, appeal the portion of the
j udgnment agai nst them They argue that the district court erredin
instructing thejury about Davis's clains; that thereis insufficient
evi dence for areasonabl e jury to have found that they viol ated Davis's
constitutional rights; that they areentitledtoqualifiedimunity;
and t hat t he evi dence does not support a punitive damages award. W
affirmthe judgnment against each of the appell ants.

l.
Al t hough we nmust assess chal | enges to t he sufficiency of the

evidence inthe |l ight nost favorable to the verdict, Cignalns. Co. v.

Oy Saunatec, Ltd., 241 F. 3d 1, 6 (1st Gr. 2001), we recount some of
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t he factual disputes at trial to provide a nore conpl et e sense of the
i ssues before the jury.

At thetine of the events relevant tothis case, Jason Davi s,
28 years ol d, suffered fromschi zo-af fecti ve and bi pol ar di sorders. He
had a hi story of substance abuse and sui ci de attenpts and had been
hospitalized between 10 and 12 tinmes since the age of 17. He was
involuntarily conmtted to Wst borough St at e Hospi tal (\Wst borough) for
periods during 1991 and 1992. After threateningto kill his father, he
was comritted to Westborough for athirdtinme on May 12, 1993. Davi s
spent about a nont h i n West bor ough' s Hennessey Bui | di ng, a | ocked wi ng
of the hospital, and then transferred to Chauncy Hall, an unl ocked
W ng.

On August 12, 1993, Davi s and anot her pati ent, Dean Dexter,
vi ol at ed hospital rul es by | eavi ng t he grounds wi t hout perni ssi on.
Davi s testifiedthat he tol d Dexter that he was unhappy because no one
had visited himon his birthday two days earlier, and t hat Dexter
suggested that they go drinking. The patients wal ked to a near by
i quor store and bought beer, vodka, and wi ne cool ers. At about 11
a. m, Davis and Dexter went into the woods behi nd t he st ore and began
dri nki ng.

West borough staff sent Greg Pl esh, a speci al state police
of ficer assignedtothe hospital for security, and Frantz Joseph, a

ment al heal th worker (MHW, to |l ook for the m ssing patients. Wile
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Joseph wat ched for Davis and Dexter on the road next to the |liquor
store, Plesh went intothe woods, where he found the patients. Davis
and Dexter didnot threaten Pl esh or resi st when he asked themto wal k
back to his car with him At the car, Plesh and a second police
of fi cer handcuf fed Davi s and Dexter and t ook t hemback t o Chauncy Hal |
wi t h Joseph. There, nedi cal staff decided that the patients shoul d be
medi cally evaluated in a nore secure unit because they had been
drinking. The staff instructed Pl esh, Joseph, and t he second police
officer to take the patients to Hennessey Unit 2A.

Pl esh and Joseph arrived wi t h Davi s and Dext er at Hennessey
at about noon. Pl eshtook off the patients' handcuffs inthe |l obby, as
policy required. Accordingto Plesh, whois Davis's key wi tness, Davis
and Dexter were | oud and boi sterous as they rode the el evator upto
Hennessey 2A. \Wen they arrived at the unit, Head Nurse Joyce W egers
told Plesh to take Davi s and Dexter tothe day hall. W egers had not
recei ved notice fromChauncy Hal |l that Davi s and Dext er were com ng.
As Head Nurse for Hennessey 2A, Wegers was responsi bl e for 37 patients
and several staff, about half of whom were outside on a picnic.

W egers tol d Davis and Dexter to stay inthe day hall while
she cal | ed a doctor to evaluate them Accordingto Plesh and Davi s,
Dext er cane out of the day hall after afewm nutes and made sexual |y
i nappropriate conments to a second nurse, Sheila Mall. Plesh saidthat

Mal | got upset and call ed to W egers, who sent Dexter back to t he day
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hal | and asked Pleshto stay wwth the patients until mal e MHW coul d be
calledinfromthe picnic. Plesh saidthat Dexter and Davis were "l oud
and demandi ng" and t hat there was "conti nui ng escal ati on" between t he
patients and the nurses.

M Phillip Bragg, M chael Hanl on, and Paul Renni e r esponded
to Wegers's call for assistance. Wegers, Bragg, and Hanlon testified
t hat as t he VMHW st ood at t he door of the day hall, Davis smacked one
hand with his fist andsaidthingslike"I'Il kill you" and"I"II| break
your neck" whil el ooking at the VHW. Davi s deni ed this account and
testifiedthat Dean Dexter made t he verbal threats and t hreat ening
gestures to the NMHWS.

W egers directed Bragg, Hanl on, and Renni e t 0 separ at e Dext er
and Davis by putting Davis inthe unit's "quiet room" which had a
mattress on the fl oor, and Dexter inthe "four-point room" which had
a bed with four-point nechani cal restraints. Each patient was to be
secl uded wi th the door | eft open and an MHWst ati oned out si de. The
MHWS t ook Davis to the qui et roomw thout incident. Onceinside, they
asked hi mto take of f his belt and shoes, as policy required. Hanl on,
W egers, and Bragg testifiedthat Davis threwthe belt at Hanl on and
hit himinthe chest. Plesh, who was watching fromthe hallway, said
t hat the belt m ght have hit one of the MHW by reboundi ng after Davi s
threwit at the wall. Davis denied throwing the belt at Hanl on.

Al t hough Wegers tol d Pl esh and Joseph that they coul d | eave,
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she sai d they shoul d be preparedtoreturnif necessary. Hanl on and
Renni e st ood out si de t he open door of the qui et room Bragg was al so
standinginthe hallway. Davis testifiedthat Bragg and Renni e “were
I aughi ng, maki ng comments about the facts that we were idiots or
sonet hi ng or drunks. They just thought the whol e t hi ng was funny.”
Davi s sai d t hat when he asked the MVHW i f he coul d | eave t he roomto
snoke, Renni e said "you are going to have to go t hrough us," and "what
do you t hink that you' re going to do? Are you goi ng to ki ck our ass?"
Renni e deni ed nmaki ng t hese comments. Davi s sai d that he consi dered
Renni e afriend and that Renni e was acting "l i ke he was soneone el se, "
whi ch upset him

I n responseto his |l awer's questions about howRennie's
comment s made hi mfeel, Davis said: “I didsonethingreally stupid. |
turned aroundtothewall andtriedto do a doubl e drop kick.” Davis
testifiedthat hetriedto kicktw ce and execut ed poorly, and t hat
Bragg and Renni e “wer e | aughi ng, saying that |I | ooked like atoad.”
Davi s sai d that his back was to Renni e when he attenpted the Kkicks,
and that he “just ained towards the wall.” Hanlon al so said that
Davi s' s ki cks di d not connect wi th anyone, t hough he characterized t hem
as threatening. Rennietestifiedthat the ki cks were directed at him
and that one kick hit his arm Wth Hanl on standi ng by, Rennie
physically restrai ned Davis. The restraint did not injure Davis.

However, Davis testifiedthat Renni e choked hi mand threwhi mto t he
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mat with "deadly force.”

At this point, Wegers called a"green alert stat" aski ng any
avai |l abl e nal e staff to cone to Hennessey 2A. Pl esh responded, as did
MHWs Fitzpatrick, Gllis, Tassone, and Jeffrey Fl owers. \When t hey
arrived, Davis was sittingonthe mattressinthe quiet room Wegers
told the VHWs to take Davis to the four-point roomand put himin
mechani cal restraints. Tassone, who knewDavis well froman earlier
adm ssi on to Hennessey, talkedto the patient and the two agreed t hat
Davi s woul d wal k t o t he four-point roomhi nsel f rat her than be carried
inbythe VHW. Davis got up fromthe nattress and wal ked t hrough t he
door of the qui et roomw th Hanl on ahead of hi m Tassone on one si de,
and Renni e behind. Pl esh and Bragg were inthe hallway and GIl1lis and
Fitzpatrick were still inthe quiet room Pleshtestifiedthat as
Davi s wal ked out of the room Bragg "got right in Jason's face and nade
a comment to Jason." Pl esh di d not hear what Bragg said. Bragg
deni ed maki ng any comrent to Davis. Davis saidthat after the take-
down in the quiet room Rennie taunted Davis by saying “l thought you
wer e tough,” and that i n response as they wal ked i nto t he hal | way Davi s
spun and ki cked Renni e hard in the stomach. Davi s said about his
deci sionto kick Rennie: "There was noway | was goingto let himstrap
me to that bed. There was no way | was going to | et that conti nue.
But at the same tinme there was |ike no way out.”

Davi s's kick sent Rennieto the floor. Bragg, Fitzpatrick,



Gllis, Hanl on, and Tassone began trying to physically restrain Davis.
Pl esh, who characterized hinmself as an "extra nmal e" at the scene,
wat ched froma fewfeet anay. Wegers testifiedthat she was "back and
forth constantly" and "woul d be gone maybe for seconds” as shetriedto
moni tor the restraint of Davis as well as ensure the safety of the
ot her patients onthe floor. Davis struggled, and Wegers sai d she saw
"a pile of bodies" as the MHW t ook himto the fl oor. Accordingto
testinmony at trial, Bragg was at Davis's head wit h one knee on either
side, Fitzpatrick, Gllis, and Renni e, who had rejoinedthe restraint,
wer e on Davi s' s upper right hol ding his armand torso, Tassone was on
Davi s' s upper | eft, Hanl on was al so hel pi ng t o hol d down Davi s' s upper
body, and Fl owers was hol di ng one of Davis's | egs. W egers, who at
t hi s poi nt was standi ng four or five feet frombDavis's | egs, saidthat
she coul d see one of Davis's boots but not his head.

Pl esh, Tassone, and Davis testifiedthat after the M had
subdued Davi s on the fl oor, Bragg punched the pati ent inthe head.
Pl esh, whose account is crucial tothejury's findings, saidhe was
st andi ng next to Wegers about three feet frombDavis. He recount ed:
"Jason is lying down the hal |l way, head is away fromnme, feet are

towards me. Staff isencirclinghim Andit's not what | saw, it's
what | felt. | initially felt the thud throughthe floor andthen
heard a thud." Pl esh said he | ooked up and saw Bragg punch Davi s i n

the head four to five tines. Pl esh conti nued:
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| turned to Joyce W egers who was on ny ri ght

shoul der . . . When | saw Jason Davis bei ng

punched, | said, 'Did you see that? Are you

goi ng to do anyt hi ng about thi s? Are you goi ng

toallowthis to happen? . . . Shedidn't say

anything, and | really wasn't waiting at that

poi nt. Some nore was occurring and at that

point | decided to intervene.
As the MHW began rolling the patient onto his stomach, Bragg tw st ed
Davi s's neck to the side and Pl esh cl i nbed over the other MHW to
push Bragg away. Plesh said that the punching and neck tw sting
happened "very fast."

Tassone corrobor at ed aspects of Plesh's testinony. He said
t hat he saw Bragg punch Davis hard three times and t hat he heard
Pl esh say: "What are you doi ng? What are you doi ng? Stopit, stop
it." Wen asked why he did not intervene to stop Bragg frompunchi ng
Davi s, Tassone said: "It wasn't tinme. It wasn't a split second
bet ween when t he of fi cer said sonet hing, | | ooked up, and Phillip
Bragg hit him and then it was over."!?

Davi s testified about the punching: "It was over and over
and over and over again. It was |ike it would never stop. . . And

then | was calling for hel p and nobody was st oppi ng themand t hey

kept hittingme. . . | felt the blood; it was, you know, it was

! Tassone alsotestifiedthat helater triedtotal k to another
West bor ough st aff nmenber about the i nci dent off the record, and t hat
t he enpl oyee told himto report what had happened to t he Di sabl ed
Per sons Protection Comm ssion. Tassone said he was afraidto make t he
report and left his job at Westborough a few days | ater.
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com ng down ny face." Plesh saidthat Davis's "eyes were rolling out
of his head,"” that "[t]here was swelling, bruisingall inhisface,"”
and that he checked to make sure that Davis's neck had not been
broken. Tassone said that Davis's face was cut and bl oody.

Bragg deni ed t hat he punched Davis. He saidthat after
hel ping bring Davis to the fl oor he asked Plesh to relieve him
because his armwas sore fromthe struggle. Bragg saidthat Plesh
asked, "Don't you think you' re hurting hin?" and t hat Bragg answer ed
"no." Fitzpatrick, Gllis, and Hanlon all said that they werewithin
three feet of Davis's head, did not see Bragg punch Davi s, and were
not aware of Plesh's intervention. Flowers, Rennie, and Wegers al so
testified that they did not see any punchi ng or vi ol ence toward
Davi s.

Pleshtestifiedthat whenthe restraint was over, Wegers
got down on her knees in front of Davis and said, "This is what you
get when you act -- this is what you get when you act like this."
Davi s testifiedthat Bragg said these words to him and that Wegers
sai d sonet hi ng el se. W egers deni ed maki ng any comments t o Davi s.

After the MHWs finished rolling Davis over, Plesh
handcuf f ed hi mfor transport to the four-point room Wen Davis was
pl aced on the restrai nt bed and secured, Pl esh took t he handcuffs of f
at Wegers'sdirectionandleft tofindadoctor. Inthe hallway, he

saw Dr. Kamal i ka Wer at ne, whomW egers had cal |l ed. Pl esh then found
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Bragg and arrested hi mfor assault and battery.? I n connectionwth
the arrest, Pleshlater returned with his supervisor to photograph
Davis's injuries. These pictures were introduced at trial.
Wegers testifiedthat her supervisor, David Potter, told
her towite areport about the restraint of Davis before she |l eft
for the day. In the report Wegers wote of Davis's bruises:
"Unknown when or how injury sustained" and "Unknown to writer
precipitants to occurrence.” At trial, she saidthat she used t hose
phrases because she was not sure howthe restraint caused Davi s's
i njuries and because she had not recei ved an expl anati on fromChauncy
Hal | about why Davi s was bei ng sent to Hennessey. W egers al so
filled out an internal Westborough conpl ai nt formabout Pl esh's
arrest of Bragg i n which she wote: "I nproper and di sturbing arrest
by security of astaff nmenber."3 Fitzpatrick and Gllis al so nade an
internal conplaint afewdays after therestraint allegingthat after
handcuffing Davis, Pleshtoldthemto tw st the handcuffs if the
patient continuedto struggle, and t hen denonstrated the tw st on

Davi s.

2 Bragg was eventual | y found not guilty of the charges. Tassone
did not testify at his trial.

3 W egers al so hel ped bail Bragg out of jail. She and Bragg
testifiedthat they had a social rel ationship. Bragg saidthat he and
his childrenwerelivinginWegers's hone at thetinethat the events
at i ssue here took place. Wegers deni ed that, sayi ng that Bragg noved
in with her for a short period a few weeks or nonths |ater.
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Dr. Weeratne testified that when she exam ned Davis after
the restraint, she found bruises on the |left side of his face,
scratches on the right side, and an enlarged left pupil. Dr.
Weer at ne sai d she sent Davis tothe energency roomat the University
of Massachusetts Hospital in Wrcester torul e out nore seri ous head
injuries. Davis didnot require further treatnent at the hospital
and was rel eased that day.

Davi s present ed addi ti onal nedical evidence at trial from
Dr. R Anos Zeidman, his treating psychiatrist for periods begi nning
in1991. Inlate 1996 or early 1997, Dr. Zei dman di agnosed Davi s
with Post Traumatic Stress Disorder (PTSD) as a result of the
physi cal restraint at Westborough. He said that Davis "was
horrified" by the event because "[ h] e thought he was goingtodie."
Dr. Zeidman said that Davis's PTSD synptons i ncl uded i nsomni a,
anxi ety, panic states, flashbacks, nightmares, and aninability to
concentrate. He said that Davis was having difficulty making
progress intherapy because he was afraid to trust anyone and t hat
"[t]he quality of his life has suffered terribly for this."

On August 2, 1996, Davis filed suit all egingthat the May
12, 1993 physical restraints inthe qui et roomand hal | way vi ol at ed

his rights under 42 U.S. C. § 1983 and t he Massachusetts Cvil R ghts



Act, Mass. Gen. Laws ch. 12 §8 11 1.4 Davis sued MHW Bragg,
Fitzpatrick, Gllis, Hanl on, Renni e, Tassone, Joseph, and Fl owers for
t he use of excessive force duringthe first physical restraint inthe
qui et roomand t he second restraint inthe hallway. He suedthe sane
def endants and Wegers for failingtointerveneto prevent Bragg' s
use of excessive force during the second restraint and for violating
his right to freedom from unreasonable bodily restraint.?®
Intheir answer to Davis's conpl aint, the MW pl eaded t he
def ense of qualified imunity.® On the ground that the factual
di sputes inthe case precluded a qualifiedimunity determ nation
beforetrial, thedistrict court deferred theissue. Trial began on
Sept enber 29, 1998. At the cl ose of evidence, the court toldthe
jury wi t hout objection that only Bragg, Rennie, and Hanl on were
accused of violating Davis's rights during the first physical

restraint inthe quiet room andthat all the MHW and W egers were

4 Davis also brought clainms pursuant to 42 U . S.C. § 1985
(conspiracy tointerferewithcivil rights), whichthetrial judge
di sm ssed at t he cl ose of evi dence, and for fal seinprisonnent, which
the jury rejected. Neither side chall enges these di spositions on
appeal .

>Davis al so sued two forner conmi ssi oners of the Massachusetts
Depart nent of Mental Health and a forner chi ef operating of ficer of
Vst borough. Davis all eged that the department’' s policies violated his
civil rights because they all owed Bragg to be hired as a convi cted
felon. Thejuryrejectedthese clains, and this aspect of the verdict
is not challenged on appeal.

6 Wegers did not offer this defense in her answer or in her
motion for judgnent as a matter of |aw under Fed. R Civ. P. 50(a).
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accused of violating Davis's rights during the second physi cal
restraint in the hallway.

On Cct ober 28, 1998, the jury returned a verdi ct agai nst
Bragg, Fitzpatrick, GIllis, Hanl on, Renni e, Tassone, and Wegers. A
separate verdict slip for each def endant asked whether the jury found
that the defendant had violated Davis's constitutional and
Massachusetts civil rights.” Asingle verdict slip on danages asked
the jury to set one anount for conpensatory danages and t o set anounts
for punitive damages for each def endant agai nst whomit chose to award
them The jury awarded Davi s $100, 000 i n conpensat ory damages, and
puni tive damages of $500, 000 each agai nst Bragg and W egers; $250, 000
agai nst Renni e; and $100, 000 each agai nst Fitzpatrick, Gllis, and
Hanl on. No punitive damages were assessed agai nst Tassone. On
January 13, 1999, the court deni ed t he def endants' cl ai ns of qualified
immunity inanmenmrandum Wth the exception of Bragg, who does not
appeal the judgnment agai nst him the defendants fil ed a notion for
remttitur, whichthe judge granted by reduci ng by hal f the punitive
damages awar ds agai nst each of them Davis acceptedtheremttitur.

Thi s appeal followed.?

"Asanple verdict slipfor liability and the verdict slip for
damages are attached as appendices to this opinion.

81 n advance of full appellate briefing, Davis filedtwo notions
todismssthe appeal as untinely filedandtorestrict theissues that
t he appel | ants may rai se on appeal. He incorporates these notionsinto
his appell ate brief. Davis's argunents are without nmerit, and we
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A. The Failure to Intervene Claim

W beginwith the appel |l ants' argunents of error relating
tothe claimthat they failed to intervene to prevent Bragg from
punchi ng Davis. The appel | ants chal |l enge t he judge' s i nstructions on
this claim They al so argue that there was i nsufficient evidenceto
support a finding that they failed to intervene.

1. The Jury Instructions

a. Substantive Due Process

The appellants contend that the judge should have
instructedthejurythat it couldinposeliabilityonlyif it found
that thefailuretointervene "shocks the conscience.” As afallback
position, the appel |l ants argue that, at a m ni num the instructions
shoul d have prem sed liability on a findingthat the appellants were
del i berately indifferent. Finally, they argue that the judge erred
by failing to charge an "obj ectively reasonabl e" standard for the
failuretointervene claim as he said he woul d at t he pre-charge
conf erence.

The j udge began his charge tothe jury with Davis's cl ains
agai nst Bragg. In connection with the claimthat Bragg vi ol at ed
Davi s' s constitutional rights by using excessive force, the judge gave

an "obj ectively reasonabl e" instruction, tellingthejury to determ ne

reject them



"whet her a reasonabl e nental heal th worker in Bragg' s position would
or woul d not have acted as hedid.” Turningtothe clains against the
appel l ants, the judge said: "To the extent that the cl ai ns agai nst
themare the sane as the cl ai ns agai nst M. Bragg, you followthe
instructions | have just gi ven about t he cl ai ns agai nst M. Bragg.
However, as yourecall, there are charges nade agai nst t he [ ot her]
def endant s beyond t hose nade agai nst M. Bragg." The judge then said
t hat Davi s cl ai med t he appel | ants depri ved hi mof his constitutional
rights "by failing tointervene to protect himfromM. Bragg's
al |l eged assault.”™ The judge continued:

To prevail on this claim M. Davis nust
est abl i sh by a preponderance of t he evi dence as
to each defendant separately:

1) That that def endant was present at the scene
of the all eged excessive use of force by M.
Bragg at the time it occurred;

2) That that defendant actually observed t he
al l eged excessive use of force by M. Bragg;
3) That that def endant was i n a position where
he or she could realistically prevent the
al | eged use of excessive force by Phillip Bragg;
and

4) That there was sufficient tine availableto
t hat def endant to prevent the al | eged excessi ve
use of force. Insum. . . you nust determ ne
as to each def endant whet her he or she actual ly
knewof M. Bragg's al | eged punchi ng, whet her he
or she coul d have preventedit, whether there
was enough time to do so, and whet her he or she
failed to do so.

| n assessing these i nstructi ons, we beginwth the basis of
Davis's clains. Section 1983 "is not itself a source of substantive

ri ghts, but merely provides a nethod for vindicating federal rights

- 16 -



el sewhere conferred.” G ahamv. Connor, 490 U. S. 386, 393-94 (1989)

(internal quotation marks omtted). We nust thus identify the

specific right alleged to have been viol ated. See Sacranento v.

Lewis, 523 U. S. 833, 841 n.5(1998). Here, Davis'srights stemfrom
t he Fourteenth Anendnent' s protection agai nst state acti on depri vi ng
an individual of ifeor liberty without "due process of aw." U. S.
Const. art. XIV. "The nost fam |iar di nensi on of due process is
protection of procedural rights, but the due process concept has been
ext ended by t he Suprene Court to i ncorporate substantive protections.”

Hasenfus v. LaJeunesse, 175 F. 3d 68, 70-71 (1st Cir. 1999) (citing

Washi ngton v. d ucksberg, 521 U. S. 702, 719-20 (1997)).

The strand of substantive due process jurisprudence
primarily at i ssue here involves Davis's right to be free fromthe use
of excessive force and the appel lants' failure to prevent that force.
The state has a duty to protect incarcerated prisoners and
involuntarily commtted nmental patients fromharmby a state actor.

DeShaney v. W nnebago County, 489 U. S. 189, 199 (1989); Youngberg v.

Ronmeo, 457 U. S. 307, 321-22 (1982). For involuntarily commtted
patients, "a set of uni que rul es has devel oped” accordi ng to which
“"failures to act . . . mmy conprise a due process or other

constitutional violation because the state-inposed circunstance of



confi nenment prevents such individuals fromhel pi ng t hensel ves. "?

Hasenfus, 175 F. 3d at 71; see al so Shaw v. Strackhouse, 920 F. 2d 1135,

1144 (3d Cir. 1990) ("Once the state restrains an individual's
l'i berty, rendering that individual unableto act for hinself . . . the
state does acquire an affirmative duty to protect.").

For sim | ar reasons, we have said that the state al so has
aduty insome circunstancestointerveneto protect arrestees and

pretrial detainees. W initially discussed such a duty i n Gaudr eaul t

v. Salem 923 F. 2d 203 (1st G r. 1990) (per curiam, cert. deni ed, 500
U S. 956 (1991), saying: "An officer whois present at the scene and
who fails to take reasonabl e steps to protect the victi mof anot her
of ficer's use of excessive force can be held |iabl e under section 1983
for his nonfeasance." 1d. at 207 n.3. Althoughthis statenent is
dicta, ® Gaudreault cited two cases i n which other circuits have held
squarely that police officers have aduty tointervene when they see

anot her of fi cer use excessive force agai nst a pretrial detai nee. See

® Aconvicted prisoner may bring a clai mfor use of excessive
force under the E ght h Amendnment. See Hudson v. McM |l an, 503 U. S. 1,
4 (1992). At | east one court has found that a prison guard has a duty
to protect a prisoner fromthe use of excessive force by anot her prison
guard. See McHenry v. Chadw ck, 896 F.2d 184, 188 (6th Cir. 1990).

10 Gaudr eaul t brought suit agai nst four officers who al | egedly
wer e present when anot her unidentified officer attacked him W noted
t hat nonf easance offered a "potential basis of liability." Gaudreaul t,
923 F. 2d at 207 n. 3. Since Gaudreaul t's conpl ai nt saidthat the attack
"was over inanmatter of seconds,” we found noliability because the
officers did not have a realistic opportunity to intercede. |[d.
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ONeill v. Krzemnski, 839 F.2d 9, 11 (2d G r. 1988); Byrd v. Bri shke,

466 F.2d 6, 10 (7th Cir. 1972). Moreover, we cited O Neill and
Gaudreault and restated t he exi stence of aduty tointervene onthe
part of police in Martinez v. Colon, 54 F.3d 980, 985 (1st Cir.

1995) . 11

Gaudreaul t isthus goodlawinour circuit, and the record

reveal s that it was the source of the four-point instructionthat the
trial court gaveonthefailuretointerveneclaim Wththelegal
scene thus set, we turntothe appell ants' argunents about why t he
instructions were in error.
b. The "Shocks the Consci ence" Standard

I nanotionproposingjuryinstructions, the appellants
asked the judgetoinstruct thejurythat it couldinposeliability
onlyif it foundthat the appellants' failuretointerveneto protect
Davi s i nvol ved behavi or so extrene as to "shock t he consci ence."” They
preserved thi s argument by objectingtothe charge after it was gi ven.

See Fed. R Civ. P. 51. On appeal, they argue that the court's

LinMirtinez, apolice officer accidentally shot anot her of ficer
during a harassnent incident. W foundthat thevictinms 8§ 1983 claim
agai nst ot her of fi cers who wi t nessed t he i nci dent was precl uded because
t he assai | ant was engaged i n a cl early personal pursuit when he shot
the victim and so was not acti ng under col or of statelaw, as § 1983
requires. See Alexis v. McDonald's Rest., 67 F.3d 341, 351 (1st Grr.
1995) (" A Section 1983 clai mdoes not |ie absent state action.").
Martinez is distinguishable frombothGaudreault and t he case at hand
because there i s no di spute that the appell ants, as enpl oyees at a
state nmental hospital, were acting under color of state |aw
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failure to give that instruction was error.

The appel lants rely onSacranento v. Lewi s, 523 U. S. 833

(1998), whichinvol ved a hi gh-speed car chase by a police officer that
ended i n t he deat h of a passenger in the suspect car. 1d. at 837.
The Court held that the police offi cer who gave chase had not vi ol at ed
t he passenger's substantive due process rights because "in such
ci rcunst ances only a purpose to cause harmunrelatedtothe legitimate
obj ect of arrest will satisfy the elenent of arbitrary conduct
shocki ng to the consci ence, necessary for a due process violation."
|d. at 836. The Court |ikened a police officer facedw th afleeing
suspect to a prison guard facedwithariot. |d. at 853. In such
situations, police or guards

have obligations that tend to tug agai nst each

other. Their duty is to restore and mai ntain

| awf ul order, whil e not exacerbati ng di sorder

nore t han necessary todotheir jobs. They are

supposed t o act deci sively and to showrestraint

at the sane nonent, and their deci sions have to

be nmade i n haste, under pressure, and frequently

wi t hout the luxury of a second chance.
Id. (internal quotations marks omtted). The appell ants argue t hat
they simlarly faced ci rcunstances that were "tense, evol ving, and
requiring split-second decisions,” and thus were entitledto a "shocks
t he consci ence" instruction. At first glance, the anal ogy has
sone appeal . Davis was drunk, possibly threateninginitially, and
eventual |y violent. However, the evidence pertainingto Davis's

failure tointervene clai mfocused on what the MHW and Nur se W eger s
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didor failed to doafter Davis had been restrai ned. The prem se of
thetrial court's decisionto give theGudreault instruction was that
a reasonabl e jury coul d have found t hat Davi s had been subdued when
Bragg began punching him repeatedly, allow ng the appellants
sufficient timeand arealistic opportunity toconcentrate ontheir
primary responsibility of protecting the patient. Gven this
pl ausi bl e vi ewof t he evi dence, the appellants, unli ke the police
officer inLew s, didnot face conpeting obligati ons between restoring
order and exacerbati ng di sorder once Davi s had been restrai ned. By
requiringthejury tofindthat the defendants had sufficient tineto

prevent the all eged excessi ve use of force by Bragg, theGaudreaul t

st andards focused properly on the factual el ement that renpoves this
case fromthe anbit of Lewis and its "shocks t he consci ence” standard.
The appel | ants' argunent tothe contrary fails because it col |l apses
the short tinme in which the appellants had to respond to Bragg's
punching of Davis into the restraint itself.

Mor eover, there is precedent for subjectingthe conduct of
a nental health worker to a nore exacting standard t han that of a
prison guard controllingariot or apoliceofficer chasing afleeing
car. As the Supreme Court has said: "Persons who have been
involuntarily commtted are entitled to nore considerate treatnent and
conditions of confinement than crim nals whose conditions of

confinenent are designed to punish.” Youngberg, 457 U. S. at 321-22.
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Davis was in the state's custody because of nental ill ness, not
cul pabl e conduct, andthetrial court's decisiontoreject the "shocks
t he consci ence" standardis consistent wwththis distinction. See

Andrews v. Neer, 253 F. 3d 1052, 1061 (8th Cir. 2001) ("The Ei ghth

Amendnent excessive-force standard providestoolittle protectionto
a person whomthe state i s not all owed to punish."). For all of these
reasons, thetrial court didnot err by decliningto give a"shocks
t he consci ence” instruction.
c. The "Deliberate Indifference" Standard
Wth mniml argunent, the appellants assert in the

al ternative that Lewi s and our precedent i nHasenfus v. LaJeunesse at

| east required aninstructionthat premsedliability onafinding
that the appellants were deliberately indifferent infailingto
prevent the harmto Davis. I nthe proceedi ngs below, theyinitially
asked for a"deliberateindifference" instruction (as well as for the

Gaudreaul t instructions that thetrial court gave) in “Requested

I nstruction Nunber 5" of their pre-charge notion. After the Suprene
Court decided Lewis, the appellants submtted a notion for a
“Suppl enental Jury Instruction” subcapti oned “Revi si ng Def endant' s
[ sic] Previous Request No. 5”. Thi s notion requested a "shocks t he
consci ence" instruction based onLewis. At the pre-charge conference,
the court saidthat it wouldinstruct thejury onthe “objectively

reasonabl e” standard. Appellants' counsel responded: “And not
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del i berate indifference and not -- well, then, | et ny objection be

noted for the record.” However, after the court gave its Gaudreaul t
instruction, the appellants ignoredthe om ssion of a“deliberate
i ndi fference” instruction and objectedonly onthe groundthat it did
not include the "shocks the conscience" standard.

Federal Rule of Civil Procedure 51 states: “No party may
assign as error the giving or the failure to give an instruction
unl ess that party objects thereto beforethejuryretires to consider
its verdict, statingdistinctly the matter objected to and t he grounds
of the objection.” Fed R Civ. P. 51. W interpret this rule
strictly. Wen counsel failstoraise an objectionagainfollowng
t he actual charge, “[a]ccordingtoalonglineof precedentsinthis
circuit, such an om ssion constitutes wai ver of the objection pursuant

to Federal Rule of Civil Procedure 51.” Wells Real Estate, Inc. v.

Greater Lowell Bd. of Realtors, 850 F.2d 803, 809 (1st Cir.)

(collecting cases), cert. denied, 488 U S. 955 (1988). Qur

explanation in Wel|ls Real Estate of the plaintiff's waiver of an

interstate comerce instruction applies equally tothe appellants’
wai ver of a “deliberate indifference” instruction here, which occurred
inlight of apost-charge conference recordedin twelve pages of tri al
transcript:
I nthis case, the court gave counsel abundant
opportunity to object tothe charge after it was

gi ven. An extensive post-charge conference was
heldwith all counsel present. . . . Plaintiff's
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attorney did reiterate several of his prior
requests and exceptions, but wi th no nention of
interstate commerce. G ven this anple
opportunity at the post-charge conference,
appel I ant cannot now be said to have avoi ded
wai ver of its exception to the interstate
comrer ce charge.

ld. (internal quotation marks omtted).

We permt aplainerror exceptiontofailures to adhereto
Rule 51. However,

[t] he plainerror standard, highin any event
isnear its zenithinthe Rule 51 m|i eu.

At |least five tines over the years we have

quoted the followng maxim with manifest

approval: If there is to be a plain error

exception to Rule 51 at all, it should be

confined to the exceptional case where the error

has seriously affected the fairness, integrity,

or public reputation of judicial proceedings.

Toscano v. Chandris, S.A., 934 F.2d 383, 385 (1st Cir. 1991)

(citations and i nternal quotation marks omtted). InWlls Real

Estate, we noted that “to our know edge,” we had never reversed a

civil case on the basis of plainerror under Rule 51. 850 F. 2d at
809. As far as we can determ ne, that isstill true, andthis case
does not change that record.

| n Hasenfus, we analyzed allegations about a public
school's failure to take steps to prevent a student's attenpted
suicideinternms of whether the school's inaction either shocked the
consci ence or was deliberately indifferent. 175 F.3d at 72. W

di scussed in passing the rights of involuntarily conm tted nent al
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pati ents and pri soners when their caretakers fail to act, stating
descriptively that liability "arises under section 1983 if the
plaintiff shows that the inaction was malicious or reflected the
official's "deliberateindifference,' tothe welfare of the prisoner

or inmate." 1d. at 71 (citingFarner v. Brennan, 511 U. S. 825, 837

(1994)).

Because the facts of Davis's case differ ininportant ways
fromthe scenario discussed i nHasenfus, the dictainthat case about
the "deliberate indifference" standard did not requirethetrial court
to apply that standard here. Wil e areasonabl e jury coul d have f ound
t hat the appell ants had sufficient tine toreact to Bragg' s use of
excessi ve force, the circunstances of the hallway restraint did not
al l owthemto thi nk about what to dobefore Bragg' s bl ows began. The
Suprene Court enphasized inLewi s that "[a]s the very term'deliberate
indifference' inplies, the standard i s sensibly enpl oyed only when
actual deliberationis practical." 1d. at 851. The circunstances of
t hi s case nake the "del i berate i ndi fference" standard an anwkward fit.
Accordingly, we findthat the om ssion of that instructi on was not
plain error.

d. The "Objectively Reasonabl e" Standard

At the pre-charge conference, the judge said that he

i ntended to charge an "objectively reasonabl e" standard for the

excessi ve force cl ai magai nst Bragg and for the failure tointervene
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cl ai ns agai nst the appellants. At trial, he gave the "objectively
reasonabl e” instructioninsettingforththe standard of liability for
t he cl ai ns agai nst Bragg, but he did not repeat that standard in

connection with the Gaudreault el enents in the charge concerningthe

cl ai m agai nst the appell ants.

The appellants argue, therefore, that the judge
"essentially instructed the jury to ignore the 'objectively
reasonabl e’ standardandinits place. . . substituted a four point
checklist.” Sincethejudgetoldthejurytofollowtheinstructions
given for the clainms against Bragg to the clains against the
appel lants only to the extent that the clai ns were t he sane, we agree
t hat the jury woul d not have understood that they were to apply the
explicit "objectively reasonabl e" standard gi ven for the excessive
force cl ai magai nst Braggtothe failuretointervene cl ai magai nst
t he appel l ants. However, the appell ants di d not object after the
charge to the judge's lack of repetition of the "objectively
reasonabl e” | anguage. W thus againreviewtheinstructionfor plain
error, reversingonlyin“the exceptional case where the error has
seriously affected the fairness, integrity, or public reputation of
judicial proceedings.” Toscano, 934 F.2d at 385 (citation and
internal quotation marks omtted).

The "obj ectively reasonabl e" standard cones fromcases

concerni ng the use of excessive force during an arrest or traffic stop
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under the Fourth Amendnent's protection agai nst unreasonabl e search

and sei zure. See Graham 490 U. S. at 388. The Eighth Circuit has

used t he "obj ectively reasonabl e" standard f or excessive force cl ai ns
brought by a pretrial detainee and aninvoluntarily conmtted nental

patient. See Johnson-El v. Schoenehl, 878 F. 2d 1043, 1048-49 (8th

Cir.) cert. denied, 493 U.S. 824, 871 (1989) (appl yi ng obj ectively

reasonabl e standard to pretri al detai nee's excessive force clain;
Andrews, 253 F.3d at 1061 (applying standard to involuntarily
committed patient's excessive force claim.?®?

An early failure tointervene case, Byrd v. Brishke, 466

F.2d 6, saidthat astate actor who i s under an affirmative duty to
act "isresponsibleif his om ssionis unreasonableinlight of the
circunstances." 1d. at 10. O Neill and Gaudreaul t, however, di d not
use the "obj ectivel y reasonabl e" | anguage for the failuretointervene

clainms. See O Neill, 839 F.2d at 11-12; Gaudreault, 923 F. 2d at 207

n.3. Instead, they refined the Byrd standard for a failure to
intervene case by dividingit into four specific elenents. The first
two el ements of the Gaudreaul t st andard are actor-specific, focusing

on whet her t he def endant was present at the scene and sawt he use of

2 The Seventh Circuit has used the "objectively reasonabl e"
standard for a school chil d's excessive forceclaim See Vall|acev.
Batavia Sch. Dist. 101, 68 F. 3d 1010, 1015 (7th Cir. 1995). O her
circuits have rejected the “objectively reasonabl e” standard for
excessi ve force cl ai ns brought by pretrial detai nees. See Fuentes v.
Wagner, 206 F. 3d 335, 346 (3d G r. 2000); Taylor v. McDuffie, 155 F. 3d
479, 483 (4th Cir. 1998) (collecting cases).
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force. The third and fourth el enments ask the jury whether the
def endant could realistically have prevented the all eged use of
excessi ve force and whet her there was sufficient tineto do so. The
operative words of these el ements, "realistically" and "sufficient,”
focus the jury's attention on the attendant circunstances, and whet her
those circunstances, under any reasonable view, permtted

intervention. G ven these objective conponents of theGaudreault

instruction, the om ssion of the "objectively reasonabl e" | anguage,
if error at all, was assuredly not plain error.

2. Sufficiency of the Evidence

The appel | ants argue that there was i nsufficient evi dence
for areasonabl e jury to have found that Davis's constitutional rights
were violated by their failuretointerveneto prevent Bragg from

usi ng excessi ve force. As we have said, thetrial judgeinstructed

the jury under Gaudreault t hat each def endant coul d only be found
liable if he or she was present when excessive force was used;
observed t he use of excessive force; was in a position where he or she
couldrealistically prevent that force; and had sufficient tinmeto do
so. Wenust affirmthe jury's findi ngs on questions of fact "unl ess
the record i s devoi d of evi dence upon whi ch the jury m ght reasonably

base its conclusion." Coastal Fuels v. Cari bbean Petrol eumCorp., 79

F.3d 182, 196 (1st Cir. 1996) (internal quotation marks omtted).

a. Evidence that the Appel |l ants Saw Bragg Punch
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Davi s
Wth the exception of Tassone, the appel | ants begin
by argui ng t hat t here was no evi dence t hat any of themobserved Bragg
use excessive force during the hallway restraint. However, there was
testinony that Fitzpatrick, Gllis, and Hanl on were each within three
feet of Davis's head, holding onto part of his upper body or arm
when t he punchi ng and neck twi sting occurred. Pleshtestifiedthat
he felt and heard t he t huddi ng of t he punches t hrough t he fl oor, and
t hen | ooked up and sawwhat Bragg was doi ng. Tassone testifiedthat
he heard Pl esh cal | out and, in response, he | ooked up and saw Br agg
punch Davis. The jury coul d have reasonably inferred fromPl esh and
Tassone' s testinony and the proximty of Fitzpatrick, Gllis, and
Hanl on to Davis's head that the three of themnust have observed
Bragg's actions.
Moreover, thejury'sfindingof noliability for Jeffrey
Fl owers suggests that it careful |y wei ghed t he evi dence about t he
posi tion and degree of awareness of each MHW ' \When asked at tri al
whet her he saw Bragg punch Davis, Fl owers answered: "My head was
t ucked down when | was onthis guy's leg, and | sawnothing. . . | can
tell youexactly why | didn't | ook at the head . . . Because t hi s was

a bi g, strong man, and when | had hi mby the leg -- this guy was built

¥ The jury alsofound no liability for Frantz Joseph, who was not
present at the second restraint.

- 29 -



i ke a body-builder. |'mnot that big of anman.” None of the ot her
MHWs expl ai ned why t heir position on Davis's body and their struggle
t o subdue hi mwoul d have di stracted t hemfromseei ng what Bragg was
doi ng. Moreover, they were cl oser to Davi s's head t han Fl owers was.

Pl esh al sotestifiedthat Wegers was standi ng next to him
afewfeet fromDavis' s |egs, and that he turned to her and asked "Di d
you see t hat ?" when t he punches began. Wegers hersel f saidthat she
was "inthevicinity" of therestraint, four or five feet away. Based
on her testinony and Pl esh's, the jury coul d have reasonably inferred
that Wegers al so saw what was happeni ng.

The facts vary wthregardto Rennie. Several w tnesses,
i ncluding Davis, testified that Davis kicked Rennie hard in the
stomach as t he t wo canme out of the quiet room inthe nonment before

the hal lway restraint. Rennie saidof hisreactionto the kick: "All

| remenber really -- 1 just renmenber bei ng ki cked very hard inthe
hal lway, and | felt likel was out for thecount. . . . | stayedthere
onthefloor for -- 1 don't know. It seenedlikealongtine." Wen

asked i f he saw"a group of people” during the hallway restraint,
Renni e said: "I don't think| did, no. . . . | don't recall." Based
on t hi s account, Renni e argues on appeal that he was i ncapacit at ed by
t he ki ck and so cannot be heldliablefor failingto prevent Bragg's
use of excessive force during the hallway restraint.

Tassone and Davis, however, testified that Renni e was
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present when Bragg punched Davis. Wen Davi s' s counsel asked Tassone
on direct exam nationif Rennie was hol di ng Davis's right armduring
t he hal |l way restrai nt, Tassone answered "yes." Later on direct
exam nati on, Tassone expressed sone uncertainty on this point,
concl udi ng: "I thought Paul [ Rennie] cane back to conti nue hol di ng on
thearm but | can't say for sure.” Davis testifiedthat Renni e nade
aggressive comentstohiminthe quiet roomandinitiatedthe first
restraint. He saidthat when he was hit by soneone as he was br ought

tothe floor asecondtineinthe hallway: "I assunedit was Paul ."

The evidence that Rennie participated in the hallway
restraint, and so coul d have seen Bragg punch Davi s, is thinner than
t he evidence relating tothe other appellants. However, based on
Tassone' s and Davi s' s testinony, areasonabl e jury coul d have found
t hat Renni e participatedinthe hallway restraint and so nust have
seen Bragg' s use of excessive force. Wil e Tassone sai dthat he coul d
not be sure that Renni e was hol di ng Davis's arm he did not retract
his testinony. Davis al so saidthat he thought Renni e was i nvol ved.
The jury was thus faced with conpeting accounts of Rennie's
participation, and we cannot say that its choicetocredit Tassone's
and Davis's accounts over Rennie's self-serving account was
unr easonabl e.

b. Evidence that the Appellants Had a Realistic
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Opportunity and Sufficient Tine to Intervene

The appell ants next argue that there was not enough
evi dence to support afindingthat they had arealistic opportunity
and sufficient time tointervene because only seconds el apsed duri ng
t he punchi ng, and not even Pl esh was abletointerveneintinmeto stop
it. The appell ants are correct that courts have shown speci al concern
about inposingliability onstate actors "forced to nake split-second

j udgnment s--incircunstances that are tense, uncertain, and rapidly

evolving." G aham 490 U.S. at 397; see al so Andrews, 253 F. 3d at

1062 n. 8 (di stingui shing acase inwhich security staff nust "act
qui ckly and effectively" to protect involuntarily comm tted nent al
patients fromthose in which patients nay be protected "through
before-the-fact neasures”); O Neill, 839 F. 2d at 11-12 (t hree bl ows

struck i nrapi d successi on by one police officer not of sufficient

durationto inpose duty tointervene on anot her of fi cer who stood by).

Here, however, the jury reasonably coul d have found t hat
t he MHWappel | ants had the ti ne and t he opportunity to i ntervene. The
MHW were al | on the fl oor within about three feet of Davis's head.
Pl esh, by contrast, was standi ng the | ength of Davis's body and t hree
feet away. The jury could haveinferredthat if Plesh hadtinme and
opportunity to ask W egers about stopping the beating andthento

respond as an “extra” man at t he scene when she failed to act, the
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MHW - - whose job it was to execute the restraint -- had time and
opportunity totake effective action. The fact that Pl esh di d not
move intime to stop the punchingisirrel evant to whet her t he MHW\,
who wer e cl oser to Davis's head, coul d have i ntervened t o prevent sone
of the beating and neck tw sting.

W egers was farther fromDavi s and Bragg t han t he MH\
were. As a nurse who was directing rather than carrying out the
restraint, she did not have t he sane duty to physically i ntervene t hat
t he MHW had. However, W egers could have intervened sinply by

callingtoBraggto stop. InDurhamv. Nu' Man, 97 F. 3d 862 (6th Q.

1996), the Sixth Circuit found that a nurse who stood by while
hospital security officers beat aninvoluntarily comm tted nental
patient could be found |iable because she failed to direct the
officerstostoptheir attack. |d. at 868. The court poi nted out
that "[cl]omngto[the patient's] aidwould not have required [the
nurse] to become physically involvedintheincident.” |d. The same
is true here.

W egers attenpts to di stingui shDurhamby stressing that
t he beating inthat case | asted ten m nutes, whereas she had far | ess
time tointervene. However, since Plesh was ableto clinbover the
MHWs and push Bragg away during the tinme span fromthe punchingtothe
neck twi sting, the jury coul d have found t hat t here was enough ti ne

for Wegers to call out and order Bragg to stop and so avoi d sone of
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t he beating. Insum there was sufficient evidence to support the
jury's findingthat the appellants failedtointerveneto protect
Davi s.

B. The Unreasonable Bodily Restraint Claim

1. The General Verdict

The appellants also argue that the judge erred in
instructingthe jury on the clai mthat the appellants viol ated Davis's
right tofreedomfromunreasonabl e bodily restraint, and that there
was i nsufficient evidence to support afindingof Iiability based on
thisclaim Beforeturningtothese argunents, thereis athreshold
i ssue that we nust address. Theliability verdict slipsusedinthis
case asked only one question of the jury about |iability pursuant to
42 U. S.C. § 1983: "Do you find that Jason Davis has proved by a
pr eponder ance of t he evi dence t hat [ each def endant] depri ved Jason
Davi s of his constitutional rights on August 12, 1993?" The verdi ct
slips thus do not tell us whether the jury found t he appell ants
i abl e, and awar ded darmages, for their failuretointervene to protect
Davis fromBragg' s use of excessive force, or for their violation of
Davi s's right to freedomfromunreasonabl e bodily restraint, or for
bot h.

W t hout arguing the point directly, the appel |l ants assune
that they areentitledtoanewtrial if wefindreversibleerror on

ei ther theory submttedtothe jury. The source of this arguable
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right is Sunkist Gowers v. Wnckler &Smth Ctrus Prods. Co., 370

U S 19, 29-30 (1962) and Uni ted New York & New Jer sey Sandy Hook

Pilots Ass'n v. Hal ecki, 358 U. S. 613, 619 (1959). Inthese cases,

t he Suprenme Court reversed and remanded for a newtrial when one of
mul tipleclains submttedtothe jury was tainted by | egal error,
saying that the generality of the verdict “prevents us frompercei vi ng
upon which plea[the jury] found. If, therefore, upon any one i ssue
error was conm tted, either inthe adm ssion of evidence, or inthe
charge of the court, the verdi ct cannot be upheld.” Sunkist, 370 U. S.

19, 30 (quoting Maryland v. Baldwi n, 112 U. S. 490, 493 (1884)).

Citing Sunkist and Sandy Hook, some courts have

automatically reversed and renanded for a newtrial when there isany
error inone of multipleclains onwhichthe general verdict may rest.

See H i zabeth Cain Mbore, General Verdicts in Milti-daimLitiagation,

21 Mem St. U. L. Rev. 705, 711-12 &n. 41 (1991) (col l ecting cases).
However, other courts have anal yzed whether it was harm ess error to
submt tothejury atheory enconpassed i n a general verdi ct formwhen

t hat theory was tainted by | egal error.' |nSunkist and Sandy Hook

4 See, e.qg., Braun v. Flynt, 726 F. 2d 245, 251 (5th Cir. 1984)
(remandi ng for newtrial because of “substantial |ikelihood” that
danmages awar d was based at | east in part on erroneous clain; Mrrissey
v. Nat'|l Maritime Union of Am, 544 F. 2d 19, 27 (2d Cir. 1976) (“no
sufficient basis for confidence” that verdi ct woul d not have been
rendered wi t hout the erroneous clain); Collumv. Butler, 421 F. 2d 1257,
1260 (7th Cir. 1970) (“theresults of the present trial woul d not have
been substantially affected if these [erroneous] issues had not been
submttedtothe jury”); see al so Traver v. Meshriy, 627 F. 2d 934, 938
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Pilots, the Suprene Court explainedits rational e for reversing when
one of nmultipleclains subm tted was erroneous, saying “thereis no
way to knowthat theinvalidclaim. . . was not the sol e basis for

the verdict.” Sandy Hook Pilots, 358 U.S. at 619. The harm ess error

approach addresses this concern by requiring reversal unl ess the
review ng court concludes that it is “reasonably certainthat thejury
was not significantly influenced by issues erroneously submttedto

it.” E.l. DuPont De Nenpurs & Co. v. Berkeley & Co., 620 F. 2d 1247,

1258 n. 8 (8th Cir. 1980). As the Tenth Circuit has said, Sunki st
“does not paint with as broad a brush as appears fromthe | anguage
quoted. As with all errors commtted at trial, alitmus test for
reversal i s whether the appel |l ant was t hereby unjustly prejudiced.”

Asbill v. Housing Auth. of ChoctawNation, 726 F. 2d 1499, 1504 (10th

Cir. 1984).

W have i npl i ed approval of this harm ess error approachin
ot her cases, anal yzi ng whet her an error in one of nultipleclains

submttedtothe jury was harm ess. See Fleet Nat'|l Bank v. Anchor

Media Tel ., Inc., 45 F. 3d 546, 555 (1st Gr. 1995) (whiletheinvalid

claim®“was not the primary focus of [appellee s] case,” counsel

mentioned it i nopening and cl osing argunments and cal | ed a wi t ness

(9th Gr. 1980) (when one of nmultipletheories of liabilityis unsound,
a “review ng court has discretionto construe a general verdict as
attributable to another theory if it was supported by substanti al
evi dence and was submttedtothe jury free fromerror”); Adkins v.
Ford Motor Co., 446 F.2d 1105, 1108 (6th Cir. 1971) (sane).
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specificallytotestify tothis aspect of the case); Kassel v. Gannett

Co., 875 F.2d 935, 950 (1st Cir. 1989) (“Inthis instance, we cannot
say the error was harnl ess. Asubstantial anmount of plaintiff's proof

addressed the [erroneous clain”); Brochu v. Otho Pharm Corp., 642

F.2d 652, 662 (1st Gr. 1981) (hol di ng t hat “def endant was not har ned”
by subm ssion of invalidfraudclaim. W followthe harm ess error
approach here i n our anal ysis of the unreasonably bodily restraint
claim First, we address t he appel | ants' argunents t hat t here was
error inthejury instructions onthe unreasonabl e restraint clai mand
i nsufficient evidence to support afindingthat each of the appellants
was | iabl e for unreasonably restraining Davis. Concludingthat there
was no error inthe jury instruction, but that the evi dence was
i nsufficient tosupport an unreasonabl e restraint findingfor any of
t he appel |l ants save Renni e, we ask whet her we can be reasonably
certainthat thejury' s verdict didnot rest onthis erroneous basis.

We make one additional point before beginning this
anal ysi s, pronpted by t he absence of any obj ecti on by t he appel | ants
to the general verdict formor a request for interrogatories to
separately ask the jury about the failure to intervene and
unreasonabl e restraint clainms. The Eighth Circuit has adopted t he
foll owi ng wai ver rule: if the conpl ai ni ng party does not object to a
general verdict formor request interrogatories, a verdict that

enconpasses nultipleclains of liability may be affirmed as | ong as
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there is substantial evidence to support one of the theories
presented, irrespective of any reversible errors in other clains

submttedtothejury. See Gen. Ind. Corp. v. Hartz Mountai n Corp.,

810 F. 2d 795, 801 (8th CGr. 1987) (because appel | ant di d not chal | enge
t he general verdict form s wording at trial or on appeal, "it is
sufficient for purposes of upholdingthe jury's damage award t hat .

we affirmthe jury's verdict that Hartz violated 8 2 of the

Sherman Act."); Concord Boat Corp. v. Brunsw ck Gorp., 207 F. 3d 1039,

1054 (8th G r. 2000) (distinguishinginstant case fromHartz onthe
ground t hat t he appel | ant specifically objectedtothe general verdi ct
format trial). The Seventh and Tenth G rcuits have appliedthe sane

ruleinsone cases. See Eastern Tradi ng Co. v. Refco, Inc., 229 F. 3d

617, 622 (7th Cr. 2000) (where jury heardinstruction ontheory for
whi ch t here was no evi denti ary support and opposi ng party di d not
request interrogatory, party “has only itself to blame for its
inability to denonstrate that the jury was confused by the

instruction”); Kossman v. Northeast I11. Reg. Commuter R R Corp., 211

F.3d 1031, 1037 (7th Cir. 2000) (“Because the defendant never
requested any special formof verdict, the jury only returned a
general verdict for Kossnan. And when a jury only returns a gener al
verdict, we need only find support in the record for one of the

t heories presentedtothejuryinorder toaffirmthe jury award.”);

Union Pac. R R._Co. v. Lunbert, 401 F. 2d 699, 701 (10th Cir. 1968)
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(“I'nthe absence of a pertinent objectiontothe charge or a request
for aspecificinterrogatory a general verdict i s uphel d where there
i s substantial evidence supporting any ground of recovery in favor of

an appel lee.) (internal quotation marks omtted); see al so Ani xter v.

Honme- State Prod. Co., 77 F. 3d 1215, 1231 (10th Cir. 1996) (stating

wi t hout applying Lunbert rule).
By contrast, we have on at | east one occasi on appliedthe

mul tiple-clains reversal rule attributed toSunkist wthout requiring

an objectiontothe general verdict form See Lattinore v. Polaroid
Corp., 99 F. 3d 456, 468 (1996) (reversi ng because one of four cl ains
presentedtothe jury was ti ne-barred and t wo ot hers were supported

by i nsufficient evidence). However, in Kassel and inLevinsky's, Inc.

v. Wal -Mart Stores, Inc., 127 F. 3d 122 (1st Cir. 1997), we noted in

reversing that the appellant at trial either requested a speci al
verdi ct formor objected when nultipleclains were submttedtothe
jury, whichreturned only a general verdict. 875 F. 2d at 950 and 127

F.3d at 134; see also Lattinmore, 99 F.3d at 469 (Selya, J.,

concurring) (enphasizing “for the benefit of thetrial bench and bar
i ndays to cone” that arequest for a separate verdict on each claim
submi tted woul d have averted the need for a newtrial). Although we
do not adopt or apply awaiver ruleinthis case, optinginsteadfor
t he conti nued appl i cation of the harm ess error approach, we enphasi ze

that Lattinore neither discusses nor rules onthe possibility of
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wai ver based on failure to object tothe general formof the verdi ct,
and so does not preclude a future panel of this court from
establishing such a waiver rule if persuaded by its nmerits.

2. The Jury Instructions

I n his conplaint, Davis charged t hat t he appel | ants coul d
be found |l i abl e for violating hisright tofreedomfromunreasonabl e
bodily restrai nt based on any of their actions inconnectionwiththe
two restraints. Inresponse, the appellants argued that they coul d
not be heldliablesinply for carrying out the restraints, and t hat
t he judge shoul d charge the jury that it could not findthemliable
for using excessive force torestrain Davis unl ess their conduct
“shocks t he consci ence.” The judge agreedwith the first point but
not with the second, instructing the jury as follows:

M. Davis charges that the two so-call ed “t ake-

downs” of hi mon August 12, 1993 VI OLATED HI S

CONSTI TUTIONAL RIGHT TO BE FREE FROM

UNREASONABLE BODI LY RESTRAI NT. I n determ ning

whet her there was any such unreasonable

restraint, you should consider all the

ci rcunst ances exi sting at the ti me and deci de as

t o each def endant separately whether inlight of

t hose ci rcunstances it was appropriate for that

def endant to use the force that was used.

After a post-charge conference, i nwhich both sides sought
clarification of this charge and the appel |l ants objectedto thelack
of a “shocks the conscience” instruction, the judge told the jury:

The G oup Two Def endants [i.e., the appel | ant s]

are accused of havi ng used excessive forcein
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connectionwththe two take-downs. | want you

t o under stand t hat t hey cannot be — none of t hem

can be heldliablesinply for taking M. Davi s

into. . . the quiet room or sinply for .

putting hi minto a four-point restraint al one.

They can be —inorder tofind themliablein

connection w th the put-downs or the four-point

restraint, younust findthat excessive force

was used.

The appel | ants renewt heir argunent that the judge erred by
omtting a“shocks the consci ence” instruction. This argunent has
slightly nmore force here than in the context of the failure to
intervene claim When Davis kickedintheair inthe quiet roomor
ki cked Renni e as he entered t he hal | way, t he appel | ants were faced
wi t h a physi cal outburst requiring animedi ate response. However,
without mnimzingthedifficulties posed by Davis's conduct, Davis's
ki cks were far renoved fromthe hi gh-speed chase or prison riot
central to the “shocks the conscience” analysisinlLew s, both of
whi ch i nvol ve extremnme conduct posing significant threat tothe safety
of i nnocent bystanders as well as to the safety of the officer or
guard. Sadly, it is not unusual for aseriouslyill nental patient
to act out physically inthe controlled and confined setting of a
hospital. Davis's kicks fall withinthe normof what nental health
wor kers are expected to handl e, and were | ess t hreateni ng t han t he
circunstances described inLewis. W agree, therefore, with the

Eighth Circuit that the usual standard for an excessive force claim

brought by aninvoluntarily committed nental patient i s whether the
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force used was “obj ectively reasonabl e” under all the circunstances.

See Andrews, 253 F. 3d at 1061. The circunstances of the hal |l way and

qui et roomrestrai nts do not persuade us to i npose a hi gher standard.

Alternately, the appellants attack the trial court's use of
the word “appropriate” initsinstructions, sayingthat it allowedthe
jury to find liability if the force used was “subjectively
i nappropriate.” W do not agree that the word “appropriate” connotes
subjectivity. Instead, we think that “appropriate under all the
ci rcunstances” approxi mat es “obj ecti vely reasonabl e under all the
circunstances.” When an appell ant asks us to “scrutinizeatrial
j udge's choi ce of words, the central inquiry reduces to whet her,
t aki ng t he charge as a whol e, the instructi ons adequately illum nate
the | aw applicable to the controlling issues inthe case w thout

undul y conplicating matters or msleadingthejury." Hliott v. S.D.

Warren Co., 134 F.3d 1, 6 (1st Cir. 1998) (internal quotation marks
omtted). Athoughwe think the norefamliar “objectively reasonable
under the circunstances” woul d have been t he better word choi ce, the

judge' s instruction passesthat test. Seelnterstate Litho Corp. v.

Brown, 255 F. 3d 19, 29 (1st G r. 2001) (“[T] he wordi ng of instructions
iswithinthetrial judge' s discretion.”). Accordingly, wefindno
error inthe judge' s instructions onthe unreasonabl e bodily restraint

claim



3. Sufficiency of the Evidence
a. Fitzpatrick, Gllis, Hanl on, Tassone, and Wegers
Here, with t he exception of Rennie, the appellants' ¥ attack
onthejury findings hits the mark. CQur cl osereviewof therecord
reveal s nosignificantly probative evidence that any of themused
excessive force to unreasonably restrain Davis. Fitzpatrick, Gllis,
Hanl on, Tassone and W egers were not present during the first
restraint inthe quiet room Hanlon was present, but Davi s did not
testify that he participatedinthe restraint perfornmed by Rennie.
During the second restraint in the hallway, Fitpatrick, Gllis,
Hanl on, and Tassone hel d Davi s down whi | e Bragg punched him but did
not participateinthe blows. Wegers was standing afewfeet awnay.
Davi s did not testify that any of these appel |l ants t hensel ves used
forceonhim Oficer Pleshtestifiedthat until Bragg began to punch
Davis, the MHW' actions in perform ng the second restraint were
appropri ate and professional. Accordingly, thereis insufficient
evi dence to support a findingthat the appel |l ants used excessi ve force
to unreasonably restrain Davis.
As aresult, we nust address whet her the subm ssi on of the
cl ai mof unreasonabl e restrai nt through t he use of excessive forceto

the jury for these appel | ants was harm ess error under the standards

¥ 1n this section, “appellants” does not include Rennie.
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we set inFleet and Kassel .'® Davi s's case agai nst t he appel |l ants

focused on their failure to intervene to prevent Bragg' s use of
excessive force rather than on their own use of excessive force.
| ndeed, no wi t ness, not even Davis, testifiedthat the appellants used
excessive force to unreasonably restrainthe patient. Moreover, when
Davi s' s counsel used the words “they beat hin inclosingargunent to
descri be the appel l ants' conduct, their counsel objected, pronpting
Davi s's counsel to make the argunent that was suggested by the
evi dence: “Ladi es and gent| enen, when seven or ei ght peopl e pi n one
guy to the ground and t he ot her guy beats t he person, thenthey're all
part of it because they all had an opportunity tointercede. . . They
sawt hat beating going down . . . Pinning hi mdown so Phillip Bragg

could do it. Everybody | ooked the other way.”?!’

61 n doing so, we clarify one point. |f there was evidence that
t he appel | ants had pl anned wi t h Bragg t o hol d Davi s down so t hat Br agg
coul d beat him Bragg's use of excessive force woul d obvi ously be
attributabletothe appellants. Al though Davis nay have cont enpl at ed
such atheory, that theory of the case did not gotothe jury. At the
cl ose of evidence, the judge dism ssed Davis's claimthat the
def endants conspiredtointerferewithhiscivil rightsinviolation of
42 U.S.C. 8§ 1985. The judge said: “As | see the facts, there's no

evi dence what soever of an express agreenent . . . and | see no basis
for inplying an agreenent on the part of what | call the fell owworker
def endants.” The judge al so dism ssed the § 1985 clai mon | egal

grounds, citing Aulson v. Blanchard, 83 F.3d 1 (1st Cir. 1996).

7 The judge overrul ed t he appel | ants' obj ection. The col | oquy was
as follows:

APPELLANTS COUNSEL: Your Honor, | have to obj ect
to 'they beat him"' | nean, that's just way
beyond the scope of any evidence here, your
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It is not surprisingthat Davis presented no proof that
t hese five appel | ant s used excessi ve force, because that was not his
t heory of the unreasonable restraint claim At the post-charge
conference, Davis's counsel saidto the judge: “Your Honor, | just
think, toclarify, if Il could. . . interns of the placenent inthe
four-point restraint, . . . | don't believe that you woul d have to
showthat there was excessive forcerelativetothat placenent.” The
j udge di sagreed wi th Davi s on thi s poi nt when he charged the jury that
it couldonly findthe appellants |iable for unreasonably restraini ng
Davi s through their own use of excessive force.

By contrast, as we have expl ai ned, therewas substanti al
evi dence that the appellants failed tointervene when t he punchi ng
occurred. Thus the jury heard two | egal | y adequate i nstructions
relating to the clains agai nst the appellants, one of which was
supported by the evidence and one of which was not. 1In such a
circunmstance, “[i]t cannot just beassuned that the jurynust have
been confused and therefore that the verdict is tainted, unreliable.”

Eastern Trading Go. v. Refco, Inc., 229 F. 3d 617, 622 (7th G r. 2000);

see al so Burhnmaster v. Overnite Transp. Go., 61 F. 3d 461, 463-64 (6th

Cir. 1995) (whenajuryinstructionaccurately statesthelawbut is

Honor. This is really way crossing the |ine.

THE COURT: It is [a] question for the jury to
deci de. But they may feel there's exaggeration
here; and if that's disturbance, | don't know.
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not supported by the facts, “[t]hejury will conclude for itself that
there is insufficient evidence to support an application of the
instruction, and thus reject it as nere surplusage.”) (internal
quotation marks om tted).

Here, aclarifyinginstructionthat the judge gave the jury
during md-deliberation further assuages any concern that the jury may
have found t he appel | ants |i abl e for an unreasonabl e restrai nt theory
unsupported by the evidence. Inresponsetothe jury's request for
clarificationonthe first verdi ct questi on, whi ch asked whet her each
appel | ant deprived Davis of his constitutional rights, the judge
responded by repeatingonly thefailuretointerveneinstructions,
sayi ng:

The first chargewithregard to The G oup Two

Def endants [i.e., the appellants] is what |

described as failing tointervene to protect

him that is, M. Davis, from M. Bragg's

assault. . . . So, theway for youto proceedis

to answer — is to |l ook at this sheet and see

whet her you find that any defendant, for

exanple, is liable for failing to intervene.

G ven the | ack of proof or argunent at trial relatingto
t he cl ai mt hat t he appel | ants unreasonabl y restrai ned Davi s by usi ng
excessive force, and the judge's clarifyinginstruction, we may be

“reasonably certainthat the jury was not significantly influenced by

i ssues erroneously submttedtoit.” E 1. DuPont, 620 F. 2d at 1258

n. 8. Accordingly, we findthat the erroneous subm ssiontothe jury

of the cl ai mof unreasonabl e restrai nt through the use of excessive
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force was harnl ess.

b. Rennie

I n contrast tothe case agai nst the ot her appel | ants, Davis
present ed substanti al evi dence t hat Renni e used excessi ve force during
t he physical restraint inthe quiet room As we have said, Davis
testifiedthat he started doing karate kicksintothe air i nresponse
to Rennie's and Bragg' s taunts, and t hat Renni e t hen choked hi mand
threwhimto the mat. Davi s said: “That was an assault . . . \Wat
Paul Renni e had done, grabbi ng soneone by t he neck and t hrowi ng t hem
downis not arestraint.” Plesh corroborated nuch of Davis's account
of the events leadinguptothe restraint, though he did not w tness
the take-down itself.

Al t hough t he prison setting obviously differs fromthe
nment al hospital setting, the factors identified by the Suprene Court

in Hudson v. McMllian, 503 U. S. 1(1992), a case involving an Ei ghth

Amendnent excessi ve force cl ai mbrought by a prisoner, are useful in
eval uati ng whet her thi s evi dence was sufficient to support ajury
findi ng that Renni e used excessi ve force to unreasonably restrain
Davis. The Court saidthat it may “be proper to eval uate t he need for
application of force, the rel ationship between that need and t he
amount of force used, the threat reasonably perceived by the
responsi bl e officials, and any efforts nade to tenper the severity of

aforceful response.” 1d. at 7 (internal quotation marks omtted).
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W appliedasimlar test toa Fourth Arendnent excessive force claim

brought by an arrestee. See United States v. MQueeney, 674 F. 2d 109,
113 (1st Cir. 1982) (“a police officer may use only such forceasis
reasonably necessary to effect an arrest or to defend hinself or
others frombodily harni).

When Renni e took Davis to the mattress, the patient was by
hi msel f inanenpty room It isdifficult tosee howRennie could
have reasonably perceived a threat to hinmself or the other MH\
standi ng by, all of whomcoul d have noved out of the way or cl osed t he
door when Davi s began kar at e ki cking. Yet Rennie didnot try to avert
t he need for force by taking such neasures. Viewedinthe light nost
favorabl e to the verdict, the evidence showed t hat Renni e provoked
Davi s by taunting him and then, after the pati ent reacted, choked him
and threw himto the mat.

Citing Dean v. City of Worcester, 924 F. 2d 364 (1st Cir.

1991), Renni e argues t hat Davi s cannot prove an unreasonabl e restrai nt
cl ai mbased on t he use of excessive force inthe quiet roomtake-down
because he suffered no injuries fromit. |In Dean, we found an
arrestee's mnor physical injuriesinsufficient tosupport afinding
that the arresting of fi cer used excessive force. 1d. at 368 (citing
Graham 490 U. S. at 397). Qur concl usion i nDean does not inply that
a nental patient nmust sustain physical injuriesto prevail onaclaim

t hat he was t he vi cti mof unreasonabl e restrai nt through t he use of
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excessive force. Davis'streating psychiatrist testified, andthe
jury nmust have found, that Davis suffered PTSD as a result of the
restraints at issueinthis case. It would be artificial, if not
i mpossi ble, to attenpt to separate out the psychol ogi cal harmsuffered
as aresult of onerestraint as opposedto the other. The jury thus
coul d have attri buted sone of Davis's nmental injury to Rennie's use
of excessive force to unreasonably restrain Davis duringthe qui et
room restraint.

We recogni ze the difficulties faced by staff who nust deal

with possibly violent nental patients. Inthis context, asin an
arrest, “not every push or shove, even if it may |ater seem
unnecessary i nthe peace of ajudge's chanbers, . . . anpbunts to a”

fourteent h anendnent viol ation. Dean, 924 F. 2d at 368 (citati on and
internal quotation marks omtted). Onthe other hand, the state's duty
to protect those it confines because of mental illness requires that
force be used as sparingly as possible. Inlight of the circunstances
here, particularly Rennie's rolein provoking Davis, we cannot say
that the jury erredinfindingthat thelevel of force Renni e used was
unreasonabl e. Accordingly, we affirmthe verdi ct agai nst Renni e
pursuant to 8§ 1983.

C. The Massachusetts Civil Rights Act Claim

The jury found that the appellants violated Davis's

Massachusetts civil rights as well as his Fourteenth Arendnent rights.
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To prevai | under the Massachusetts Gvil R ghts Act (MCRA), Mass. Gen.
Laws ch. 12, § 11(1), plaintiffs nust prove that "(1) their exercise
or enjoynent of rights secured by the Constitution or | aws of either
the United States or of the Commopnweal th, (2) have beeninterfered
with, or attenpted to be interfered with, and (3) that the
interference or attenptedinterference was by "threats, intimdation,

or coercion.'" Swanset Dev. Corp. v. Gty of Taunton, 668 N. E. 2d 333,

337 (Mass. 1996) (internal quotation marks omtted).

Since we have already affirmed the jury's findings of a
constitutional violation, only thethird prong of the state | awt est
is at i ssue. The Massachusetts Suprene Judi ci al Court has defined the
key terns in MCRA as foll ows:

"Threat' in this context involves the

intentional exertion of pressure to make anot her

fearful or apprehensive of injury or harm . .

. "Intimdation" involves puttinginfear for

t he pur pose of conpel | ing or deterring conduct.
coercion. . . [is] "the applicationto

anot her of such force, either physical or noral

as to constrain himto do against his wll

sonet hi ng he woul d not otherw se have done.'’

Pl anned Par ent hood League of Mass.. Inc. v. Bl ake, 631 N E. 2d 985, 990

(Mass. 1994) (quoting Webster's NewlInt'l Dictionary 519 (2d ed.
1959)). The SJChas affirmed findings of MCRAviolationsinavariety

of contexts. See Redgrave v. Boston Synphony Orchestra, 502 N E. 2d

1375 (Mass. 1987) (threats, intimdation and coercion found where

third party's threat of disruption notivated defendant to cancel

- 50 -



performance contract); Batchelder v. Allied Stores Corp., 473 N.E. 2d

1128 (Mass. 1985) (intimdation or coercionfoundfor inpliedthreat

of arrest or renoval by security guard); Bell v. Mazza, 474 N. E. 2d

1111 (Mass. 1985) (threats, intimdation, or coercion found where
honmeowners threatened to keep plaintiffs fromconstructing atennis
court).

The appell ants argue that there is insufficient evidence to
support afinding that they intimdated or coerced Davis i nconnection
withthefailuretointervene clai mbecause that cl ai mi nvol ved an
om ssion rather than an act. This characterization of the conduct of
t he MHWappel  ants i s unconvi ncing. Fitzpatrick, GIllis, Hanl on,
Renni e, and Tassone hel ped to restrai n Davi s whi | e he was bei ng beat en
by Bragg rather thaninterveningto help him?'® The SJChas sai d t hat
t he Act "i nposes no express or inpliedrequirenent that [the] act or
specifically intend to deprive a person of a secured right."
Redgrave, 502 N. E. 2d at 1378 (enphasi s added). Instead, a def endant
may be held |iable for interferingwthaplaintiff's rights "by
threats, intimdationor coercion"” if the defendant acqui esced to

pressure fromathird-party who intended a rights violation. [d.

18 W recogni ze that absent Bragg's punching, the appellants
participationintherestraint woul d not have vi ol ated Davis's rights
under MCRA. See Longval v. Conmmir of Correction, 535 N. E. 2d 588, 593
(Mass. 1989) ("no coercion, within the nmeaning of the State Ci vill
Ri ghts Act, sinply fromthe use of force by prisonofficials"). That,
of course, is not the case before us.
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(enphasi s added). Here, the MHW' acts of conti nuing to hol d Davi s
down was a formof acqui escence to Bragg, who clearly intended to
violate Davis's rights. Thus in MCRA' s ternms, the “interfer[ence]
wi th* Davis's enjoynent of his Fourteenth Arendnent rights was Bragg' s
beati ng, and the “coerci on” was t he appel | ants' physi cal restraint of
Davi s whi |l e t he beati ng took place. Gventhese facts, ajury could
reasonabl y have found t hat t he appel | ants' acts constituted coercion
wi t hin t he neani ng of MCRA. As for the unreasonabl e restraint claim
agai nst Rennie, thejury could have found t hat his use of excessive
force to unreasonably restrai n Davis during the take-down in the quiet
roomwas itself intimdating and coercive.

Different facts support the jury's findingthat Wegers
viol ated Davis'srights "by threats, intim dation, or coercion."
According to Pl esh, Wegers got down next to Davis after the hal |l way
restraint and said: "This is what you get when you act -- this is what
you get when you act likethis."™ Wegers argues that since Pl esh
testifiedthat she nade this statenent after the restraint concl uded,
it couldnot constitute athreat made in connectionw th her failure
tointerveneto prevent the use of excessiveforce. Wereject this
attenmpt tolimt therelevant tine frame. Because Wegers spoketo
Davi s i nmedi ately after the beating, her words i npliedthat Davis
woul d be subject to nore of the sanme treatnment if he did not

cooperate. The jury could have found that W egers's comment was a
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t hreat made in connection with her failure to intervene on her
patient's behalf. Accordingly, we affirmthe findings of liability
agai nst the appellants under the Massachusetts Civil Rights Act.

D. Qualified | munity

Intheir answers to Davis's conpl aint and their notions for
judgnment as a matter of | aw, the appellants, with the excepti on of
W egers, 9 argued that they were entitled to qualified immunity.
Following trial, thedistrict court rejectedthe appellants' qualified
i munity defense.

On appeal , Wegers argues that sheisentitledtoqualified
i mmuni ty because no court has hel d "t hat a nurse who observed t he use
of excessive force on an involuntary patient inthe presence of a
police officer had aduty tointervene." Fitzpatrick, Gllis, Hanl on,
Renni e, and Tassone argue t hat t hey are shi el ded because no court has
i nposed a constitutional duty on nental health workers "tointervene
to prevent acrimnal assault by a co-worker upon a patient.” Rennie
al so argues that “no obj ectively reasonabl e MHWconfronted with t he
same ci rcunst ances as Renni e woul d knowthat the force he used to
restrain Davis in the Quiet Roomwoul d sonehow violate a clearly

est abl i shed constitutional right.” The district court found that

19 The district court excused Wegers's failure to plead a
qualified immunity defense "in light of the Court's repeated
declarations to all counsel that qualifiedinmmunity woul d be addressed
on Rul e 50(b) notions."” Wthout decidingthe question, we assune t hat
W egers may assert the defense on appeal.
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because Gaudr eault had been deci ded i n 1990 and Youngber g v. Roneo had

been deci ded in 1982, the |l awgoverni ng t he appell ants' dutiesto
Davis was "cl early established" when the restraints took pl ace.
Adistrict court's denial of qualifiedinmnityis alegal

question that we revi ewde novo. See |l acobucci v. Boulter, 193 F. 3d

14, 22 (1st Cir. 1999). When a court grants or denies qualified
imunity beforetrial, we "align[] the evidence nost favorably to the
non- novant and draw{] all reasonabl e inferences inhis favor." 1d.
When we review a post-trial qualified immunity ruling, evidence
pertainingto factual findings "nust be construedinthelight nost
hospitable to the party that prevailed at trial." Id. at 23.

Qualifiedimmunity protects state actors "fromliability
for civil damages i nsof ar as their conduct does not violate clearly
establ i shed statutory or constitutional rights of which areasonabl e

person woul d have known." Harlow v. Fitzgerald, 457 U.S. 800, 818

(1982). Indiscussingthe "l evel of generality at whichthe rel evant
‘legal rule' is to be identified," the Supreme Court has said:

[ TIhe right the official is alleged to have
vi ol at ed nust have been 'clearly established in
a nore particul ari zed, and hence nore rel evant,
sense: The contours of the right nust be
sufficiently clear that a reasonabl e of fici al
woul d under st and t hat what he i s doi ng vi ol ates
theright. Thisis not tosay that an offici al
actionis protected by qualifiedinmmunity unless
t he very action in question has previously been
held unlawful . . . but it istosaythat inthe
i ght of pre-existing!|awthe unl awf ul ness nust
be apparent.
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Anderson v. Crei ghton, 483 U.S. 635, 639-40 (1987). Thus "[t]he

rel evant, dispositive inquiry in determ ning whether aright is
clearly established is whether it woul d be clear to a reasonabl e
of ficer that his conduct was unl awful in the situation he confronted."
Saucier v. Katz, = US _ , 121 S. C. 2151, 2156 (2001).

There i s no doubt that Gaudreault and O Neill clearly

established that a police officer has a duty to act when he sees
anot her of fi cer usi ng excessi ve force agai nst an arrestee or pretri al
detaineeif the officer couldrealistically prevent that force and had

sufficient timetodo so. See al so Bruner v. Dunaway, 684 F. 2d 422,

426 (6th Cir. 1982) (per curiam (“alawenforcenent officer can be
i abl e under § 1983 when by his inaction he fails to performa
statutorily inposed duty toenforcethelaws equally andfairly . .
. Acts of om ssion are actionableinthis context tothe sane extent

as are acts of commi ssion”); Putnamv. Gerloff, 639 F. 2d 415 (8th Gr.

1981) (subordinate officer may be liablefor failingtointerveneto
prevent superior officer's use of excessiveforce). The questionis
whet her it woul d be cl ear to a reasonabl e supervi si ng nurse or nent al
heal t h wor ker who saw anot her MHWuse excessi ve force against a
patient that he or she had a |legal duty to intervene.

A police officer has aduty to intervene in cases in which
afellowofficer uses excessive force because his office carrieswth
it anaffirmative duty to act. See Byrd, 466 F.2d at 11 (“We believe
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it isclear that one whois giventhe badge of authority of a police
of fi cer may not i gnore the duty i nposed by his office and fail to stop
ot her of ficers who sutmmarily punish athird personin his presence.”).
For t he same reason, at | east one court has hel d that a prison guard
must i ntervene when anot her guard uses excessi ve force agai nst a

prisoner. See McHenry v. Chadw ck, 896 F. 2d 184, 189 (6th G r. 1990).

The cases involving police and prison guards clearly
establ i shed at | east the sanme duty for nental hospital staff at a

stateinstitution. See Durham 97 F. 3d at 868 (rejecting qualified

i mmuni ty def ense for hospital security officers and nurse because "t he
precedent hol di ng police officers and correctional officers |liablefor
failuretointervene was sufficient to place [then] on notice"). Wien
an i ndi vi dual "is unabl e by reason of the deprivationof hisliberty
tocare for hinmself, it isonly just that the State berequiredto
care for him" DeShaney, 489 U.S. at 199 (i nternal quotation marks
omtted). As the Suprene Court has said: "[A] general constitutional
rul e already identifiedinthe decisional | awmay apply w th obvi ous
clarity tothe specific conduct in question, even though the very
actioninquestion has not previously been held unlawful." United

States v. Lanier, 520 U S. 259, 271 (1997) (internal quotation marks

onmi tted).

As staff nmenbers at a state nental hospital, Nurse Wegers
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and the MHW had a duty to care for Davis, aninvoluntarily commtted
patient, conparabletothat of the duty of the police officerstothe
pretrial detainee inGudreault. Bragg was Nurse Wegers's supervi see
when he assaul ted Davi s, and he was acti ng under col or of state | aw.
Nurse W egers's argunent that she had no duty to i nt ervene because
Pl esh, a security officer, was also present draws too fine a
di stinction between the facts here and exi sting caselaw. See Lanier,
520 U. S. at 271. As we have said, Nurse Wegers could havetriedto
stop Bragg by cal ling out rather than physically intervening. As
Bragg' s supervi sor, she had the responsibility todoso, andit is
reasonabl e to expect her to have known that.

Fitzpatrick, Gllis, Hanlon, Rennie, and Tassone al so
r easonabl y may be expected t o have known t hat the princi pl es governi ng

failuretointervene clains laidout inGaudreault appliedinthese

ci rcunstances to themas Bragg' s co-workers.? | ndeed, a findingthat
any of the appell ants were shiel ded by qualifiedinmunity where a

police officer or prison guard woul d not have been woul d pl ace Davi s

20 W& al so reject the MHWappel |l ants' attenpt to rely on our
statenment inRoy v. Inhabitants of the City of Lew ston, 42 F. 3d 691
(1st Gr. 1994), that "the Suprene Court intends to surround t he police
who nake t hese on-t he-spot choices in dangerous situations with a
fairly wi de zone of protectionin close cases.” |d. at 695. Davis's
behavior inthis caseis easily distinguishable fromthat of Roy, who
resisted arrest by advancing on police officers with knives while
drunk. Seeid. at 694. The qualifiedinmmunity to whichthe officers
in Roy were entitled because of the danger t hey confronted does not
apply here.
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at a di sadvantage vis a vis pretrial detainees and prisoners in
asserting his constitutional rights as anental patient. As we have
di scussed, sucharesult is at odds with the Suprene Court's stat enent
that involuntarily commtted patients are entitled to greater
protection than those "whose condi ti ons of confi nenent are desi gned
to punish.” Youngberg, 457 U S. at 321-22.

We eval uate Renni e's qualifiedimunity defense for his use
of force in the quiet roomtake-down in |ight of Youngberg and

McQueeney. Youngberg established that theright toliberty from

bodily restraint “survive[s] involuntary comrtnent.” 457 U. S. at
316. I nMQueeney, we held that “a police officer may use only such
force as i s reasonably necessary to effect an arrest or to defend
hi msel f or others frombodily harm”™ 674 F.2d at 113. Inlight of
t hi s concl usi on and Youngberg' s statenent that i nvoluntarily conmtted
mental patients nerit at | east the sane protection as prisoners and
arrestees, we reject Rennie's defense of qualified inmunity.

E. Punitive Damages

As we have noted, the jury awarded punitive damages of
$500, 000 each agai nst Bragg and W egers, $250, 000 agai nst Renni e, and
$100, 000 each agai nst Fitzpatrick, GIllis, and Hanlon. Wth the
excepti on of Bragg, who di d not contest the danages award, the tri al
judge rem tted these awards by half. On appeal, the appellants

chal | enge t he puni ti ve damages awards on t he ground that thereis no
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evidence in the record to suggest that any of the appel | ants "har bored
any ill will towards Davis," the standard used by the court inits
jury instructions.

There was sufficient evidence to support thejury's finding
t hat the appellants acted wth "evil notive" toward Davis._Smthv.
Wade, 461 U. S. 30, 56 (1983); |l acobucci, 193 F.3d at 26. First, the
jury coul d have found t hat Renni e taunted Davis inthe quiet roomto
provoke him and t hen used excessi ve force to unreasonably restrain
Davis in the quiet roomin response to the behavi or he provoked.
These facts justify the jury's decisionto award greater damages
agai nst hi mt han agai nst the other MHWs. The jury al so coul d have
found that Fitzpatrick, Gllis, Hanl on, and Renni e hel d Davis to t he
ground knowi ng t hat Bragg was punchi ng him and t hat Wegers stood a
few feet away, saw the punching, and did nothing to protect her
patient, even after Pl esh turnedto her as the supervising nurse and
said"Didyouseethat?" Inaddition, thejury could have found t hat
W egers told Davis inthe nonents after the incident: "This is what
you get."

Furthernore, a punitive damages award rmay be "justified not
only by def endants' actions on[the date in question] but al so by

t hei r subsequent behavior."” Hall v. Cchs, 817 F. 2d 920, 927 (1st Gr.

1987). Herethe jury coul d have found that Wegers triedto cover up

t he assault by witing "Unknown when or howi njury sustai ned" and
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"Unknown to writer precipitants to occurrence" in her report of the
incident. Simlarly, thejury couldhave found that Fitpatrick and
Gllisweretryingto cover up their own wongdoi ng when they fil ed
a groundl ess conpl ai nt agai nst Pl esh for allegedly twi sting Davis's
handcuf fs. Finally, the jury could have found that W egers,
Fitzpatrick, Gllis, Hanlon, and Rennie |lied when they testifiedthat
t hey di d not see Bragg punch Davi s, unli ke Tassone, who adm tted t hat
he saw t he punchi ng take pl ace and was spared by the jury froman
award of punitive danmages. Conparing the testinony of these
appellants with the testinony of Davis, Plesh, and Tassone, "a
factfinder mght infer that the stark clash coul d not have resulted

frominnocent m srecollection and that its intentional quality

intensified any need the jury may have found for puni shnment and
deterrence.” |d. at 928.

Rel yi ng on Kol stad v. Am Dental Ass'n, 527 U. S. 526, 535

(1999), the appel |l ants al so argue that the evi dence does not support
a finding that they "acted wi th any consci ous perceived ri sk that they
woul d violate M. Davis's constitutional rights."” InKolstad, the
Suprene Court held that "[t] he special show ng needed to tri gger
eligibility for punitive damages . . . "evil notive' or 'reckl ess or
callousindifference' . . . pertainstothe defendant's 'know edge
that [he] may be acting in violation of federal |aw, not [his]

awar eness that [he] is engagingindiscrimnation.'" |acobucci, 193
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F.3d at 26 (internal citation omtted) (quotingKol stad, 527 U. S. at
535). Not surprisingly, sinceKolstad was decided after thetrial in
this case, thetrial judge did not give aninstructiontyingthe evil
notive or indifferent state of mndfindingtoaviolationof Davis's
civil rights, and the appel | ants di d not obj ect tothe om ssion. W
reviewfor plainerror and findthat thisis not “the exceptional case
where the error has seriously affected the fairness, integrity, or
public reputation of judicial proceedings.” Toscano, 934 F. 2d at 385
(citation andinternal quotation marks omtted). W note that our
concl usion “is consistent with post-Kol stad opi nions from ot her
courts, none of which have required a newtrial under its standards

after ajury consideredtheissue pre-Kolstad.” Rubinstein v. Adm ns.

of the Tul ane Educ. Fund, 218 F.3d 392, 406 n.7 (5th Cir. 2000)

(collecting cases) (internal quotation marks omtted).
Pur suant to other recent authority fromthe Suprenme Court,
we revi ew de novo whet her the proportionality between punitive danages

and conpensat ory damages i s constitutional. Gooper Indus., Inc., v.

Leat herman Tool Group, Inc., _ US _ , 121 S. C. 1678, 1685-86

(2001). In assessingthe reasonabl eness of a punitive damages awar d,
we consi der "(1) the degree of reprehensibility of a defendant's
conduct; (2) theratio between punitive and actual and potenti al
damages; and (3) a conpari son of the punitive danmages fi gure and ot her

civil and crimnal penalties inposedfor conparabl e conduct.” Romano
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v. UHaul Int'l, 233 F.3d 655, 672-73 (1st Gir. 2000) (citi ngBMNof

North Am ., Inc. v. Gore, 517 U S. 559, 574 (1996)); see al so Zi mer man

v. Direct Fed. Gedit Union,  F.3d __,  (1st Cir. 2001) [ No. O1-

1007, slip op. at 23].

Here, each of theBMNcriteriais easily satisfied. First,
the "l evel of reprehensibility of appellants' all eged m sconduct is
' per haps the nost inportant indicium'" Romano, 233 F. 3d at 673
(quoting BMN 517 U. S. at 575). For the reasons we have di scussed, t he
m sconduct of each of the appell ants was reprehensi bl e enough to
justify the award agai nst himor her.

Second, the punitive danages award was reasonable in
conparisonto the conpensatory danmages award. After remttitur,
Fitpatrick, Gllis, and Hanlon wi || pay $50, 000 each in punitive
damages, Rennie will pay $125, 000, and Wegers wi || pay $250, 000,
conpar ed to $100, 000 i n conpensat ory damages. Even if we include the
$500, 000 awar d agai nst Bragg and consi der the total punitive danages
award of $1.025 millioninthe aggregate, theratio between Davis's
punitive and conpensat ory damages i s about 10to 1. |nRomano, we
upheld a19to 1l ratio between punitive and conpensat ory damages,
noti ng t hat t he Suprene Court has "di sm ssed any si npl e, mat henati cal
formulainfavor of general inquiryintoreasonabl eness.” 233 F. 3d
at 673. Here, the evidence supports a finding of significant actual

and potential harm Accordingto Dr. Zeidman, the psychol ogi cal harm
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Davi s has suffered fromthe incident has seriously affected his
quality of Iife, causing arange of PTSD synpt ons, denonstratingthe
reasonabl e rel ati onshi p between the i njury and t he anount of the
awar d.

Finally, we consider the thirdBMWfactor requiringusto
assess the punitive damages award “in |light of the conplex of
statutory schenes devel oped to respond to t he sanme sort of underl ying

conduct.” Zinmmerman, slipop. at 26. 1 n naking this assessnent, the
correct conparisonisto other statutes and regul ati ons proscri bing
t he sane conduct and then to deci ded cases. |d. at 27. “NMoreover,
areview ng court shoul d search for conpari sons solely to determ ne
whet her a particul ar defendant was given fair notice as to its
potential liability for particular m sconduct, not to determ ne an
accept abl e range i nt o whi ch an award m ght fall.” 1d. Since § 1983
does not addr ess damage anounts, we consi der whet her t he awar ds we

have al l owed to stand i n ot her 8 1983 cases gi ve fair notice of the

award here, and find that they do. See Nydamv. Lennerton, 948 F. 2d

808, 811 (1st Cir. 1991) (affirm ng tw awards of $100, 000 each in

puni ti ve damages for excessive force clain); Qutierrez-Rodri guez v.

Soto, 882 F. 2d 553, 580-81 (1st Cir. 1989) (affirm ng total award of
$600, 000 i n puni tive damages for police shooting); Hall, 817 F. 2d at
927 (affirmng total award of $200,000 in punitive damages for

battery, false arrest, and inprisonnment clains).
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[,
For the foregoi ng reasons, we affirmthe judgnent agai nst

all of the appellants.

Affirned.



