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August 28, 2000

LI PEZ, Circuit_ Judge. Beneath the surface of this

seemingly sinple case, there are issues of considerable
conplexity and inport. Strikingly, they were largely m ssed by
the parties.

l.

The plaintiffs, Donal d Parker, his wife, their conjugal
partnership, and their two daughters (collectively, the
"Parkers"), brought suit inthe United States District Court for
the District of Puerto Rico, seeking conpensatory damages under
the Americans with Disabilities Act of 1990 ("ADA"), 42 U S.C.
8 12101 et seq., and Article 1802 of the Puerto Rico Civil Code,
31 L.P.R A 8 5141, for injuries suffered by Parker when his
wheel chair overturned during a visit to the University of Puerto
Ri co's Botanical Gardens. After the Parkers concluded their
case-in-chief during a jury trial, the magi strate judge granted
judgnent as a matter of law in favor of the University and the
ot her naned defendants, concluding that the Parkers had failed
to present sufficient evidence to establish that Parker had been
di scrim nated agai nst by reason of his disability.

Qur review of the district court's ruling requires us

to examine in sonme detail the requirenments i nposed by the ADA on
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public entities. Finding the evidence sufficient to make out a
prima facie case under the ADA, we vacate the judgnment agai nst
the Parkers and remand to the district court for further
proceedi ngs. To avoid any msunderstandings about the
significance of our decision, we also note briefly at the
conclusion of the decision two | egal issues never addressed by
the parties: (1) whether Title Il of the ADA permts plaintiffs
to recover conpensatory damages for a personal injury that
results from a structural defect in a public facility which
prevented the access of a disabled person to the services,
prograns, or activities of a public entity; and (2) the
possibility of an El eventh Amendnent sovereign i nmunity defense
for the University.
1.

We present the evidence in the |ight nost favorable to

the Parkers, the party opposing judgnment as a matter of |aw.

See Lynch v. City of Boston, 180 F.3d 1, 9 (1st Cir. 1999).

The Bot ani cal Gardens of the University of Puerto Rico conprise
300 acres of flora that serve as a |aboratory for study,
research, and conservation, and are also open to the genera
public for recreational use. The Grl Scouts of America hosted
an awards ceremony at the Mnet Garden, a site within the

Bot ani cal Gardens that recreates the original Mnet Garden in
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G verny, France. Parker and his wife, Maria Jesusa Vazquez,
decided to attend the cerenony because they and their two
daughters were active in the Grl Scouts. A prior stroke having
left Parker w thout the use of his legs, he planned to nove
about the park using his notorized wheel chair.

Upon arrival at the park's front gate, park officials
told Parker and Vazquez that there was handicap parking
avai |l abl e. The park officials instructed those planning to
attend the Grl Scout cerenony to proceed to the Monet Garden
Par ker and Vazquez then drove to the parking | ot adjacent to the
park's entrance. Finding that lot full, they proceeded to
anot her parking area closer to their final destination in the
par k. Vazquez asked park security guards to help unload her
husband's wheelchair from the van, and the guards obliged.
Real i zing that Parker and Vazquez were headed to the Monet
Garden, one of the guards indicated that there was a pathway
"over there."

Parker took that path and descended toward the Monet
Garden, Vazquez wal ki ng several steps in front to guide him as
was her custom Parker noticed that the path had | oose gravel
on it and was not designed to be a handi capped ranp. As Parker
neared the bottom of the path, his wheelchair flipped and he

| anded on his right side. Although Parker could not say what
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caused his fall, and the Parkers presented no eyew tness account
of the fall, Véazquez testified that she inmmediately turned
around and noticed that there was a two-inch dropoff to the
ground at the end of the paved path at the place where her
husband had fallen and that, in her opinion, this two-inch
dropoff caused the fall. After getting back into his
wheel chair, Parker stayed to attend the awards cerenony, and
then left the Monet Garden by a different path.

Par ker subsequently went to the hospital where it was
determ ned that he had broken his clavicle as a result of the
acci dent. Prior to the accident, Parker had |abored for two
years in physical therapy to regain the use of his right arm
after his debilitating stroke. Through his effort, he had
recovered to the point where he was able to dress hinself and to
use the bathroomw thout his wife's assistance. The accident at
the Monet Garden destroyed all the progress Parker had made
since his stroke, rendering his right arm once agai n usel ess.

The Parkers filed suit against the University and the
ot her named defendants primarily seeking conpensatory damages
for injuries suffered as a result of Parker's fall. I n
particular, the conplaint asserted that the University's
"failure to remedy its violations of the ADA, inter alia, the

| ack of signage, the failure to nake all ranmps flush to the
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ground, and the [park guard's] instructions to wuse the
nonconpl i ant ranmp, provide the Parkers with a cause of action
for all remedies available in law and equity."” At trial, five
wi tnesses testified for the Parkers: Donald Parker, Maria
Vazquez, their two daughters, and Julie Escudero, a friend of
t he Parkers who attended the G rl Scout event with her disabled
son. Of these witnesses, only Parker, Vazquez, and Escudero
were present at the park on the day of the accident. Escudero
testified that she and her son, who was disabled and used a
wheel chair, had reached the Monet Garden using a different route
than the one traveled by M. Parker. After the Parkers
concluded their case-in-chief, the district court granted
judgnment as a matter of law in favor of the defendants. This
appeal followed.
Il
A. Title Il of the ADA

Congress enacted the ADA "to provide a clear and

conprehensive nati onal mandate for the elimnation of
di scrim nation against individuals with disabilities." 42
UsSC 8§ 12101(b)(1). Title 1 of the ADA prohibits
di scrimnation in enploynent. See id. § 12112. Title |11

prohi bits discrimnation in access to public accommodati ons |ike

hotels, restaurants, and theaters. See id. 88 12182, 12184.
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Title I'l, the provision at issue here, prohibits discrimnation
agai nst persons with disabilities by "public entities,"! and is
nodel ed on 8§ 504 of the Rehabilitation Act, Pub. L. No. 93-112,
87 Stat. 355 (1973) (codified as anended in scattered sections
of 29 U.S.C.).?2 In applying Title 11, therefore, we rely

i nt erchangeably on deci sional | aw applying 8 504. See Theri ault

v. Flynn, 162 F.3d 46, 48 n.3 (1st Cir. 1998); Gornman v. Bartch,
152 F.3d 907, 912 (8th Cir. 1998).

Title 11 incorporates by reference the enforcenent
schenme found in 8 505 of the Rehabilitation Act. See 42 U.S.C.
§ 12133. Section 505, in turn, authorizes "any person aggrieved
by any act or failure to act"™ to obtain the "renedies,
procedures, and rights set forth intitle VI of the Civil Rights
Act of 1964 [42 U S.C. 8§ 2000d et seq. (prohibiting
di scrim nation on the basis of race, color, or national origin

in any program receiving Federal financial assistance)]” 29

! A "public entity" includes "any departnment, agency,
speci al purpose district, or other instrunmentality of a State or
States or |ocal government." 42 US.C. § 12131(1)(B). The
Uni versity of Puerto Rico does not contest that it is a "public
entity."

2 Title Il essentially extends the reach of 8§ 504 to
state and local governnental entities that do not receive
federal financial assistance. See 29 U S.C. § 794(a) (limting
scope of the Rehabilitation Act to entities receiving Federa
funds).
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US.C 8§ 794a(a)(2).® Although Title VI does not expressly
aut horize a private cause of action, the Supreme Court has found
an inplied private cause of action under that statute. See

generally Guardians Ass'n v. Civil Serv. Commn, 463 U.S. 582

(1983).
B. Requisites of a Title Il Claim
Qur task in construing Title Il's applicability in the
case at hand is a difficult one. Although Title Il of the ADA

took effect on January 26, 1992,4 there is sparse caselaw

interpreting its scope and limts. See Accessibility Under the

Americans Wth Disabilities Act and Other Laws 118 (Earl B.

Slavitt & Donna J. Pugh eds., ABA 2000) (noting that few cases
have been decided to date under either Title Il or Title Il of
the ADA). Neither party directs us to any case in which Title
Il has supported a claimfor damages resulting from a personal
injury to a di sabl ed person that occurred at a | ocati on operated
by a public entity. Qur research |likew se has produced no case

directly on point.

s Anot her part of 8 505 applies in cases of enploynment
di scrim nation and adopts by reference Title VII of the Civi
Ri ghts Act of 1964. See 29 U . S.C. 8§ 794a(a)(1).

4 Wth certain exceptions, Titles | and Il took effect
on January 26, 1992, and Title Ill took effect on July 26, 1990.
See 5 Cook & Sobieski, Civil Rights Actions f 22A. 02, at 22A- 26,
22A-28 (2000); First Bank Nat. Assoc. v. EDIC, 79 F.3d 362, 371
n.9 (3d Cir. 1996).
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We begi n our analysis with the | anguage of the statute.
Title Il provides, inter alia, that

no qualified individual with a disability

shall, by reason of such disability, be

excluded from participation in or be denied

the benefits of the services, prograns, or

activities of a public entity, or be

subjected to discrimnation by any such

entity.
42 U.S.C. 8§ 12132. Pursuant to the plain | anguage of Title 11
a plaintiff nust establish: (1) that he is a qualified
individual with a disability; (2) that he was either excluded
from participation in or denied the benefits of sonme public
entity's services, programs, or activities or was otherw se
di scrim nated against; and (3) that such exclusion, denial of
benefits, or discrimnation was by reason of the plaintiff's
disability. The University does not dispute that Parker is a
"qualified individual with a disability." See id. 8§ 12131(2)
(defining "qualified individual wth a disability" as an
"individual with a disability who, with or w thout reasonable
nodi fications . . . neets the essential eligibility requirenments
for the receipt of services or the participation in programs or
activities provided by a public entity"). To the extent that
the all eged defect in the path prevented Parker from using his

wheel chair to access the Monet Garden safely, it is self-

evident that it did so "by reason of" his disability.
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That |eaves us to decide whether the Parkers
established a prima facie case that Parker was denied access to
the University's "services, programs, or activities" within the
meani ng of Title Il. Having exam ned the duties inposed by Title
Il on public entities and the evidence presented by the Parkers,
we conclude that they did so.

C. A Public Entity's Duties Under The ADA

The | anguage of Title Il does not elaborate on the
obligation of a public entity to an individual with a disability
in the provision of "services, progranms, or activities." W nust
rely for specifics on the regul ations promul gated under Title
1.5 The core "accessibility" standard set forth in Title Il's
regul ati ons provides:

[NJo qualified individual with a disability

shal |, because a public entity's facilities

are i naccessible to or unusabl e by

individuals with disabilities, be excluded

from participation in, or be denied the

benefits of the services, progranms, or

activities of a public entity, or be

subjected to discrimnation by any public
entity.

5 Because Congress explicitly authorized the Attorney
CGeneral to promul gate regul ati ons under the ADA, see 42 U.S.C.
§ 12134(a), the regulations "must [be given] legislative and
hence control ling wei ght unless they are arbitrary, capricious,
or plainly contrary to the statute,” United States v. Morton,
467 U.S. 822, 834 (1984).
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28 C.F.R 8§ 35.149. A public entity nust make its service
program or activity "when viewed in its entirety,” "readily
accessible to and usable by individuals with disabilities,” id.
8§ 35.150(a), except where conpliance would result in a
"fundanent al alteration™ or an "undue burden," id. 8§
35.150(a)(3) (stating that the public entity has the burden of
provi ng that conpliance would require a "fundanmental alteration”
or "undue burden"). A public entity nust "give priority to
t hose nethods that offer services, progranms, and activities .

in the nost integrated setting appropriate.” Id. 8§
34.150(b)(1). The public entity nust also provide notice to
individuals with disabilities of the "protections against
discrimnation assured them" id. 8§ 35.106, and "dissem nate
sufficient information" to those individuals "to informthem of
the rights and protections afforded by the ADA " 56 Fed. Reg.
35694, 35702 (1991). Al'l together, "the program access
requirenment of title Il should enable individuals wth
disabilities to participate in and benefit from the services,
prograns, or activities of public entities in all but the nost
unusual cases." |d. at 35708.

Addressing specifically access to an "existing

facility,"” the regulations give a high priority to mobility for

persons in wheelchairs. |If "structural changes" are necessary
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to achieve conpliance, the regulations provide that "such
changes shall be made within three years of January 26, 1992,"
28 C.F.R 8 35.150(c), and an entity enploying nmore than 50
persons nust detail its planned structural changes in a
“transition plan,” id. 8 35.150(d)(1). "If a public entity has
responsibility or authority over streets, roads, or wal kways,
its transition plan shall include a schedule for providing curb
ranps or other sloped areas where pedestrian wal ks cross curbs
" 1d. 8 35.150(d)(2).°% Congress enphasized in enacting
the ADA that "[t]he enploynent, transportation, and public
accommodati ons sections of [the ADA] would be neaningless if
peopl e who use wheel chairs were not afforded the opportunity to
travel on and between the streets.” H. Rep. No. 101-485
(1990), pt. 2, at 84.
Unlike Title Ill, however, which requires renoval of
architectural barriers whenever to do so would be "readily
achievable,” 28 CF.R 8 36.304, a public entity "is not

required to make structural changes in existing facilities where

ot her methods are effective in achieving conpliance," id. 8§
6 Titlelll"sregulations sinlarly enphasize "installing
ranps,” and "making curb cuts in sidewal ks and entrances." 28

C.F.R § 36.304.
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35.150(b)(1).7” If one facility is inaccessible, for exanple, a
pubic entity can achi eve conpliance with the ADA by noving its
services, programs, or activities to another facility that is

accessible. See United States Dep't of Justice, The Anericans

with Disabilities Act: Title Il Technical Assistance Manual 10,

19 (1992). Title 11's enphasis on "program accessibility"
rather than "facilities accessibility" was intended to ensure
broad access to public services, while, at the sane tine,
providing public entities with the flexibility to choose how

best to make access avail able. See Accessibility Under the ADA,

at 53-54; 28 C.F.R. Part 35, App. A 8 35.150 (stating that

! By contrast, Title Il1's regulations governing "new
construction and alterations” provide that "[n]ewWy constructed
or altered street |evel pedestrian wal kways mnmust contain curb
ranps or other sloped areas at intersections to streets, roads,
or highways." 28 C.F.R 8§ 35.151(e)(2). In conpleting new
construction or alterations, public entities may conply with one
of two sets of technical accessibility standards: (1) the
Uni form Federal Accessibility Standards (UFAS), promul gat ed
under 8§ 504 of the Rehabilitation Act, or (2) the Anericans with
Disabilities Act Accessibility Guidelines for Buildings and
Facilities (ADAAG), acconpanying Title Il1l1. See Accessibility
Under the ADA, supra, at 87-88. The ADAAG provides, for
exanpl e, that any part of an access route with a slope greater
than 1:20 "shall be considered a ranp,” and such ranmps "shal
have | evel |andings at the bottom and top." See 28 C.F.R pt.
36, App. A, at 4.8. They further state that "Curb ranmps" should
be provided where access routes cross curbs, and "transitions
fromranps to wal ks, gutters, or streets shall be flush and free
fromabrupt changes.” 1d. at 4.7. W focus in this case on the
regul ati ons governing existing structures because the Parkers
presented no evidence that the path at issue was newy
constructed or altered.
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under Title Il, "the concept of programaccess will continue to
apply with respect to facilities now in existence, because the

cost of retrofitting existing facilities is often prohibitive").

Pursuant to these requirenents, the University was
obligated to ensure that each service, program or activity at
the Botanical Gardens "when viewed in its entirety," was
accessible to individuals with disabilities. One purpose of the
Bot ani cal Gardens is to serve as a venue for group events. The
Uni versity holds open the Mnet Garden as a place for group
convocations, like the Grl Scouts awards cerenony that Parker
att ended. The University, therefore, has a duty to make the
Monet Garden "readily accessi ble" to and "usabl e" by individual s
with disabilities. Such access nust be provided in the "nost

i ntegrated setting appropriate,” meaning that the University has
an obligation to ensure that individuals with disabilities--such
as persons using wheelchairs--can travel to and fromthe Monet
Garden using safe wal kways, ranps, and curb cuts. Although the
University is not required to nake every passageway in and out
of the Monet Garden accessible, it nmust provide at |east one
route that a person in a wheelchair can use to reach the Monet

Garden safely, absent a defense that excuses such performnce.

D. The Parkers' Evidence
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Al t hough Par ker coul d not say what caused his fall, and
the Parkers presented no eyew tness account, Vazquez and
Escudero testified that the fall occurred at the spot on the
path where it dropped two inches abruptly to the ground bel ow.
A jury could infer that this dropoff caused M. Parker's
wheel chair to overturn, or forced Parker to alter his course
down the path in such a way that caused his fall. \Weelchairs
do not typically overturn wi thout sone intervening cause.

A jury could also conclude that Parker was using the
path i ntended for wheel chair use. A park guard directed Parker
to use the path at issue, after seeing that Parker would be
traveling by wheelchair. Although there were at | east two ot her
routes to the Monet Garden, there were no signs or other notices
i ndi cating that wheelchair users should take these other paths.
Under these circunmstances, a jury could conclude that the two-
inch dropoff at the end of the paved path denied Parker safe
access to the Monet Garden and caused his fall and injury.

In considering the defenses that the University could
offer in response to this prinma facie case, we first note that
the claimunder Title Il is simlar in many respects to a tort

claim See Pandazides v. Virginia Bd. of Educ., 13 F.3d 823,

829 (4th Cir. 1994) (stating that a private cause of action

under 8 504, "is essentially a formof statutory tort"); Wl sky
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v. Medical College of Hanpton Roads, 1 F.3d 222, 224 (4th Cir.
1993) ("Rehabilitation Act clainms are injuries to individuals
and anal ogous to personal injury clains."); Smth v. Barton, 914
F.2d 1330, 1337 (9th Cir. 1990) (noting that although there were
no di scrimnation actions at common | aw, a discrimnation action
under the Rehabilitation Act "is nmost closely anal ogous to an
18t h-century tort action or an action brought to enforce an
express or inplied enploynment contract"). In nost instances,
the injury alleged pursuant to Title Il of the ADA is excl usion
from participation in, or the denial of the benefits of the
services, prograns, or activities of a public entity, because of
di scrim nation against a person by reason of disability. See,

e.g., Easley v. Snider, 36 F.3d 297 (3d Cir. 1994) (seeking to

enjoin state to include persons with certain types of nental
disabilities in state home care program; Kinney v. Yerusalim
9 F.3d 1067 (3d Cir. 1993) (seeking to enjoin nmunicipality to
install curb cuts as part of street resurfacing plan); Concerned

Parents to Save Dreher Park Ctr. v. City of West Pal m Beach, 846

F. Supp. 986 (S.D. Fla. 1994) (seeking to enjoin nunicipality
from elimnating certain recreational progranms for disabled
persons). Here, however, the injury alleged includes physica

injury as well as the denial of access to a public facility.
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Nevert hel ess, the i nclusion of a physical injury inthe
Title Il claim does not convert the claiminto a traditional
negl i gence action prem sed on the violation of a duty owed by a
| andowner such as the University to nenbers of the public
generally who are invited on to the preni ses. The primary
injury alleged and proven under Title Il in a case such as this
remai ns the all eged violation by the University of its statutory
duty to di sabl ed persons to prevent the discrimnatory denial of
access to a service, program or activity. The physical injury
is an additional consequence of the violation of that statutory
duty, which is of a different character than a duty owed to the
general population. That is, the University does not satisfy
the duties inposed by Title Il nmerely by exercising reasonabl e
care to protect persons with disabilities, along with other
menbers of the public, from dangerous conditions on the
prem ses. Rat her, the University nust act affirmatively to
elimnate barriers on the prenm ses that woul d ot herwi se serve to
deny persons with disabilities access to services, progranms, or

activities of the University--here, access to the Monet Garden.

G ven that the liability issue under Title Il is a
di scrim natory deni al of access, not negligence, the University

could rebut the prim facie case of the Parkers by show ng that
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di sabl ed persons usi ng wheel chairs were not deni ed access to the
Monet Garden. For exanple, the University could have produced
evidence that, irrespective of the accident on this occasion,
the path at issue was actually safe for wheel chair use, thereby
suggesting that the fall resulted from M. Parker's own
negli gence rather than a denial of access to disabled persons.
The University m ght have established that there was another
path to the Mnet Garden that was safe for wheelchair use
properly noted with signs, but Parker and Vazquez m ssed the
signs and m sconstrued the signal of the park guard. Finally,
the University could have argued that providing wheelchair
access to the Mmnet Garden would require a "fundanental
alteration” or "undue burden."

These defenses were never offered because the trial
court never required the defendants to defend. That ruling was

erroneous and it requires us to vacate and renmand.

I V.

As we noted earlier, there were two inportant | egal
issues relevant to this lawsuit that were never raised by the
parties below or on appeal. We raise them here to avoid any
suggestion that our decision inplies a resolution of these

i ssues. We express no opinion on the nerits.
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Al though Title Il does not expressly authorize a
private cause of action, it adopts the renmedial scheme of Title
VI of the Civil Rights Act of 1964, under which there is an

inmplied private cause of action. See Guardi ans, 463 U. S. at

594-95. However, "the question of what renedies are avail able
under a statute that provides a private right of action is
"analytically distinct' fromthe issue of whether such a right

exists in the first place.”" Franklin v. Gamnnett County Public

School s, 503 U. S. 60, 65066 (1992). Neither the Supreme Court
nor this circuit has deci ded whet her conpensat ory damages (ot her
t han backpay) are avail able under 8§ 504 of the Rehabilitation

Act or Title I1. See Consolidated Rail Corp. v. Darrone, 465

U S. 624, 630-31, 631 n.9, 637 (1984).8 The defendants, however,
have failed to contest the availability of conpensatory damages
under Title Il, either before the district court or on appeal

They have waived the right to raise that issue as a defense

during the retrial. cf. United States v. Barnett, 989 F.2d 546,

554 (1st Cir. 1993) ("[A] litigant has an obligation to spel
out his argunments squarely and distinctly, or else forever hold

hi s peace.").

8 A plaintiff may sue under 8§ 504, and hence al so under
Title 11, for discrimnatory treatnment in enploynent, and, in
t hat context, m ght seek backpay. See Consolidated Rail, 465
U S. at 630.
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We al so note that the University may have an El eventh

Amendnment sovereign immunity defense. See University of Al abama

at Birm ngham Bd. of Trustees v. Garrett, 120 S. Ct. 1669 (April

17, 2000) (granting certiorari to address whether states have
El event h Amendnent immunity fromcl ai ns brought under the ADA);

Kimel v. Florida Bd. of Regents, 120 S. Ct. 631 (2000) (hol ding

t hat Congress | acks power to abrogate state sovereign imunity
under the Age Discrimnation in Enploynent Act). However, the
University did not raise the defense in the trial court, has not
argued it on appeal, and we decline to address it sua sponte.

See W sconsin Dep't of Corrections v. Schacht, 524 U.S. 381, 388

(1998) ("Unless the State raises [sovereign immunity], a court
can ignore it.").

We | eave to the district court the question of whether
sovereign inmunity can be raised in subsequent proceedings. |If
the University asserts this defense, the district court would
t hen have to determ ne several questions, including whether the

assertion was tinely, cf. Edel man v. Jordan, 414 U. S. 651 (1974)

(noting that sovereign immunity can be raised for the first tine
in the Court of Appeals), and whether the state effectively
wai ved the defense through the University's appearance in the
first trial, cf. Sosna v. lowa, 419 U S. 393, 396 n.2 (1975)

(noting that question of whether state waives sovereign inmunity

-20-



"by entering a voluntary appearance and defending a suit on the
merits" is one of state law); Justino v. Zayas, 875 F.2d 986,
993 (1st Cir. 1989) (noting that waiver by appearance is not
readi ly assunmed). Finally, the court would have to consider
whet her the University of Puerto Rico is an arm of the
Commonweal th for purposes of Eleventh Amendnment inmmunity. See

13 Wight & MIler, Federal Practice and Procedure § 3524, at

145, 160-62 (1984) (noting that nost state universities are
"considered arns of the state and therefore i nmune").

Vacat ed and remanded to the district court for further

proceedi ngs consistent with this decision.
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