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BOWNES, Senior Circuit Judge. Def endant - appel | ant
Carlos L. Hernandez-Vega, along with ei ght ot her defendants, was
tried pursuant to a three-count indictnment in the District Court
for the District of Puerto Rico for drug related activities.
The indictnment charged as follows: Count I, 21 U S.C. § 848(a)
and (b), continuing crimnal enterprise, and 18 U S.C. § 2,
ai ding and abetting; Count 11, 21 U S.C. 8§ 846, conspiracy to
distribute in excess of five kilograns of heroin, in excess of
five kilograms of cocaine, in excess of five kilograns of
cocai ne base and in excess of 100 kilogranms of marijuana; and
Count IIl, 18 U.S.C. §8 924(c)(1) & (2), unlawful use of firearns
during and in relation to a drug trafficking offense and ai di ng
and abetting.

Al'l nine of the defendants who stood trial were found
guilty on all or some of the counts. We consolidated the
appeal s. Seven of the defendants argued orally on Septenber 14,
2000. The other two defendants' appeals were submtted on
briefs to the same panel

The defendant in this case, Carl os Hernandez-Vega, was
found guilty on all three counts. He was sentenced to life
i mpri sonment on Counts | and Il of the indictnent! and a term of

ten years on Count I1I1l, to be served consecutively. Defendant

1Count |1 was subsequently dism ssed.
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has raised five issues on appeal, which we will discuss in the

order followed in his brief.

. EACTS

We state the facts in the |ight nost favorable to the

verdict. See United States v. Duclos, 214 F.3d 27, 32 (1st Cir.

2000) . This rehearsal of the evidence does not, of course
cover the facts that are applicable only to other defendants.

Nor do we recite, at this juncture, all of the facts involving

def endant . Many of the facts pertaining to particular issues
will be set forth in our discussion of the issues. Al we do
nowis state those facts that will give the reader the necessary

background i nformati on to understand the different i ssues raised
by defendant.

Def endant and Vega-Figueroa were in charge of an
extensive crim nal enterprise involving the sale and
di stribution of heroin, cocaine, crack cocaine, and marijuana.
Cooperating witnesses for the governnent included five forner
menbers of the enterprise who sold narcotics for the
organi zation. Their testinmony can be summari zed as foll ows.

Def endant and/or Vega-Fi gueroa delivered the drugs to

t he vari ous cooperating witnesses at the drug point, located in
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a public housing project. Menmbers of the enterprise carjacked
automobi l es on a regul ar basis. The carjacked vehicles were
then used for drive-by shootings targeted against other drug
deal ers who operated drug points in other public housing units
in conpetition with defendant and Vega-Fi gueroa. The drug
distribution point of the enterprise was guarded by arnmed
menbers of the organization. There was also testinony that
def endant and Vega- Fi guer oa operated a heroin drug point | ocated
within the Hogar Crea detention and drug rehabilitation facility
in Saint Just at Trujuillo Alto, Puerto Rico. Another drug gang
ousted two nmenbers of defendant’s organization from the Hogar
Crea drug point. Defendant and Vega-Fi gueroa ordered that the
two nen who had taken over the Hogar Crea drug point be
murdered. The nmen were anbushed and kill ed by defendant, Vega-
Fi gueroa, and ot her nmenbers of defendant’s enterprise.

The indictnment charged that the continuing crimnal
enterprise and conspiracy started on or about August 1, 1990,
and continued until on or about April 10, 1997.

1. 1 SSUES

We state the issues as phrased by defendant.?

°The first issue raised by defendant is that he received
life sentences under both Counts | and Count Il, thus violating
princi pl es of double jeopardy. As Count Il has been di sm ssed,
| eaving only one |ife sentence, this point needs no discussion.
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A. VWhether the district court conmitted
reversible error in its instructions to the
jury as to the conti nui ng crim nal
enterprise charged in Count | of the
i ndi ct ment.

The district court instructed the jury as foll ows:

In Count | of the indictnent two of the
defendants are charged, Jose Vega Figueroa
and Carl os Hernandez Vega. The |aw nakes it
a federal crime or offense for anyone to
engage in what 1is <called a continuing
crimnal enterprise involving controlled
subst ances.

A defendant can be found guilty of that
offense only if all of the follow ng facts
are proved beyond a reasonabl e doubt:

First, that the defendants violated
Section 841(a)(1l) as charged in the
i ndi ct ment. This is the drug trafficking
case.

Second, that such violations were a
part of a continuing series of violations as
herein after defined.

Third, that such continuing series of
vi ol ati ons were undertaken by the defendants
in concert or together with at |east five or
nore ot her persons.

Fourth, that the defendant occupied
the position of an organi zer, supervisor or
manager .

Fifth, that the defendant obtained
subst anti al i ncone or resources in the
continuing series of violations.

A continui ng series of violation neans
proof of at |east three violations under the
Feder al controlled substances | aw, as
charged in Count | of the indictnment, and
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al so requires a finding t hat t hose
violations were connected together as a
series of related or ongoing activities as
di stingui shed fromisol ated and di sconnect ed
acts. You must unani mously agree on which
three violations constitute the series of
three or nore violations in order to find
the essential element No. 2 of this offense
has been proven.

It nmust also be proved that the
def endants engaged in the continuing series
of violations with at least five or nore
persons, whether or not those persons are
named in the indictment and whether or not
the sanme five or nore persons participated
in each of the violations, or participated
at different tines. And, it nust be proved
that the defendant’s relationship with the
other five or nore persons was that of
organi zers, supervisors or nanagers — that
the defendant’s relationship with the other
five or nore persons was that of organizer,
supervi sor or manager, and that t he
def endant was nore than a fell ow worker and
ei ther organized or directed the activities
of the others, whether the defendant was the
only organi zer or supervisor or not.

Finally, it nust be proved that the
def endant obtained substantial income or
resources from the continuing series of
violations. This nmeans that the defendant’s
incone from violations, in noney or other
property, nust have been significant in size
or ampunt as distinguished from relatively
i nsubstanti al , i nsigni ficant or trivial
anount .

In Richardson v. United States, 526 U S. 813, 815

(1999), the Court, per Justice Breyer, held:
A federal crimnal statute forbids any
"person" from "engag[ing] in a continuing
crimnal enterprise." 84 Stat. 1264, 21
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US C § 848(a). It defines "continuing
crimnal enterprise” (CCE) as involving a
"violat[ion]" of the drug statutes where
"such violation is a part of a continuing
series of violations.” 8§ 848(c). We nust
deci de whet her a jury has to agree
unani nously about which specific violations
make up t he "conti nui ng series of

violations." W hold that the jury must do
so. That is to say, a jury in a federa

crimnal case brought wunder § 848 nust
unani nrously agree not only that t he
def endant committed sonme "continuing series
of violations" but also that the defendant
comm tted each of t he I ndi vi dual

"violations" necessary to nmke up that
"“continuing series."

Def endant acknow edges that the district court
instructed the jury that it had to unaninously agree as to the
three violations that constituted the series of violations. He
contends, however, that the court erred because “it failed to
identify which predicate offenses the continuing crimnal
enterprise was based upon so as to permt the jury to determ ne
if it unaninously agreed upon said specific predicate offenses
whi ch should have been specifically identified in the jury

instructions.”

We read nothing in Richardson requiring such action by
the district court. If it had instructed the jury along the
| i nes defendant suggests, it would have usurped the function of
the jury. Accordingly, we rule that the instruction net the

Ri chardson requirenments.




B. Whet her the district court commtted
reversible error by allowing evidence of

drug trafficking at the Ranpbs Antonini

Housi ng Project during 1996 and 1997 and an

agent's interpretation of videotapes.

The material allowed to be introduced as evi dence over
def endant’ s obj ections i ncluded vi deot apes and phot ogr aphs t aken
at the drug point in the Ranpbs Antonini Housing Project. The
evi dence allegedly depicted narcotic sales taking place on the
foll owing dates: April 24, May 28, May 30, May 31, June 5, June
13, and June 15, 1996; and January 30, 1997.

Def endant also objected to the expert testinony of
Eli as Negron, a nenber of the FBlI's Safe Streets Task Force.
Negron explained to the jury how the videotapes depicted drug
transacti ons. Negron al so gave his expert opinion that the
ext ended period of lack of violence at the drug point showed
t hat defendant and his cohorts had such secure control of the
drug point that no other drug gangs would attenpt to take it
over.

Def endant’ s objections to the vi deotape evidence are
based on relevancy and Federal Rule of Evidence 403. The
rel evancy contention is twofold: (1) that the evidence did not
prove that the drug trafficking at the drug point in the housing

devel opment in 1996 and 1997 related to defendant and the

conspiracy charged in the indictnment; and (2) that both
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def endant and Vega-Figueroa had been absent from the Ranps
Ant oni ni Housi ng Project since 1995.

There was a plethora of evidence, however, as to how
def endant and Vega- Fi gueroa operated and strictly controlled the
enterprise regardl ess of their occasional physical absence from
Puerto Rico. WIIliamAcevedo Rodriguez, a trusted |ieutenant in
the enterprise, testified as to the operation of the drug
points.® Alicia Gotay Saez testified that she and her sister ran
a drug point in the housing project in conpetition with the one
run by Vega- Fi gueroa and defendant. Gotay described in detail
how a drug point is operated. She also testified that after she
refused to join Vega-Figueroa s enterprise, her sister was shot
to death at his drug point.

Ramon Caesareo Soto, who worked for a rival of the
crimnal enterprise throughout the Iife of the conspiracy run by
Vega- Fi gueroa and defendant, described in detail the violence
and killings that had taken place in the Ranmpbs Antonini Housing
Project between rival drug gangs for control of the drug trade

inthe project in the years 1960 to 1963. He testified that, by

SAfter Acevedo was arrested in March of 1995, he decided to

become a cooperating wtness. He was afraid that if he was
incarcerated in the main prison at Guayanma, he would be killed
by other inmates because he had participated in the killing of

friends of theirs.
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1997, there was only one drug point in the project, which was
controll ed by the enterprise run by Vega-Fi gueroa and def endant.

There was evi dence fromwhich a jury could find beyond
a reasonable doubt that defendant was part of a crimnal
enterprise and conspiracy devoted to selling illegal drugs that
started on or about August 1, 1990, and conti nued through March,
1997. There was also evidence from which a jury could
reasonably find that the physical presence of defendant and/or
Vega- Figueroa at all times was not necessary to the daily
operation of the two drug points.

The evi dence descri bed above was not the only evidence
before the jury on drug trafficking under defendant’s and Vega-
Fi gueroa’ s auspi ces. Qur careful scrutiny of the record
convinces us that the jury verdict was based on evidence that
constituted proof beyond a reasonabl e doubt of defendant’s guilt
as charged in the indictnent.

We now turn to the objection based on the adni ssion of
vi deot apes and phot ographs of the drug point in the public
housi ng proj ect and the adm ssi on of expert testinony to explain
t he tapes and phot ographs. Defendant argues that this evidence
shoul d have been excl uded because it violated Fed. R Evid. 403.

Rul e 403 provi des:

Excl usi on of Rel evant Evi dence on G ounds of
Prejudi ce, Confusion, or Waste of Tine
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Al t hough relevant, evidence may be

excl uded if its probative val ue IS

substantially outweighed by the danger of

unfair prejudice, confusion of the issues,

or m sleading the jury, or by considerations

of undue delay, waste of tine, or needless

presentation of cunul ative evi dence.

Def endant objected to the introduction of the
vi deot apes and photos as highly prejudicial because they were
taken after he had |left Puerto Rico, while he was in New York
State. We point out that New York and Puerto Rico are only a
short plane ride apart and tel ephone comrunication is routine.
We have already found that defendant’s daily presence was not
necessary for the operation of the drug point. There was no
violation of Fed. R Evid. 403 by the introduction of the
vi deot apes and photos of the drug point.

Def endant also clains that it was a violation of Rule
403 to all ow an expert witness to explain to the jury what the
vi deot apes and phot os depi cted. He argues that the testinony of
the expert was not necessary because the jury was capabl e of
under st andi ng what was going on w thout expert help.

The appropriate test for reviewing the adm ssion or
excl usi on of expert testinony is abuse of discretion. General
Elec. Co. v. Joiner, 522 U.S. 136, 139 (1997). Elias Negron, a

menber of the FBI's Safe Streets Task Force, provided his expert

opinion that the videotapes and photographs showed drug
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transactions taking place. He also proffered his opinion that
t he extended non-violent period at the housing project showed
t hat defendant and Vega-Figueroa were in firm control of drug
trafficking at the project and that no other drug gangs
attempted to conpete with the crimnal enterprise and conspiracy
in which defendant played a major role. It seens clear that
under the pertinent facts and the applicable |law the district
court did not abuse its discretion in admtting the videotapes

and photos and allow ng Elias Negron to testify as he did.

C. Whet her or not prosecutor’s closing
ar gument stating repeatedly that t he
governnment’ s evidence had gone “unrebutted”
and “unrefuted” constituted i nproper comment
on the silence of defendants and transferred
burden of proof to defendants and i nproper
argument concerning “dreani of peaceful
residential projects warrants granting of
new trial .

No obj ecti ons were made by defendant to the statenents
by the prosecutor during her argunent. This means that we

reviewfor plainerror. See United States v. Sepul veda, 15 F. 3d

1161, 1187 (1st Cir. 1993).

Once the prosecutor’s words are placed in context, we
i nquire whet her “the |anguage used was manifestly intended or
was of such character that the jury would naturally and

necessarily take it to be a comment on the failure of the

accused to testify.” ld. at 1187 (quoting United States v.
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d ant z,

810 F.2d 316, 322 (1st Cir. 1987) (citations omtted)).

We note that in his final charge, the judge instructed the jury

that the defendants had the right to remain silent

testify,

and that their failure to testify could

consi dered as a factor in the case.

cont ext .

Qur first task is to put the prosecutor’s words

She began her argunent by stating:

I"d like to start by highlighting what
evi dence we have presented to you that is
just sinmply, conpletely unprofitable [sic],
unr ebut t abl e.

VWhat do we know is a fact, that
neither | nor any defense counsel that can
stand here before you can argue to the
contrary? What has been so wel | -established
that it is sinply undeni abl e?

. . . We know that on May 16t h, 1994,
two people got killed at the Hogar Crea
|l ocated in Saint Just La Quinta in Carolina,
and that was Reinaldo Col 6n Gonzal ez and
Melvin Flores Montalvo. No doubt about
t hat .

What el se do we know about that event
that is conpletely unrefutable? We know
t hat Dai sy Serrano found 19 rifle casings at
t he scene of these two nurders.

We know that Daisy Serrano found 18
.45-cal i ber casings at the scene of these
two nmurders. They were there. They’ ve been
admtted here in court. There is nothing
t hat any witness can say or that any person
can argue that these casings do not exist.
Ei ght een . 45-cal i ber casings recovered from
the scene of these crines. Ni neteen rifle
casings recovered from the scene of these
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two rnurders. They’' re here. They exi st.
There’ s no doubt about that.

Thirty 9-m | lineter casings recovered
at the scene of this crine. Those are here
al so. These sinply cannot go away; there’s
just no going around that.

It seems obvious that the prosecutor was not,

even by

t he broadest possible interpretation of the words “unprofitable”

and “unrebuttable,” comenting on defendant’s failure to

testify.

fol |l ow ng.

What she stated were facts that were unrebuttable.

The next statenent was made in the foll owi ng context.

W also know that one of those
individuals was <carrying this revolver,
because M. Mal donado told you that
projectiles recovered from the body of
Reynal do and at | east one projectile
recovered fromthe body of Melvin were fired
by this revolver right here (indicating).
That’ s unrebuttable.

Where was this revolver found? This
revolver was found in the house of Carlos
Her nandez Vega. That evidence also went
unrebutted before you.

The agent who found t his weapon, Edw n
Rodri guez, says, “lI found this weapon in the
house of Carlos Hernandez Vega,” and M.
Mal donado says this was one of the revol vers
used during the comm ssion of the nmurders at
Hogar Crea.

The context is not conplete, however, wthout the

There was an objection by defense counsel:

MS. DAVI LA: She m sst at ed t he
evi dence. She said it was found in Carl os
Her nandez Vega’s. What the evidence said
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was that the agent seized it fromthe floor
of the bottom of the residential project.

MS. RODRI GUEZ: We stand corrected.

The prosecutor acknow edged that she had incorrectly

stated the testinmony of a wtness.

The next comment and context is as foll ows.

And it just so happens that one of the
ot her weapons used in the nurders is found
in Carlos Hernandez Vega’'s and at | east one
ot her person who WIIliam Acevedo Rodri guez
says was with him admts to Agent Luis
Negron and to Agent Vazquez of the FBI that
he is indeed guilty of the Hogar Crea
mur ders. It’s unrefutable evidence. It’s
unrebutt abl e.

Acevedo was a former nmenber of the enterprise and

conspiracy. He was one of the chief wtnesses

for

t he

gover nnment . His adm ssion to nmurder is hardly the type of

statement that the jury would think that defendant woul d want to

answer .

The next statenent in context was:

Now, what el se, what other evidence has cone
bef ore you that is unrebuttabl e, undi sputed?

Well, we know t hat at | east one wound
on Reynal do Col 6n Gonzal ez’ s body was fired
from a distance of Jless than 2 feet.

VWhoever fired the shot that made that tattoo
which Dr. Rosa Figueroa explained to you is
caused by gun powder particles which are
| odged on the skin when the gun is being
held at a close distance from the victim
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means that that one shot was fired | ess than
2 feet away.

What does that nean? That neans that
Reynal do could not have been any further
away from the person who was holding that
gun to his head than that TV is to ne right

now — less than 2 feet; less than 2 feet
away. That is wundisputed, unrebuttable
evi dence.

Here, the use of the words “undi sputed, unrebuttable
evidence” hardly can be construed as a comment on defendant’s
failure to testify about these facts.

We proceed to the next statenent:

What el se has been presented that is
unrebuttabl e, unrefuted testinmny? Well, we

know that in May of 1996, Edgardo Quiros

Mor al es produced these two rifles right here

in a mitter of mnutes to a police officer

so he would do away with an arrest warrant

agai nst him

Again, we find nothing to suggest a trespass on
defendant’s right to remain silent in this statenment.

The final statenment is slightly nore troubling:

What was he going to do with the

cocaine and marijuana that was seized in

that apartnment in 1992? That evi dence cane

before you unrebutted and unref uted.

This statenment conceivably could be construed as a
comment on the defendant’s failure to explain the circunstances

of the drugs being in his apartnent. But there was no

cont enpor aneous  obj ecti on, and we have held in such
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circunmstances that anbiguous statements in a prosecutor's
sunmation ordinarily should be given their nore innocuous

meani ng. United States v. Lilly, 983 F.2d 300, 307 (1st Cir.

1992) .

We need not decide whether this instruction involved
plain error, because in all events, we think that any error was
harm ess. Rule 52(a) of the Federal Rules of Crimnal Procedure
defines harm ess error as "[a]ny error, defect, irregularity or
vari ance which does not affect substantial rights "
Rul e 52(b) provides that "[p]lain errors or defects affecting
substantial rights may be noticed al t hough they were not brought

to the attention of the court.” The Supreme Court held in

United States v. O ano, 507 U S. 725 (1993), that "Rule 52(hb)

| eaves the discretion to correct the forfeited error within the
sound di scretion of the court of appeals, and the court should
not exercise that discretion unless the error 'seriously
affect[s] the fairness, integrity or public reputation of

judicial proceedings.'" ld. at 732 (quoting United States V.

Young, 470 U.S. 1, 15 (1985)). \hether an error is prejudicial
or harm ess depends on whether it effects the outcone of the
case. See id. at 734 (holding that the "affecting substanti al
ri ghts" | anguage of Rule 52(b) "means that the error nust have

been prejudicial: It nmust have affected the outconme of the
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district court proceedings"). In order to satisfy the
"affecting substantial rights" prong of Rule 52(b), a defendant
must normal ly make a specific showi ng of prejudice. See id. at
737.

The harm ess error doctrine also applies to the final
statenent made by the prosecutor in her argunent.

Il will tell you and leave you with this

t hought. There is a dreamin public housing

projects in Puerto Rico. That there is a

tonorrow that we can nmake it better. That

is our dream that is part of our prom se,

and by “our” | nmean those of us in Puerto
Ri co.

D. Whet her or not the district court

commtted reversible error in allowng

prosecutor to present false New York

identifications of appellant in evidence,

which were obtained while appellant was

charged on unrel ated state charges and were

distant in time from indictnment object of

trial.

Ten days before being indicted, defendant was arrested
in New York on charges unrelated to those in this case. Wen
arrested, defendant possessed several false identification
itens. These were introduced in evidence over defendant's
obj ecti ons.

I n her closing argunent, the prosecutor characterized

def endant’ s possession of false identification as “consci ousness

of guilt.” The government points out that Acevedo Rodriguez, a
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menber of the enterprise with whomdefendant had participated in
drug-related nurders, was arrested in March, 1995. Because of
statenments Acevedo had nade to anot her menmber of the conspiracy
charged in this case, defendant knew t hat Acevedo pl anned to be
a cooperating witness in this case. Based on these prem ses,
the governnent contends that defendant had obtained false
identification so as to avoid prosecution in this case.
Def endant counters that he obtained the false identification as
| ong as seventeen nonths before he was indicted in this case,
and that the false identification was discovered during the
prosecution of an entirely different case.

We decline to decide this issue. It is abundantly
clear fromthe record that if it was error to admt the false
identification evidence, the error was harm ess. See Fed. R
Crim P. 52(a).

The judgnment of the district court is affirnmed.
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