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BOWNES, Senior Circuit Judge. Def endant - appel | ant

Ri cardo Padro Burgos was found guilty by a jury of being part of
a conspiracy to distribute in excess of five kilogranms of
cocaine, in excess of five kilograms of cocaine base, and in
excess of one hundred kil ogranms of marijuana in violation of 21
U S C 8§ 846 (count I1). He was also found guilty of violating
18 U.S.C. 8 924(c)(1) by using firearns during and in relation

to drug trafficking, and of aiding and abetting the conmm ssion

of both offenses under 18 U.S.C. §8 2 (count I11).
Def endant raises three issues on appeal: (1) the
i nproper adm ssion of “unfairly prejudicial” statenents

pur portedly made by coconspirators;” (2) sentencing errors; and
(3) the district court's lack of jurisdiction to hear the case.!?

Def endant Padro Burgos was a nenber of a gang whose

mai n busi ness was selling cocaine, heroin, and marijuana. Padro

The third issue involves the constitutionality of the
appoi ntnment of an interimUnited States Attorney in Puerto Rico.
We recently addressed that issue and upheld the appointnent.
United States v. Hilario, 218 F.3d 19 (1st Cir. 2000).
Therefore, this issue will not be discussed further.
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Burgos and ei ght others were tried together, and all were found
guilty as charged. W consolidated the appeals. Seven of the
def endants, including Padro Burgos, argued orally on Septenber
14, 2000.

The gang to whi ch Padro Burgos bel onged controll ed two
drug points from which it sold its wares. One of the drug
points was located in a public housing project in San Juan,
Puerto Rico. Another drug point, which mainly sold heroin, was
| ocated within the Hogar Crea detention and drug rehabilitation
facility in Saint Just at Trujillo Alto, Puerto Rico. Padr o
Burgos was in charge of the drug point at the Hogar Crea
facility and nost of his drug-related activity took place there.

We state the issues as phrased by the defendant.

1. Was appel | ant Padro deprived of a fair trial
by the allowance of wunfairly prejudicial
statements pur portedly made by
coconspirators, despite the fact that no
i ndependent evi dence, ot her t han t he
statenents t hensel ves, showed by a

preponderance of the evidence that a

conspiracy exi sted between t he decl arant and

t he defendant?

A salient exception to the hearsay rule, Fed. R Evid.
801(c), is that *“a statement by a coconspirator of a party

during the course and in furtherance of the conspiracy” is not

hear say. Fed. R Evid. 801(d)(2)(E). In United States .
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Sepul veda, 15 F.3d 1161 (1st Cir. 1993), we explained how the
excepti on worKks:

To invoke the exception, a party who wants
to introduce a particular statement nust
show by a preponderance of the evidence that
a conspiracy enbracing both the declarant
and the defendant existed, and that the
decl arant uttered the statenent during and
in furtherance of the conspiracy. The party
at whomthe evidence is ai med nust object to
the statenent when it is offered; and, if
the district court accepts the evidence de
bene, nust then ask the court at the close
of all the relevant evidence to strike the
statenment, i.e., to consider whether the
proponent fulfilled t he requi site
foundati onal requirenents by a preponderance
of the evidence.

ld. at 1180 (internal citations omtted).
The last sentence of Rule 801(d)(2)(E) states in

pertinent part:

The contents of the statenment shall be
consi dered but are not alone sufficient to
establish . ) . the existence of the

conspiracy and the participation therein of
t he decl arant and the party agai nst whomthe
statenment is offered under subdivision (E).

See al so Sepul veda, 15 F. 3d at 1182 ("I n other words, to satisfy

t he wei ght-of -the-evidence criteria for that hearsay excepti on,
t here nust be sonme proof aliunde.”). |In Sepulveda, we concl uded
it was error to admt hearsay statenments by two declarants

because “the governnent devel oped no independent evidence” of



what the “status” of the declarants “m ght have been vis-a-vis
the charged conspiracy.” |d.

W now turn to the case before us. After the
governnment’s chief witness, WIlliamAcevedo Rodri guez, testified
at |l ength about the scope and activities of his coconspirators
and identified the defendant as a nmenber of the conspiracy, the
trial judge rul ed:

Wth the evidence that the court has heard
already, we find, for purposes of this
ruling under 104 and subject to a final
ruling at the end of all of the evidence,
t hat the governnent has proven there was a
conspiracy in existence as stated in the
i ndi ctment. That the decl arant was a nenber
of this conspiracy. That the defendants
agai nst whomthe statements are offered were
menbers of the conspiracy. These statenents
were made in furtherance of that conspiracy.
The statenent was made during the course of
this conspiracy.

No obj ection was made by Padro Burgos or any other defendant;

hence we review the ruling for plain error. See Sepulveda, 15

F.3d at 1180.

There can be no doubt that the testinony of the
principal witness for the government, Acevedo, fell squarely
within the hearsay exception set forth in Fed. R Evid.
801(a)(2)(E). He identified each of the defendants, including
Padro Burgos, and described in detail their activities as part

of the conspiracy. Acevedo described Padro Burgos’'s role in the
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conspiracy as being in charge of the drug point at the Hogar
Crea facility. Acevedo also identified Padro Burgos as being
part of a group that executed two nmenbers of a rival gang that
had tenporarily wrested control of the Hogar Crea drug point
fromthe nmenbers of the conspiracy. The district court did not
commt error, plain or otherwise, in admtting Acevedo s
testi mony under the coconspirator exception to the hearsay rule.

We next turn to the second step in our analysis:

whet her there was sufficient i ndependent non-hearsay evi dence to

support Acevedo's testinmony. As we noted in United States v.
Portela, 167 F.3d 687, 703 (1st Cir. 1999), the extent of such
corroborating evidence i s an open question because in Sepul veda,
15 F.3d at 1181-82, there was no corroborating evidence at all.
And as in Portela, 167 F.3d at 703, we find there is sufficient
i ndependent non-hearsay testinmony to nake it unnecessary to
determ ne precisely how nuch corroborating evidence is needed to
neet the requirenments of Sepul veda.

The independent non-hearsay evidence canme from Ranon
Santiago Cascanzo, who testified as follows: Santiago was an
inmate at the Hogar Crea facility in May of 1994. He had been
transferred there from the jail at Guyanmp where he had been
i ncarcerated for nurder, which he clainmed was commtted in self-

def ense. Santiago identified Padro Burgos and testified that he
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was the | eader of the inmates at the Hogar Crea facility. As
the | eader, Padro Burgos selected the disciplinary commttee,
whi ch di sci plined i nmat es who had broken any of the rul es set by
the inmte commttee governing behavior at the Hogar Crea
facility. One of the rules prohibited the possession of
weapons.

Santiago testified that at 7:30 on the norning of My
16, 1994, “a few of the guys nmet” and they “ousted Acevedo"” (the
governnment witness, a/k/a Pito Metra) from the Hogar Crea drug
poi nt. Santiago and his three friends, Angel, Reynaldo, and
Mel vin, were present when the ousting took place.

Later in the norning, Padro Burgos canme | ooking for
Santiago and his three friends, because the day before sone
noney had been stol en by Acevedo and Javier Franky Ortiz (a co-
def endant). Stealing noney was prohibited under the rul es set
by the disciplinary commttee.

At the insistence of Padro Burgos and two other
identified menbers of the conspiracy, Santiago and his three
friends went to a hut on the grounds of or near the Hogar Crea
facility. At the hut, Padro Burgos asked Santiago and his three
fri ends whet her they had weapons. Although Santiago did have a

handgun, which he had obtained at the Guyano jail, he denied



having a weapon, as did each of his three friends.? V\hen
Reynal do stood up and deni ed having a weapon, Carlos Peca, one
of the other menbers of the conspiracy, shot himin the face.
Santiago started running and was shot eight tines. He fel
down, | ooked back and identified those shooting at him Padro
Burgos, “El Vijeo, Carlos Javier, and the mnor.” All of those
named are all eged to be nmenbers of the conspiracy. A diagram of
the hut area was entered into evidence. Santiago marked the
position of Padro Burgos and the other shooters on the di agram
Santiago also testified that Padro Burgos sold heroin regularly
at the Hogar Crea facility and deci ded who el se could sell drugs
t here.

Thi s i ndependent non-hearsay corroborating testinony
was more than sufficient to neet the “aliunde” requirenment of
the | ast sentence of Fed. R Evid. 801(d)(2)(E). Hence, there
was no error in admtting Acevedo's testinony against Padro
Bur gos.

2. Did the sentencing court err in assessing a

base offense |evel of 43 pursuant to an

of fense involving 30 kilograns or nore of

heroin and the killing of a victim under

ci rcumst ances that would constitute nurder
under 18 U.S.C. § 11117

The gun was marked in evidence.
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On appeal , Padro Burgos chal |l enges the district court's
imposition of a life sentence followi ng his conviction, We
review the district <court's application of a particular
sentenci ng gui deline de novo, but review the factual findings

underlying that application for clear error. United States v.

Peterson, 233 F.3d 101, 111 (1st Cir. 2000).

At the inception of Padro Burgos's sentencing hearing,
the district court stated that the presentence report "is made
a part of the record of this case" and "shall formthe finding
of fact of this court for purposes of this hearing."” The court
then explained its application of the sentencing guidelines:

On July 15, 1998, the defendant Ricardo
Padro Burgos was found guilty by jury trial
of counts 2 and 3 of the indictnment in this
case charging violations of Title 21 U S
Code section 846 and 18 U.S. Code section
[924(c)(1)]. That is a conspiracy to
di stribute heroin and cocai ne and use of a
firearmin relation to a crinme of violence
and ai ding and abetting. The guideline for
a 21 U S. Code section 846 offense is found
at section 2D1.1 of the guidelines. That
section provides that offenses involving 30
kilos or nmore of heroin, 150 kilos or nore
of cocaine, 1.5 kilos or nore of cocaine
base and 100 kil os or nore of marijuana have
a base offense |evel of 38. However, as
victinms were killed under the circunstances
that would constitute murder under 18 U.S.
Code section 1111 and the killings took
pl ace within the territorial jurisdiction of
the United States the provisions of Section
2D1.1(d)(1) require the application of
gui deline section 2Al.1 dealing with first
degree nurder. As such the appropriate
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of fense level is 43. Gui del i ne provisions
precl ude application of gui del i ne
adj ustnments to offenses under 18 U.S. Code
section 924(c)(1l) as charged in Count 3.
[ The] statute mandates the inposition of a
fixed consecutive inprisonment term in
accordance with section 2K2.4(a). Based on
a total offense level of 43 and a crimna

hi story category of 6, the guideline
i nprisonment termin this particular case is
life with a fine range of $25,000 to four
mllion plus a supervised release term of
three to five years.

Accordingly, the court sentenced Padro Burgos to consecutive
ternms of life inprisonment on Count 2, the conspiracy offense,
and five years on Count 3, the firearm offense. Padro Burgos
made no objection at the hearing, so we review his claim for

plain error. See United States v. Torres-Rosa, 209 F.3d 4, 8

(1st Cir. 2000).

Padro Burgos first argues that the district court erred
because it nade no specific findings as to the quantity of drugs
for which he was responsible, but rather sinply adopted the
presentence report findings, which were thenselves devoid of
detail. The court based the offense |evel not on the quantity
of drugs, however, but on the fact that victins were killed,
bringing the sentence wthin the ambit of US S G 8
2D1.1(d)(1). That section provides: "If a victimwas killed
under circunstances that would constitute nurder under 18 U.S. C.

8§ 1111 had such killing taken place within the territorial or
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maritinme jurisdiction of the United States, apply 8 2A1. 1 (First
Degree Murder) [setting forth a base offense |evel of 43]."
Section 2D1.1(d)(1) does not involve consideration of the
gquantity of drugs involved. Thus, any error in the district
court's failure to nmake particularized findings as to the drug
gquantity is harm ess.

Padro Burgos next takes issue with the application of
§ 2D1.1(d) (1), maintaining that his sentence was driven by the
murders, which were not separately charged, rather than the
charged offense of drug conspiracy. He attacks the |ack of
“proportionality" between the sentence he "m ght have received"
based on drug quantity, 8 2Dl.1(a), and the life sentence he
recei ved under 8§ 2D1.1(d)(1). As this court discussed at |length

in United States v. Lonbard, 72 F.3d 170, 176 (1st Cir. 1995),

life sentence enhancenments constituting "the tail which wags the
dog of the substantive offense” may raise serious due process

concerns. |d., quoting McMIllan v. Pennsylvania, 477 U S. 79,

88 (1986). There is no reversible error in this case, however.

As Padro  Burgos acknow edges, his sentencing

enhancenment under 8§ 2D1.1(d)(1) needs only be based on facts
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proved by a preponderance of the evidence.® See id. at 176.
Significantly, Padro Burgos does not contest the district
court's finding that he was, in fact, responsible for murders
meeting the criteria of 8 2D1.1(d)(1). His conplaint that the
murders were not proven beyond a reasonable doubt thus is
wi t hout merit.*

Padro Burgos also suggests that the district court
erred in failing to give a downward departure to renmedy the
"di sproportion" between the quantity-based sentence he would
have received under U S. S.G 8§ 2D1.1(a) and the enhanced
sentence he received under § 2D1.1(d)(1). He argues that the
district court, like the court in Lombard, 72 F.3d at 172, was
unaware of its authority to award a downward departure under
U S.S.G 8§ 5K2.0. This analogy is unavailing, however; there is

nothing in the sentencing hearing to indicate that the court

SAfter initial briefinginthis case, Padro Burgos sought to
suppl ement his brief to discuss United States v. Apprendi, 120
S. Ct. 2358 (2000), in which the Suprenme Court held that certain
facts that increase penalties beyond the applicable statutory
maxi rum must be submtted to a jury and proved beyond a
reasonabl e doubt. We denied that notion w thout prejudice to
his right to raise Apprendi by way of an application for
collateral relief in the event his direct appeal failed.

“Nor does he provide any suggestions as to what sentence he
"m ght have received" under 8 2Dl.1(a) for purposes of
conparison. Although he states that "the controll ed substances
for which [he] should be held accountable wi |l undoubtably be
significantly lower than the original BOL of 38," he does not
of fer argunent as to what drug quantity would be accurate.
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believed it was wunable to adjust the guideline sentence
downward.> See id. at 172. Padro Burgos never requested such
a departure, and the court did not address the subject.

Furthernmore, while the district court in Lonbard was
"greatly troubl ed" by the enhancenent of the defendant's firearm
of fense based on a related nurder, the district court in this
case showed no reluctance or anbival ence about inposing a life
sentence. To the contrary, it stated:

This court wants to send a clear nessage to

reflect the seriousness of the offense and

to pronmote respect for the law. The Court

finds that a sentence of l|ife inprisonment

will serve both as a punitive factor against

this defendant and as a deterring factor to

those in our communities that |ack respect

for life and for the laws that govern

soci ety.
In sum there is no reason to believe that the district court

was unaware of its ability to depart downward, or that it would

have preferred such a course.®

't is true that the district court stated, "Guideline
provi sions preclude application of guideline adjustnents to
of fenses under 18 U.S. Code section 924(c)(1l) as charged in
Count 3." To the extent that this statenment indicates that the
court believed it did not have the discretion to adjust
downwar d, however, it pertains only to the firearmoffense, not
to the drug conspiracy offense for which Padro Burgos received
a life sentence.

6l ndeed, a life sentence was within the guideline range even
wi t hout the enhancenment under 8§ 2D1.1(d)(1). Wth a base
offense level of 38 (as initially calculated by the district
court based on drug quantity) and a crimnal history category of
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The conviction and sentence are affirned.

VI, the applicable sentencing range woul d have been 360 nonths
to life inprisonnent.
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