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Per Curiam In 1996, in order to attend his new

trial on a crimnal count that had been vacated on appeal,
plaintiff Robert Joost was transferred froma federal prison
I n Pennsylvania to the Watt Detention Facility (Watt) in
Rhode Island. He was at that time already serving a | engt hy
sentence on a related count of conviction. Less than five
nonths |ater, after again being convicted and sentenced on
t he vacated count, he was returned to Pennsylvania. In this
Bi vens action for damages, plaintiff alleges that various
conditions at Watt violated his constitutional rights and
contravened Bureau of Prison (BOP) regulations. The
district court, adopting, as anended, the report and
recommendati on of a magistrate judge, dism ssed for failure
to state a claim See Fed. R Civ. P. 12(b)(6). W affirm
substantially for the reasons enunerated bel ow, addi ng only
the foll owi ng coments.

1. Watt is a nunicipally owned, privately
operated facility that houses federal prisoners, anong
others, pursuant to a contract with the United States
Mar shal s Service. Whether the BOP regul ati ons apply to such
a facility--an issue over which the magistrate judge and

district judge divided--need not be resolved here.
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Plaintiff's clainm prove to be deficient even if we assune,
wi t hout deciding, that the regul ati ons do apply.

2. W endorse the determ nati on made bel ow t hat,
for purposes of the instant case, plaintiff should be deemed
a convicted prisoner rather than a pretrial detainee.
| ndeed, the very regulations relied on by plaintiff so
specify. See 28 C.F. R § 551.101(a)(3).

3. In his Eighth Amendnment claims, plaintiff
al l eges that four separate conditions at Watt constituted
cruel and wunusual punishment: his inability to properly
exerci se; his confinenment in an overcrowded two-person cell;
his occasional confinenment in a holding area; and his
exposure to |oud noise. I n each instance, we agree that
plaintiff has failed to satisfy the objective conponent of
the Eighth Amendnent test--i.e., to "show that he is
i ncarcerated under conditions posing a substantial risk of

serious harm" Farnmer v. Brennan, 511 U S. 825, 834 (1994);

see, e.g., Groux v. Sonerset County, 178 F.3d 28, 32 (1t

Cir. 1999).

The latter three clainms require little coment.
Plaintiff has admtted that the noise quieted down by 11:00
at night. His confinement in the holding cell entailed

nothing nore than "routine disconfort." Hudson .
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MMIlian, 503 U.S. 1, 9 (1992). And he has not contended
that the double celling or other incidents of overcrowdi ng
led to "deprivations of essential food, nmedical care, or
sanitation,"” increased "violence anong i nmates," or created
"other <conditions intolerable for prison confinenment."

Rhodes v. Chapman, 452 U. S. 337, 348 (1981).

Hi s conpl ai nt about | ack of exercise comes cl osest

to stating a claim See, e.qg., Antonelli v. Sheahan, 81

F.3d 1422, 1432 (7'M Cir. 1996) ("Lack of exercise may rise
to a constitutional violation in extreme and prolonged
situations where nmovenent is denied to the point that the
inmate's health is threatened."). Yet that conplaint is
vague and qualified; he alleges only that he was "deni ed any
opportunity to properly exercise" and that he thereby
i ncurred an unspecified shoul der injury. Mor eover, it is
undi sputed that plaintiff could | eave his cell for six hours
per day. He acknow edges that a "recreation place" and a
(cranped) weight roomwere available. And the docket sheet
fromhis retrial reveals that he attended court sessions on
at |l east nine occasions. Considering the relative brevity
of plaintiff's 140-day stay at Watt, we agree as a matter

of lawthat this claimis not "sufficiently serious” to nake



out an Eighth Anmendnment violation. WIson v. Seiter, 501
U S. 294, 298 (1991).

4. Plaintiff's due process clains involve a
separate trio of conditions: the denial of contact visits;
an 18-hour | ockdown policy; and a telephone system that
permtted only collect calls to be nmade at exorbitant rates.
Plaintiff contends that each of these conditions contravened
BOP regul ati ons. In the latter two cases, he is clearly
m st aken. And in the case of contact visits, such an
argunment draws a nodi cum of support only froma provision to
which he has not referred (28 C. F.R 8§ 540.51(9g)(2)).
Regar dl ess, where all Watt i nmates have been deni ed cont act

visits, that deprivation cannot be deemed an "atypical and

significant hardship ... in relation to the ordinary
i nci dents  of prison life" so as to inplicate a
constitutionally protected liberty interest. Sandin v.
Conner, 515 U. S. 472, 484 (1995). The sanme concl usion

applies to the |l ockdown, to which at |east half of Watt's
i nmat es wer e subj ect ed; plaintiff's anal ogy to
adm ni strative segregation i s unpersuasive.

In turn, the contention that plaintiff had a
property interest in reasonabl e phone rates is unsupported.

The settlement agreenent reached in an unrelated case,
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involving a type of phone system not in place at Watt,
avails himlittle. And to the extent plaintiff's conpl aint
can be construed as a demand for injunctive relief in this
regard, that request is now noot.

5. Plaintiff's final series of claims, alleging
vi ol ati ons of equal protection, involve this same trio of
conditions. The nmagistrate judge accurately described "the
gravanmen" of these clains as alleging "that [plaintiff] and
ot her prisoners housed at Watt enjoy[ed] fewer privileges
t han those enjoyed by prisoners incarcerated in nost prisons
operated by the Bureau of Prisons.™ That argunment was

properly dism ssed. See, e.qg., Biliski v. Harborth, 55 F.3d

160, 162 (5" Cir. 1995) (per curiam (rejecting equal
protection claim where plaintiff sought to conpare
conditions at different prisons).

Before the district judge, and again on appeal,
plaintiff has insisted that the magistrate judge
"msinterpreted" his <clains and that he was mainly
conpl ai ning about differential treatnment anong separate
groups of Watt inmates. To the contrary, his earlier
pl eadi ngs cont ai ned no such argunent; instead, they demanded
that plaintiff be treated the same as the other "100, 000-

pl us federal prisoners.” This conplaint about different
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conditions within Watt itself thus constitutes a new
argunment that, not having been presented to the nagistrate

judge, has been wai ved. See, e.qg., Mine Geen Party v.

Mai ne Secretary Of State, 173 F.3d 1, 4-5 (1st Cir. 1999);

Pat erson-Leitch Co. v. Massachusetts Min. Whol esal e El ec.

Co., 840 F.2d 985, 990-91 (1t Cir. 1988) ("W hold
categorically that an unsuccessful party is not entitled as
of right to de novo review by the judge of an argunent never
seasonably raised before the magistrate.”). At l|least from
the record before us, we add that the argunment appears of
dubi ous nerit in any event.

Affirnmed.



