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CYR, Senior Circuit Judge. Petricca Devel opnent Limted

Partnership and Berkshire Concrete Corporation (collectively:
“Petricca”) appeal fromvarious district court orders which di sm ssed
t hei r cl ai ns agai nst def endant - appel | ee Pi oneer Devel opnent Conpany
(“Pioneer”) for breach of fiduciary duty and unfair or deceptive trade
practices al |l egedly ari sing out of Pioneer’s unil ateral abandonnent of
a pl anned real estate venturewith Petricca. W affirmthe district
court judgnment.
I
BACKGROUND

I n June 1992, Petricca and Tanmarack | nvest ors Conpany, Inc.,
a business entity controlled by Pioneer, entered into a witten
agr eenent whi ch grant ed Pi oneer a renewabl e one-year optionto purchase
two parcel s of | and which PetriccaownedinPittsfield, Massachusetts,
upon whi ch Pi oneer pl anned to devel op a WAl Mart shoppi ng center. The
agreenent providedthat (1) Pioneer woul d pay Petricca $11, 300 per
month in option fees; (2) “Inthe event [ Pioneer] does not exerciseits
Option. . ., th[e] Agreenent shall expire and term nate and neit her
party shall have any liability tothe other under or pursuant tothis
Agreenent[,]”; and (3) “Inthe event [ Pioneer] exercisesits Option,
th[e] Agreenent shall . . . becone a contract for the purchase and sal e
of the[land] . . . ontheterns and conditions hereinafter set forth.”

Wer e Pi oneer to breach the agreenent, Petricca' s "sol e and excl usi ve



renmedy [woul d be to] term nate th[e] Agreenent, in which case neither
party [woul d] have any further liability or obligationtothe other .

" The agreenent al so contai nedthe foll owi ngintegration cl ause:
“Thi s agreenent constitutes the sol e and entire agreenent between [t he
parties].”

Further, the agreenent afforded Petricca an option to
participateinajoint venture with Pioneer to devel op t he shoppi ng
center. The “basic terns” of any such joint venture were describedin
Exhibit C, asfollows: “Thisletter isintendedto be a nenorandumof
under st andi ng whi ch shall serve as the basis for a nore detailed
partnershi p agreenent based onthe following terms[.]” Under the
option, Petriccahad thirty days wi thin whichto deci de whether tojoin
Pi oneer inthejoint venture, at which tinme Pioneer woul d be entitled
to rei nbursenent for all option fees previously paid. Thereafter, a
new part nershi p —Pi oneer/ Petri cca Associ at es —woul d be forned, and
“upon t he cl osi ng of a construction|oan,” Petriccawouldtransfer the
land title to the newpartnership. Pioneer woul d pay the purchase
priceto Petricca, whereupon Pi oneer woul d acqui re a 32. 5%owner ship
interest inthe newpartnership. Pioneer expressly retained sole
responsibility for obtainingthelegal right tobuild, as well as for
t he actual construction, the |l egal representation of the partnership,
and t he shoppi ng center managenent. Finally, Exhibit C whichincluded

substanti al handwitten corrections andinsertions, identifieditself



as “the outline for preparation of aformal agreenment to govern our
busi ness rel ati onship.”

InJuly 1992, Petricca af forded Pi oneer due noticethat it
intended to participateinthejoint venture. On October 7, Pioneer
and Petricca executed an addendumto their June opti on agreenent,
noting that “Petriccaexercisedits option” to participateinthejoint
venture. The October 7 addendumrepl aced the original Exhibit C, in
t heir June option contract, with a newExhi bit Cwhi ch announced at the
outset: “This letter agreenent shall serve as arecord of our mnut ual
under st andi ng regardi ng t he terns of our joint venture arrangenent as

descri bed i n paragraph 13 of the [June opti on agreenent].” The new
Exhi bit Cfurther providedthat “the transactions will be concl uded in
accordance with the OQutline of Structure for Pioneer/Petricca
Associ ates, a copy of which is attached hereto and i ncor por at ed by
reference.”

The referenced outline set forththe followingterns: First,
Pi oneer and a straw partner woul d forma general partnershi p —Tamar ack
Pl aza Conpany —t o handl e t he ri ght-to-buil d devel opnent st age whi ch
woul d precede t he constructi on phase. Pi oneer woul d assignits June
option contract rights to Tamarack Pl aza Conpany, and anend t he June
contract to reflect the joint venture arrangenent with Petricca.

Second, Pioneer would pay the new partnership for all costs of

devel opnent, necessary personnel and expertise, and woul d retai n sol e



di scretionto di scontinue devel opment "at any ti nme and for any reason.”
Upon any such di sconti nuati on, Petricca woul d rei nburse Pi oneer for
32.5%o0f its devel opnent costs. ld. The Qutline further providedthat
“[u] pon exerci se of [ Pioneer’s] Optionto purchase any portion of the
Land, Petriccaw ||l be admtted as a partner of Tamarack Pl aza Conpany,
the strawpartner will withdrawas a partner, and the partnership w |
change its name t o Pi oneer/ Petricca Associ ates.” Finally, the Cctober
7 addendumst at ed: “Except as anended by thi s [ addenduni, the [June]
Option Agreerent, includingw thout Iimtation, Petricca s exercise of
itsoptionto participateinthejoint venture, shall remaininfull
force and effect.”

On Cctober 9, 1992, Pioneer notifiedthe designated escrow
agent that Pioneer and Petricca had “electedto participateinajoint
venture,” and requested rei nbursenent for the $22,600 i n opti on fees
Pi oneer had paid Petriccato date. |In Decenber 1992, Pioneer filed
rezoning petitions wththe city council, as required before a shoppi ng
facility coul d be constructed onthe Petriccaland. |In March 1993,
however, Pioneer failedtogaincity council approval for its rezoning
petitions. During April 1993, unbeknownst to Petricca, Pioneer
negoti at ed an opti on to purchase anot her property approxi mately one
mlefromthe Petricca parcels, thenrequestedthe city council to
suspend further action on the pendi ng zoning applicationsrelatingto

the Petricca parcels.



| n May 1993, Pioneer informed Petriccathat thefailureto
obt ai n zoni ng approval rendered their joint venture i npossi bl e of
performance, and that t he zoni ng applicati ons were bei ng wi t hdrawn.
When Pi oneer proposed to pay option fees for the Oct ober 1992 —May
1993 period, Petriccarejectedthe proposal. Eventually, Pioneer
devel oped the Wal Mart facility at the other site.

| n due course, Petricca brought the present acti on agai nst

Pi oneer, demandi ng, inter alia, (1) a declaratory judgnent that the

parti es had comrenced their joint venture as early as July or Cctober
1992 (Count 1); (2) damages and costs for Pioneer’s breach, as aj oint
venturer, of its fiduciary duty of good faithand |l oyalty to Petricca
innegotiatingto purchasethe alternate site for the shoppi ng center
wi t hout Petricca s know edge (Count 2); and(3) trebl e damages f or
Pioneer’s willful violation of the "unfair or deceptive trade
practices" provisions of Mass. Gen. Laws Ann. ch. 93A (Count 5).1
Pi oneer successfully noved to di sm ss Count 5 pursuant to Federal Rul e
of Civil Procedure 12(b)(6) on the ground that Chapter 93A is
i napplicable to incipient business relationships between joint
vent urers.

Ther eafter, Pioneer successfully noved for summary j udgnent

on Counts 1 and 2. The district court ruled that the June option

Petricca voluntarily dism ssed Counts 3 and 4, respectively
al l eging breach of contract and deceit.

7



contract and its Oct ober addendumwer e unanbi guous i n precl udi ng any
joint venture unl ess and until Pioneer had exercisedits optionto
purchase the Petricca | and, a condition precedent whi ch was never

satisfied. PetriccaDev. Ltd. Partnership v. Pioneer Dev. Co., 40 F.

Supp. 2d 49 (D. Mass. 1999). On appeal, Petricca chall enges both the
Rul e 12(b) (6) di sm ssal of Count 5 and the summary j udgnent rul i ngs

relating to Counts 1 and 2.



DI SCUSSI ON

A. The Breach of Fiduciary Duty Claim

Petriccafirst contends that the district court erroneously
det erm ned t hat the June contract and Cct ober addendumunanbi guousl y
denonstrated a nmutual intention that the joint venture not be
establi shed until such tinme as Pioneer optedto purchase the Petricca
and. Instead, Petriccainsiststhat these docunents, as well as ot her
evi dence, generate a trialworthy i ssue as to whether the parties
i ntended that the joint venture relationshipariseinJuly 1992, at the
time Petriccaexercisedits optionto participateinthejoint venture.
Si nce j oi nt venturers unquesti onably owe one anot her a general i zed duty

of good faith and utnost | oyalty, see Zi merman v. Bogoff, 524 N. E. 2d

849, 855 (Mass. 1988); Cardull o v. Landau, 105 N. E. 2d 843, 845 ( Mass.

1952), Petricca suggests that Pioneer breachedits duty by unilaterally
abortingits efforts togaincity council approval of the rezoning
required to enabl e devel opnent of the Petricca | and, and i nstead

surreptitiously negotiating an alternate | and deal.?

2Sunmmary judgnment rulings are reviewed de novo, with all
reasonabl e i nferences drawn against the noving party, in order
to determ ne whether there is a genuine issue of material fact
or the noving party is entitled to judgnent as a matter of | aw.
See Randlett v. Shalala, 118 F.3d 857, 861 (1st Cir. 1997).

9



Under Massachusetts | aw, the existence of ajoint ventureis

entirely dependent upon the parties’ intent, which may turn on many

factors:

(1) an agreenent by the parties manifestingtheir
intention to associate for joint profit not
anmpunting to a partnership or acorporation; (2)
a contribution of noney, property, effort,
know edge, skill, or other assets to a common
undertaking; (3) ajoint propertyinterest in
all or parts of the subject matter of the
venture; (4) a right to participate in the
control or managenent of the enterprise; (5) an
expectation of profit; (6) aright tosharein
profits; (7) an express or inpliedduty to share
in losses; and (8) alimtation to a single
undertaking (or possibly a small number of
enterprises).

Shain Inv. Co. v. Cohen, 443 N. E. 2d 126, 130 (Mass. App. Ct. 1982)

(citing 2 Sanuel WIlliston, Contracts § 318, at 555-56, § 318A, at 563-
65, 574, 579 (3d ed. 1959)).°® Where the contract |anguage is

unambi guous, its purport may be determ ned as a matter of | aw. See

Lawr ence-Lynch Corp. v. Departnent of Envtl. Myt., 467 N E. 2d 838, 840

(Mass. 1984); seealsoRey v. Lafferty, 990 F. 2d 1379, 1384 (1st Cir.

1993) (construing Massachusetts | aw).
Al t hough our reviewis plenary, thetrial court’s analysis

of the summary j udgnent record intheinstant caseis so cogent and

3Al t hough Massachusetts partnershi ps and j oi nt vent ures share many

of these sane attributes, a“businessrelationship. . . limtedin
scope to the acqui sition and devel opnent of [a single] property . . .
is better termed a ‘joint venture’ than a partnership.” Loft v.

Lapi dus, 936 F.2d 633, 637 n.6 (1st Cir. 1991) (citing Gurney v.
Cunberl and Farnms, Inc., 550 N.E. 2d 127, 133 (Mass. 1990)).
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conprehensi ve t hat any ext ended exegesi s woul d be superfl uous. See

Petricca Dev. Ltd. Partnership, 40 F. Supp.2d at 49. The essenti al

issueinthis caseis not whether the parties intended ajoint venture
—for surely they di d —but when they i ntended that the joint venture
commence. Notwi t hstandi ng an utter absence of support inthe contract
| anguage, Petriccainsists that ajoint venture cane into existence on
July 1992, the date it notified Pioneer of its electionto participate
inajoint venture, or at the very | atest onQctober 7, 1992, the date
the contract addendum was execut ed.

Under the eight Shain criteria, see supra, it is clear that
these parties contenplated that their post-election business
rel ationship shoul d consist inat | east two di screte stages. First,
during the right-to-build devel opnent stage, Pioneer had the unil ateral
right, as well as the sol e discretion, todiscontinueits devel opnent
efforts at any tine and for any reason. Pioneer andits strawpartner
woul d forma partnershi p cal | ed Tamar ack Pl aza Conpany to undertake its
preparatory mssion. Plainly, unless and until the Petriccaland coul d
be rezoned, Pi oneer woul d not be abl e to devel op t he shopping facility,
nor woul d it have any financial incentivetoexerciseits optionto

purchase the land as originally zoned.*

“Frequently, joint ventures of this variety are anticipatoryin
nature. Cf., e.qg., HDA Parki ng Devel opers, Inc. v. Munt Vernon Hosp.,
Inc., 687 N.Y.S. 2d 663, 664 (App. Div.)(affirm ng summary j udgnment for
def endant hospital where parties had “only nenorializedtheir intent to
form inthe future, ajoint venture” to operate a parki ng garage once

11



Second, after theright-to-build stage had been successfully
conpl eted, the contract provided that Pioneer was to purchase t he
Petriccaland. Only then woul d Petricca repl ace the strawpartner as
a copartner inthe Tamarack Pl aza Conpany, and t he partnershi p nane
woul d change to Pioneer/Petricca Associ ates.

As the district court aptly noted, this tenporal demarcation
unambi guousl y i ndi cates that the joint venture was not to comrence
until Pioneer exercisedits option to purchase the Petricca | and.
During the earlier, devel opnment stage, Petricca had no neani ngf ul
control over any aspect of the busi ness operations, whi ch renmai ned
entirely in the hands of Tamarack Plaza Conpany. See Judge V.
Gal | agher, 461 N. E. 2d 261, 264 (Mass. App. Ct.) (noting that right to
control normally is “essential el enent” of joint venture), review

deni ed, 465 N. E. 2d 261 (Mass. 1984); ShainlInv. Co., 443 N. E. 2d at

126; cf. Klose v. Wod Val |l ey Racquet A ub, Inc., 975 P. 2d 1218, 1224

(Kan. 1999) (requiring that “joint venturer have anequal right of
control over theinstrunentality” (enphasis added)). By contrast, in
the cases cited by Petriccathe conpl ai nant possessed at | east sone

control. See, e.qg., Shainlnv. Co., 443 N. E. 2d at 131 (noting t hat

contract made party “nore than a spectator in the enterprise” by

t he devel oper | eased the garage fromthe Gty; “the hospital [properly]

opted out of the anticipated joint venture . . . when it becane
apparent that this joint venture could never be forned due to t he
City'srefusal to. . . leasethe garageto ajoint venture involving

a devel oper”), appeal denied, 697 N. Y.S. 2d 562 (1999).

12



affording hima “role in the decision naking process”); see also

Zi mer man, 524 N E. 2d at 854 (noting that party “did ‘control . . . the

purse strings of the enterprise’” (citationomtted)). Mreover, even
i f Pioneer were to breach the contract, Petricca's "sol e and excl usi ve
remedy [woul d be to] term nate th[e] Agreenent, in which case neither
party [woul d] have any further liability or obligationtothe other .
Of course, since Pioneer never exercised its option to
purchase the Petriccaland, Petricca coul d not be sai dto have nade any

“contribution of noney, property, effort, know edge, skill, or other

assets.” Shainlnv. Co., 443 N. E. 2d at 130. Nor coul d Pi oneer and

Petricca have acquired “ajoint property interest inall or parts of
the subject matter of the venture [viz., the Petricca parcel s].

Petricca i nstead argues that Pioneer’s sinple optionto
purchase the Petriccaland constituted a sufficient “joint property
interest” to satisfy thethirdShaincriterion. Petriccacites no
authority for its novel proposition, however, nor have we f ound any.
Rat her, Pioneer’ s options to purchase are nore aptly anal ogi zed to
contractual rights which may be converted into property interests at

the el ection of the optionee. See, e.qg., LDA Acquisition v. Flag

Wharf, Inc. (Inre Conpetrol Acquisition Partnership), 203 B.R 914,

917 (Bankr. D. Del. 1996) (“As a general rul e of Massachusetts | aw, the

granting of an optionto purchase property does not convey a property

13



interest inthe subject of the option.”) (citingNewEngl and Trust Co.

v. Spaulding, 38 N.E 2d 672, 676 (Mass. 1941)); Wbber Lunber & Supply

Co. v. Truckl ease Corp. (lL.nre Webber Lunber & Supply Co.), 134 B.R

76, 78-79 (Bankr. D. Mass. 1991).°

Petricca can nuster only a fewtenuous chall enges to the
sturdy rational e adopted by the district court. For instance, it notes
t hat the Cct ober addendumsays that “Petriccaexercisedits option,”
and by usi ng t he past tense suggests that the joint venture al ready
exi sted. Onthe contrary, the quoted | anguage si nply descri bed an
hi storical event: Petricca' s July 1992 el ection. Neither the June
contract nor the Oct ober addendumdefined Petricca’s el ecti on as an
event which would actuate a joint venture.

Petricca al so clains that the October addendumar guably
enpl oyed nore enphati c | anguage and assuned a nore fi nal formthan the
| anguage i n the June contract (which, for exanpl e, contained nmany
handwitten additi ons and stri keouts) by describingtheterns of the
joint venture. Its argunent begs the question, however, sincethereis

no serious di spute that the parties antici pated that ajoint venture

SMor eover, even if the option contract were deened to have
conveyed areal property interest to Pioneer, the nere fact that two
parties hold “joint property . . . does not of itself establish a
partnership.” ©Mss. Gen. Laws Ann. ch. 108A, 8 7(2) (enphasi s added).
See Loft, 936 F. 2d at 637 n. 6 (noting that | aws gover ni ng part nershi ps
normal |y apply tojoint ventures as well); Edgerly v. Equitable Life
Assur. Soc’y of the U.S., 191 N. E. 415, 417 (Mass. 1934) (“Ajoint
adventure . . . resenbles in many respects a partnership.”).
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woul d be created; instead, the dispute concernsonlythetimngof its
creation. Whatever their differences, both Exhibits C—the oneinthe
June contract and the oneinthe Oct ober addendum—nake very cl ear
t hat the Petricca-Pi oneer busi ness rel ati onshi p coul d not neet the
Shain criteria until Pioneer exercisedits option to purchase the
Petricca | and and Pioneer/Petricca Associ ates had been forned.
Wththe same mssioninmnd, Petriccapointstocertain
extra-contractual evidence, such as i nt ernal nenoranda gener at ed by
Pi oneer in 1992 referencing Petricca as Pioneer’s “partner” and
describing “a neeting of the m nds on the basic business deal.”
Assuni ng arguendo that the integration clause in the June option

contract contenpl ated consi derati on of such evi dence, see Shain | nv.

Co., 443 N E. 2d at 132 (noting that “under t he parol evidence rul e the
witingwll control if it is anintegrated agreenent”); Bendetsonv.
Cool i dge, 390 N. E. 2d 1124, 1126-27 (Mass. App. . 1979) (sane); see
also Rey, 990 F.2d at 1385 (“[P]arol evidence may not be used to

1

‘creat e anbi gui ty where none ot herw se exi sts. (citationomtted)),
none of the evidence evenrenotely contradicts the contract or its

addendumon the pivotal timng issue. Simlarly, the referenced

statenments in the Pioneer menoranda strike us as little nore than
casual prol epses.
Petriccapoints alsotothe fact that Pi oneer — ust two days

after the execution of the October 1992 addendum— asked t he escr ow
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agent toreinburseit for the $22,600 i n option fees previously paidto
Petricca. Petricca argues that reinbursement was due under the
contract “specifically because the parti es had becone joint venturers.”
On the contrary, the contract permtted rei nmbursenment only “[i]f
Petriccaelect[ed] toparticipateinthejoint venture.” Exhibit C
(enmphasi s added) .

Further, Petricca argues that the exercise of Pioneer’s
optionto purchase the Petricca |l and coul d not have been a condition
precedent tothe creation of their joint venture because Massachusetts
| aw mandat es t hat contracts expressly and enphatically identify any

such conditi ons. See Massachusetts Mun. Wol esal e El ec. Co. v. Town of

Danvers, 577 N E. . 2d 283, 288 (Mss. 1991). Its argunent

m schar act eri zes Massachusetts | aw, however, since “enphatic or precise

wor ds are not absol utely necessary to create a condition [ precedent] .
[ whi ch] may nonet hel ess be found to exist if the intent of the

parties to create one is clearly manifested in the contract as a

whole.” |d. (enphasis added). As already expl ained, supra, the

integrated contract itself clearly denonstrates that the Pioneer-
Petriccarelationship, duringthe prelimnary right-to-build phase, did
not neet nuster under any pertinent Shain criterion. Accordingly, the
summary judgnent ruling nust be uphel d.

B. Chapter 93A Claim

16



Finally, Petricca argues that the district court commtted
reversible error by dism ssing, pursuant to Federal Rule of Civil
Procedure 12(b) (6), the cl ai mthat Pioneer viol ated t he Massachusetts
unfair or deceptive trade practices statute by abandoni ng t he j oi nt
venture. See Mass. Gen. Laws Ann. 93A, 8 11 (“Any per son who engages
i nthe conduct of any trade or commerce and who suffers any | oss of
noney or property, real or personal, as a result of the use or
enpl oynent by anot her person who engages i n any trade or conmer ce of an
unf air met hod of conpetition or an unfair or deceptive act or practice
decl ared unl awful by sectiontwo . . . may bring an action in the
superior court . . . for damages . . . .”).% Petricca concedes, as it
must, that Chapter 93A generally is applicable only to business

deal i ngs “bet ween di screte, i ndependent busi ness entities,” not to
“di sput es between partiesinthe sane [joint] venture,” asthelatter
are not regarded as having arisenin “trade or conmerce.” Szallawv.

Locke, 657 N. E. 2d 1267, 1269 (Mass. 1995) (citing cases). See Linkage

Corp. v. Trustees of Boston Univ., 679 N E. 2d 191, 207 n. 33 ( Mass.

W review the Rule 12(b)(6) dism ssal de novo, accepting
the factual allegations in the conplaint as true and draw ng all
reasonabl e i nferences in the plaintiff’s favor. See Tonpkins v.
United Healthcare of N.E., Inc., 203 F.3d 90, 93 (1st Cir.
2000) .
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1997); see also Ansin v. River Oaks Furniture, Inc., 105 F. 3d 745, 760

(1st Cir. 1997).7

Petricca attenpts to distinguishSzalla onthe ground t hat
Pi oneer and Petri cca unquesti onably remai ned two di stinct busi ness
entities for at least the first thirty days of their contractual
rel ationship, whereas the parties inSzalla had asserted fromthe
outset anintent toenter intoajoint venture. Even assum ngar guendo
that Petricca m ght have retai ned Chapter 93A protection for the
initial thirty-day period, however, all actions undertaken by Pi oneer
whi ch al | egedl y vi ol at ed Chapter 93 occurredafter Petriccavoluntarily
electedtoparticipateinajoint ventureinJuly 1992, during which
time Pioneer filedrezoning applications and negotiated the alternate
| and deal . During that period, evenif nojoint venture had yet been
formed, the parti es unquestionably negoti ated the details of their
future joint venture.

| ndeed, the Szal |l a court itself rejected the very distinction
now advanced by Petri cca:

The plaintiff claim that sone of the

m srepresentations occurred prior to the
formation of their associationandthereforeit

Thus, the authority npost promnently relied upon by
Petricca, see NASCO Inc. v. Public Storage., Inc., 29 F.3d 28
(1st Cir. 1994), is inapposite, since (1) it dealt wth
negotiations for an outright sale of property between two
i ndependent business entities which had expressed no intention
to enter into a joint venture, see id. at 29-30, and (2) NASCO
predated the Szalla decision.
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was an “arns-length transaction.” The
plaintiff’s argunent i s unavailing because t he
prior events occurredinthe course of devel opi ng
t hei r nutual associ ation which cul m nated in an
agreenment and an exchange of property and
servi ces. The association betweenthe plaintiff
and the defendant intheinterests of formnga
busi ness venture together is not the kind of

comrercial transactionregqul ated by the statute.

Szalla, 657 N. E. 2d at 1270 (enphasi s added). The hi ghli ghted sentence
i nthe above quot e conpl etely underm nes the Petriccaclaim That is
tosay, byits July 1992 el ection andits negotiation of theterns of
ajoint venture, Petriccaforfeitedany Chapter 93A protection, w thout
regard to whether its el ecti on woul d have cul mi nated inthe formation
of a joint venture.

11

CONCLUSI ON

Accordi ngly, thejudgnment of thedistrict court is affirned,

with costs to appell ees. SO ORDERED.
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