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Per Quriam Appel |l ant Manuel Rodriguez- Sant ana was convi ct ed
of conspiringtoillegally inport and possessw thintent todistribute
cocai ne and of illegally inporting cocaine. He was sentencedto serve
360 nont hs of i nprisonnent, to be foll owed by five years of supervi sed
rel ease. Appellant clains on appeal (1) that he receivedineffective
assi stance of counsel; (2) that the prosecution's cl osi ng argunment was
i nproper; and (3) that the court'sinstructionstothejury constitute
reversible error. None of appellant's clains has nerit, and we affirm
the judgnent of the district court.

| . |LNEFFECTI VE ASSI STANCE OF COUNSEL CLAI M

Appel l ant argues that his trial counsel rendered
constitutionally deficient assistance by (1) failing to join a
codef endant' s successful motionfor amstrial; (2) failingto noveto
strikeajuror withlimted English|anguage ability; and (3) maki ng an
i nproper cl osing argunent. To succeed on his ineffective assi stance of
counsel claim appellant nust denonstrate both that counsel's
performance fell below the applicable standard of reasonable
deci si onmaki ng under the circunstances and that such substandard

performance resultedin prejudice. See United States v. Fisher, 3 F. 3d

456, 463 (1st Gr. 1993). Particularly where tactical decisions are at
i ssue, appell ant nust overcone a "strong presunptionthat counsel's
conduct falls within the wide range of reasonabl e professional

assistance." Strickland v. Washington, 466 U.S. 668, 689 (1984).
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1. Motion for M strial

Onthe fifth day of appellant's trial, a court security
officer informed thetrial judge that he had overheard a nenber of the
jury remark that she recogni zed codef endant Modesto Molina froma
previ ous crim nal proceedi ng, i n which she had been a nenber of the
jury pool but was excused wi t hout participatinginthe actual trial.
The district court also |l earned that, when this comment was nade,
anot her juror remarked that Molina "seenmed to be inevery courtroomin
the district,"” in apparent reference to having seen Ml ina' s nanme on a
court cal endar posted near the public tel ephones. After | earning of
t hese remarks, the district court individually interviewed, inthe
presence of counsel, each nenber of thejury. Duringthese interviews,
it was established that the corments were nade inreference to Mlina
only, and not to appell ant Rodriguez-Santana.

Based onthe jurors' remarks, Mlina' s counsel noved for a
mstrial, whichwas granted by the district court. Rodriguez-Santana's
counsel declinedtojointhe notion, explainingtothe court (1) that
he consi dered the comments to inplicate only Mlinaand not his client;
(2) that hisclient's trial had al ready been del ayed two years for
Mol ina's benefit; (3) that both he and his client were pleasedw ththe
cross-exam nation of the governnent's main wi t ness and ot herwi se fel t

t hat the evidence was "comng in" well for appellant; and (4) that,



based on t hose factors, appel |l ant had i nstructed hi mnot tojointhe
notion for a mstrial.

We find counsel's decision not tojoin the notion for a
mstrial tofall well withinthe "w de range of reasonabl e prof essi onal
assistance.” Seeid. It was apparent fromthe interviews withthe
jurors that appellant was inplicatedonly marginally, if at all, by the
grounds for the mstrial notion. Furthernore, counsel expressed
reasonabl e grounds for declining tojoin the notion, nost notably
appellant's own wi shes. See id. at 691 ("The reasonabl eness of
counsel ' s actions may be determ ned or substantially influenced by the
def endant’'s own statenments or actions."). Under the circunstances, we
hold that the failure to join the notion for mstrial did not
constitute ineffective assistance of counsel.

2. Mbtion to Strike

Appel | ant next contends that it was i neffective assi stance
of counsel for his attorney not to nove to strike a juror who
i ndi cated, duringtheinterviews di scussed above, that al though she
under st ood Engl i sh and was ful | y abl e t o under st and t he proceedi ngs she
neverthel ess was not confortabl e speaking English.

The qualifications for federal jury service, set forth at 28
U.S.C. 81865, state that any personis qualified for jury service
unl ess, inter alia, she "is unabl eto speak the English | anguage.” 1d.

8 1865(b)(3); see al so McDonough Power Equi p. v. G eenwood, 464 U. S.
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548, 555 (1984) ("[T]he statutory qualifications for jurors require
only a mni mal conpetency inthe English|language.") (citing 28 U. S.C.
§ 1865). Whenthe juror at issue hereindicatedtothe court that she
di d not speak English easily,*thedistrict court conducted an i n canera
hearing with the juror in the presence of counsel to eval uate her
proficiency inEnglish. Duringthat hearing, it was established (1)
t hat the juror had conpl eted twenty-two credits of English coursesin
connection w th receiving a bachel or's degree i n secretarial sciences;
(2) that she used t ext books i n English; (3) that she had parti ci pat ed
intwo previous crimnal cases in federal court and was sati sfied that
she coul d fol |l owt he case and t he evi dence; and (4) that she under st ood
t he judge' s questions in Englishduringthein camera hearing, although
she responded i n Spanish. On the basis of the hearing, both the
prosecut or and appellant’'s trial counsel indicated that they were
satisfiedwiththejuror's capacity to understand the case and conti nue
her service on the jury.

Under t he circunstances, we think that thejuror's mninmm
conpetency i n the English | anguage was sufficiently established so that
appel lant' s trial counsel was not unreasonabl e in determ ning not to

nove to strike the juror. See Strickland, 466 U.S. at 688 ("I n any

case presenting an i neffecti veness cl ai m the performance i nqui ry nust

1 W notethat this occurred after the juror had successfully filled
out the juror qualification formand participated in voir dire.
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be whet her counsel ' s assi st ance was reasonabl e consi dering all the
circunstances."). The attorney for the United States obvi ously agreed
wi th counsel's eval uation of the juror's | anguage skills,?2andthe
district court al so appears to have been satisfiedwiththejuror's

Engl i sh-1anguage ability. See United States v. Gonzal ez- Soberal , 109

F.3d 64, 69 (1st Cir. 1997) ("W are hesitant to reverse the reasoned
conclusionof thetrial judge onthe questionof ajuror's abilityto
under st and Engl i sh because the trial judgeisinamch better position
to assess the |anguage conmpetency of a particular juror.").
Consequent |y, we hol d counsel's decisionnot toconstitute ineffective
assi stance of counsel. Seeid. ("Although. . . thejuror's command of
t he Engl i sh | anguage was | ess than t hat of a nati ve speaker, [it does]
not warrant the concl usion that the juror was unable to followthe
proceedi ngs or understand t he evi dence and t herefore do[ es] not nerit
reversal .").

3. Def ense Counsel's Cl osing Argunent

Appel | ant al so clai ns that his attorney's cl osi ng ar gunent
constituted i neffective assi stance by breachi ng the attorney's et hi cal
duty of loyalty to hisclient. However, the portions of the transcri pt
enphasi zed by appell ant, when read in the context of the cl osing

argunment as a whole, were not unconstitutionally deficient.

2 W not e that neither prosecution nor defense coul d reasonably have
expected to obtainany tactical advantage froma juror withlimted
Engl i sh | anguage ability.
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Al t hough appel | ant conpl ai ns about his trial counsel's
deci sion to concede that the United States had proven a conspiracy,
t hi s deci si on was not unreasonabl e under the circunstances. See

Strickland, 466 U.S. at 688. Inlight of the substantial evi dence of

t he conspiracy, and considering the guilty pl eas of twel ve of the
fourteen def endants nanmed i n t he i ndi ct mrent, defense counsel nade a
reasonabl e tactical decision not to dispute the existence of a
conspiracy but instead to focus onthe all eged | ack of evi dence tyi ng
his client tothat conspiracy, while al so attackingthe credibility of
t he government' s witnesses. This is a defense strategy that has been
successful in other cases, andthereis nothinginthis caseto suggest
t hat defense counsel' s purely tactical decisioninthis regard was
i ndi cative of any di sl oyalty or ot her defect in his representation of
appel lant. We therefore holdthat defense counsel's cl osi ng ar gunent
did not constitute ineffective assistance of counsel.

I'1. PROSECUTI ON' S CLOSI NG ARGUMENT

Appel | ant next objects tothe prosecutor's statenent during
cl osing that "The Honorabl e Court will al soinstruct youin nore detail
t hat Manuel Rodriguez Santana participatedinaconspiracy." That
statenment is flatly inproper. Nonetheless, it is quite clear fromthe
adj oi ni ng parts of the prosecution's cl osing argunent that what the
prosecut or meant was that the district court wouldinstruct thejuryin

det ai | about the el enents of a crimnal conspiracy charge. Infact,
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t he prosecut or hi nsel f proceeded t o expl ai n t he necessary el enents and
t hat t he governnent bore t he burden of proving them The inpropriety
of the prosecutor's isol ated corment surely didnot affect the out cone

of trial, and therefore does not nerit reversal. See United States v.

Hughes, 211 F. 3d 676, 684 (1st G r. 2000) (applying plainerror review
to prosecution's conments during cl osi ng argunent wher e def endant di d
not object at trial, and stating that "[wje will not reverse a
convictionfor plainerror unlessit isclear that, inter alia, the
error "affected the outcone of the proceedings.'").

Appel | ant al so cl ai ns that the prosecutor inproperly vouched
for thecredibility of the governnent's cooperating wi tnesses when he
toldthejury that the United States "depends on persons |i ke themto
cone forward and provi de t he details of howManual Rodriguez Sant ana
was i nvol ved i n the conspiracy," and al so when he rem nded the jury

t hat a cooperating witness had pled guilty. See United States v.

Rosario-Diaz, 202 F. 3d 54, 65 (1st Cir. 2000) ("[P]rosecutors nay not
pl ace the prestige of the United States behind a w tness by naki ng
per sonal assurances about the credibility of aw tness or by indicating
that facts not before the jury support the witness's testinony.

First, we donot findreversibleerror inthe prosecutor's
st at enent that t he gover nment depends upon cooperatingwitnessesinits
i nvesti gations and prosecutions of crimnal defendants. Such statenent

iscertainly true, and noreinportant it does not suggest that such
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cooperatingwtnesses arereliableor credible. Particularlyinlight
of the clear jury instructions given by the court advisingthejuryto
use cauti on when eval uati ng t he testi nony of cooperating w t nesses, the
prosecutor's statenent was very unlikely to affect the outcone of the

pr oceedi ngs and t her ef ore does not warrant reversal. See Hughes, 211

F.2d at 684.

Second, the prosecutor's rem nder that a cooperati ng w t ness
had pled guilty in the case was accurately basedinthe record and nade
no assurance astothe credibility of the witnesses's testinony. Under
t he circunstances, we hold that this statement did not constitute
i nproper vouchi ng.

11,  JURY | NSTRUCTI ONS

Finally, appellant challenges two aspects of the jury
instructions given by the district court. First, appell ant contends
that the court erredwhenit instructedthejurythat "[i]t isonly
requi red that the government's proof exclude any reasonabl e doubt

concerning the defendant's guilt." This statenent by the district
court came at the end of athorough and correct articul ati on of the
prosecution's burden of proving guilt beyond a reasonabl e doubt. The
instructionexplicitly stated that the defendant need not prove his
I nnocence nor even produce any evi dence at all, and al so enphasi zed t he

"strict and heavy" nature of the governnent's burden. Takeninthe

context of the conplete jury instruction on burden of proof, the
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court's reference to the "exclusi on" of reasonabl e doubt was not

m sl eadi ng and by no neans constitutes reversibleerror. Cf. United

States v. Rodriguez-Cardona, 924 F. 2d 1148, 1159-60 (1st Cir. 1991)

(uphol di ng nearly identical instruction, without di scussion of the
"excl ude" | anguage).

Second, appellant conplains of the district court's
instructionthat "[t] he fact that an acconplice has entered a pl ea of
guilty tothe offense charged i s not evidenceinandof itself, of the

guilt of the other person.” Inlnited States v. Gonzal ez- Gonzal ez, 136

F.3d 6, 10-11 (1st Cir. 1998), we di scouraged t he use of "i n and of
itself" languageinreferencetothe guilty plea of an acconplice, and
we repeat today that the district courts shoul d not use such | anguage.

However, because the court's instructions i nGnzal ez- Gonzal ez, t aken

as a whol e, unequi vocal ly told the jury not to consi der an acconplice's
guilty pl ea as evidence of the defendant’'s guilt, we held that a new
trial was not warranted. See id. at 11.

The district court inthis case failedto givethe kind of

enphatic clarifying instructions present in Gonzal ez- Gonzal ez.

However, we nevertheless findthat the erroneous "in and of itself"
i nstruction was harnl ess error under these particul ar circunstances.
The jury instructions as a whole made clear to the jury that they

shoul d find appell ant guilty only if the prosecuti on had proven his

gui It beyond a reasonabl e doubt, including all of the el enents of the
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crimes and includinginparticular proof of appellant's individual
participationinthe conspiracy and substantive offense. G venthe
substanti al evidence submttedtothe jury of appellant's guilt, we
cannot conclude that the court's anbi guous instruction as to the
probati ve val ue of an acconplice's guilty pl eawoul d have af fected t he
jury's verdict. The error, therefore, does not require reversal.

V. CONCLUSI ON

For the reasons set forth above, we affirmthe judgnment of
the district court.

Affirned.
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