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May 2, 2000

CAMPBELL, Senior G rcuit Judge. Defendants, appellants

G& CEnterprises, Inc. (“G& C’) and Anmeri can | nsurance Conpany
("American") appeal fromthe district court’s grant of summary
judgnment pursuant to the MIler Act in favor of plaintiff,
appellee the United States for the use and benefit of GE Supply
("GE Supply"). W affirm the judgment below, although on
grounds sonewhat different from those relied upon by the
district court.
l.
We describe the relevant facts in the |ight nost

favorable to the appellant. See New York State Dairy Foods,

Inc. v. Northeast Dairy Conpact Commin, 198 F.3d 1, 3 (1st Cir.
1999). G & C entered into a contract with the United States to
perform el ectrical services on the United States Naval Station
Comm ssary Facility in Puerto Rico ("the Project”). Anerican

as surety, issued a paynment bond on behalf of G & C in
connection with the Project. GE Supply and its affiliate, GE
Cari be, provided materials to G& Cfor use in the Project.? GE
Supply's last delivery of materials to G & C was on July 2,

1996. GE Supply enclosed an invoice with each delivery.

2GE Caribe is not a party to this suit.
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Printed on the reverse side of the invoices were ternms and
conditions, which included the statement that "[e]ach invoice
shall be due and payable within its own ternms.” The invoices
al so contained an integration clause:

This document contains the conplete and
exclusive statenment of the terms of the

contract between us. It supercedes all
previ ous requests, quotations or agreenents.
Any additional or different terms will not

be part of the contract unless approved by
GE Supply in witing.

Also included in the terns and conditions was a provision
stating: “In the event of non-paynent, you agree to pay us
reasonabl e attorney’s fees and court costs, if any, incurred by
us to collect paynent and interest charges.”

G& Cfailed to pay on outstanding i nvoices. GE Supply
notified American of G & C s nonpaynent within ninety days of
the last delivery, but American refused to pay GE Supply under
t he paynment bond. On June 11, 1997, GE Supply filed a conpl ai nt
against G & C and Anerican in the District Court for the
District of Puerto Rico pursuant to the MIler Act, 40 U S.C. 8§
270a et _seq. GE Supply erroneously attached to the conplaint an
i nvoi ce used by GE Caribe, which contained different ternms and
conditions fromthe invoices GE Supply had sent to G & C. The

termse and conditions on the GE Caribe invoices stated “Each



shi pment or delivery shall be deened to have been sold under a
separate and i ndependent contract.”

On August 12, 1998, GE Supply moved for sunmmary
j udgnment . Def endants opposed that motion and cross-noved for
sunmary judgnent, contending that the invoices on which GE
Supply sought to recover represented separate and independent
contracts, many of which were conpleted outside the one-year
limtation period contained in the MIller Act, id. 8 270b(b).
Speci fically, defendants mmintained that GE Supply's claimwas
time-barred to the extent it was based on materials it supplied
to G& C prior to June 11, 1996.°

Whi | e under the m staken belief that no opposition had
been filed, the district court allowed GE Supply's notion for
sunmary judgnment on Septenber 10, 1998. Def endants noved for
reconsi deration on the grounds that it had, in fact, tinely
responded to GE Supply's notion. On October 6, 1998, the court
allowed the nmotion and vacated its summary judgnent order,
stating that it would consider the matter anew.

On COctober 26, 1998, GE Supply filed a response to
def endants’ cross-notion for summary judgnent asserting, inter

alia, that a GE Caribe invoice (including the provision "[e]ach

3G & C also asserted an estoppel argunent based on GE
Supply’s continuation of shipnents after G & C failed to pay.
G & C does not press this argunment in its appellate brief.
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shi pment or delivery shall be deened to have been sold under a
separate and i ndependent contract”) was incorrectly attached to
its conplaint due to an attorney’s error. GE Supply provided
the court with its own i nvoices containing the correct terns and
condi ti ons. GE Supply also admtted that it had erroneously
included in its damges calcul ation suns allegedly due to GE
Cari be. It acknowl edged that it was not entitled to recover
t hose suns, and withdrew clainms in the amunt of $20,939.51.

On November 3, 1998, defendants filed a Mdtion for
Leave to File a Reply Brief so it could address the “new terns
and conditions printed on the correct invoices. The district
court did not act on this notion, and defendants never filed the
reply brief. On Novenmber 18, 1998, the district court entered
an opinion and order reaffirmng its earlier order granting

sunmary judgnment to GE Supply. See United States ex rel. GE

Supply v. G & C Enterprises, Inc., 29 F. Supp. 2d 49 (D.P.R
1998) . As to the issue of statute of limtations, the court

concl uded that, upon exam nation of the correct invoices, “GCE
Supply did not enter a ‘series of contracts’ with G & C, but
rather agreed to provide G & Cwth the necessary materials for
the Project through a series of shipments . . .” 1d. at 53.
Accordingly, it held that the conplaint was tinely filed. The

district court entered a judgnent for damages in the anount of
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$134,034.52 and awarded attorney’s fees in the anount of twenty
percent of the judgnment.

On Decenber 2, 1998, defendants filed a motion for
relief fromjudgment pursuant to Fed. R Civ. P. 59(e) and 60.
They contended that the district court erred in applying the
sunmary judgnment standard; that it failed to construe the terns
and conditions in accordance with their plain and ordinary
meaning; and that it erred in awarding attorneys’ fees. On
March 5, 1999, the district court entered another opinion and
order denying defendants’ notion. It stated that additional
briefing woul d not have changed defendants’ argument that each
invoice was a separate contract, and that “[d]efendants had
anpl e opportunity to nake all necessary points.” The court
clarified that its earlier judgnent was to exclude the clains
relating to materials supplied by GE Cari be. Defendants appeal
fromthe district court’s grant of sunmmary judgnent.

.

This Court reviews orders for summary j udgnment de novo,

construing the record in the light nost favorable to the
nonnmovant and resolving all reasonable inferences in that
party's favor. See Houlton Citizens' Coalition v. Town of

Houl ton, 175 F.3d 178, 184 (1st Cir. 1999). This standard of

review does not limt us to



the district court's rationale; we nmay affirm the entry of
sunmary judgnment on "any ground revealed by the record.” 1d.

Def endants argue that the district court erred in
determ ning that there was a single agreenent between G & C and
GE Supply for materials, rather than a series of separate and
i ndependent contracts. Hence, they ~contend, the court
incorrectly concluded that the entirety of GE Supply’s clai mwas
tinmely filed under the MIler Act. Defendants also argue that
the district court erred in awarding attorney’ s fees against
Ameri can

"The Mller Act requires a general contractor
performng a contract valued at over $25,000 on any public
construction project to obtain a performance bond for the
protection of persons supplying labor and material in the

prosecution of the work on the project.” United States ex rel.

Wat er Works Supply Corp. v. George Hyman Constr. Co., 131 F. 3d

28, 31 (1st Cir. 1997); 40 U.S.C. 8§ 270a(a)(2). Per sons who
have "furnished |abor or material” to a public construction
project may sue to recover fromthe paynent bond any anmount owed
to them 40 U S.C. § 270b(a).

The purpose of the MIler Act is "to protect persons
supplying |labor and material for the construction of federa

public buildings in lieu of the protection they m ght receive
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under state statutes with respect to the construction of

nonfederal buildings.” United States ex rel. Sherman v. Carter,

353 U.S. 210, 216 (1957); see also F.D. Rich Co. v. United

States ex rel. Indus. Lunmber Co., 417 U.S. 116, 122 (1974). The

Act is "highly renmedial® and entitled to a "libera

construction." See J.W Bateson Co. v. United States ex rel

Bd. of Trustees, 434 U.S. 586, 594 (1978). Keeping in m nd

these principles, we turn to defendants’ argunents.

A. Statute of Limtations

The statute of Iimtations contained in the MIIler Act
provi des that a suit nust be commenced "after the expiration of
one year after the day on which the |l ast of |abor was perforned
or material was supplied by [the supplier].” 40 U.S.C. 8
270b(b). Here, it is undisputed that GE Supply's | ast delivery
to G & C was on July 2, 1996, and that GE Supply filed its
conpl aint under the MIler Act on June 11, 1997.

The district court interpreted the | anguage printed on
the invoices to conclude that they represented a single
agreenment between GE Supply and G & C, not a series of separate
and i ndependent contracts, as defendants alleged. Accordingly,
it concluded that no part of GE Supply's claimis tinme-barred
under the MIller Act. See id. Wile we agree with the district

court’s ultimte conclusion, we reach it not on the basis of
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state-law contract interpretation, but onthe MIler Act itself.

The plain |anguage of § 270b(b) fixes the relevant
deadline as one year from "the day on which the |ast of
mat eri al was supplied.” There is nothing anmbi guous about this
provi sion, and so we nust give effect to its obvious neaning.

See General Elec. Co. v. Southern Constr. Co., 383 F.2d 135, 138

(5th Cir. 1967). The text of 8§ 270b(b) references only the tine
that the last material was supplied; it does not advert to
whet her or not the contractor and the supplier treated the
separate shipnments of project material under the bond as being
governed by a distinct contract. Regar dl ess of whether each
invoice represented in certain respects a separate contract as
between the parties, it is undisputed that GE Supply provided
mat erial for a single project, and that Anerican i ssued a single
paynment bond on behalf of G& Cin connection therewith. Hence,
since GE Supply brought its MIler Act claimw thin the one-year

period follow ng the day on which it supplied the | ast materi al

for the Project, its entire claimis tinely. See id.; United

States ex rel. Trane Co. v. Raymar Contracting Corp., 406 F.2d

280 (2d Cir. 1968) (Kaufman, J., dissenting).
In so holding, we follow such authority as there is

addressing this question. In his dissenting opinion in Trane,
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Judge Kauf man consi dered whether a plaintiff should be permtted
to recover for material delivered under two separate agreenents
for the sane project, where only one delivery took place within

a year of filing.* See Trane, 406 F.2d at 283 (Kaufman, J.

di ssenting). He concluded that the statute’s plain |anguage and
underlying policies permtted plaintiffs to proceed with a claim
enconpassi ng both agreenents:

It is more in keeping wth Congressional
intent for us to construe the one-year
l[imtation as running only once for each
supplier on a job, comencing on the | ast
day he supplied any material for work under
the prime contract. Not only does this
result better conport with the literal
| anguage of 8§ 270b(b), which contains no
requirenent that the tine limt should run
separately for each separate claim as does
§ 270b(a) (dealing with the 90 day notice
provision), but |I believe it wi ser doctrine.
O herwi se, a material mn would be required
to bring multiple suits to recover for
materials which he supplied to a single
proj ect under separate contracts spread over
several years. Pieceneal litigation is a
plight to be avoi ded wherever feasible.

4'n Trane, the plaintiff sought to recover conpensation
under the MIller Act for air-conditioning equipnment it had
supplied for a project, as well as for electric notors that were
subsequent |y supplied by anot her conmpany pursuant to a different
agreenment. See Trane, 406 F.2d at 282. Only the notors were
supplied within a year before plaintiff filed its conplaint.
The majority in Trane did not base its holding on the issue
bef ore us. Rat her, it concluded that the plaintiff did not
timely file its MIler Act claimbecause it was not a party to,
and had not ratified, the agreenment to provide electric notors.
See id.
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ld. at 283 (internal citations onmtted).
We are persuaded by Judge Kaufman’s anal ysis, as have

been the district courts considering this issue. See, e.q.

United States ex rel. Speer v. Danco Contractors. lnc., No.

Cl V. A. 85-7404, 1986 W 8483, at *2 (E.D. Pa. Jul. 31, 1986);

United States ex rel. Gotnes Machine Wrrks, Inc. v. Henry B.

Byors & Son, Inc., 454 F. Supp. 203, 205 (D.N. H 1978); Al aska

Hel i copters, Inc. v. Wirl-Wde Helicopters, Inc., 406 F. Supp.

1008, 1011 (D. Alaska 1976). This approach is consonant with
t he purposes of the MIler Act and the courts’ duty to construe

its terns liberally. See Trane, 406 F.2d at 283 (Kaufman, J.,

di ssenting); General Elec., 383 F.2d at 138-39. To the extent

that the MIler Act seeks to protect contractors by establishing
strict deadlines, that objective "nust take a back seat to the
pur pose of the overall statute, which is to provide recovery to
suppliers who have provided materials but not received

conpensation." Water Works, 131 F.3d at 34 (citing Noland Co.

v. Allied Contractors, Inc., 273 F.2d 917, 20-21 (4th Cir. 1959)

(interpreting 8 270b(a)).
Mor eover, our disposition is consistent with this
court’s interpretation of arelated provisioninthe MIler Act,

section 270b(a), which establishes a ninety-day deadline for
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notice of claimon a paynent bond.®> See id. In Water Wbrks, the

def endant constructi on conpany argued that each order under an
open account represented a separate contract with an individual
ninety-day limt. See id. W rejected that contention, holding
that the notice period for all of the deliveries begins on the
date of the last delivery to the project. See id.

B. Attorney’'s fees

As the MIler Act does not itself authorize the courts
to award attorney’'s fees to a successful plaintiff, the matter

of fees is left to federal conmmon | aw. See F.D. Rich, 417 U. S.

at 126- 27. The so-called "American Rule" of fees applies,
under which attorney’s fees "are not ordinarily recoverable in
the absence of a statute or enforceable contract providing

therefor." Fleischnmann Distilling Corp. v. Miier Brew ng Co.,

386 U.S. 714, 717 (1967). 1In accordance with the exception for
an enf orceabl e contract, several circuits have upheld fee awards
in MIller Act cases where the relevant contract provided for

attorney’s fees. See, e.9., United States ex rel. Maddux Supply

Co. v. St. Paul Fire & Marine Ins. Co., 86 F.3d 332, 336 (4th

SThe notice provision states, in relevant part, that “any
person havi ng di rect contract ual rel ati onship wi th a
subcontractor . . . shall have a right of action upon the said
payment bond upon giving witten notice to said contractor
within ninety days from the date on which such person
furnished or supplied the last of the material for which such
claimis made . . .” 40 U.S.C. 8§ 270b(a) (enphasis added).
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Cir. 1996); United States ex rel. Reed v. Callahan, 884 F.2d

1180, 1185 (9th Cir. 1989); United States ex rel. Southeastern

Mun. Supply Co.., Inc. v. National Union Fire Ins. Co., 876 F.2d

92, 93 (11th Cir. 1989); United States ex rel. Carter Equip. Co.

v. HR Mrgan, Inc., 554 F.2d 164, 166 (5th Cir. 1977); D & L

Constr. Co. v. Triangle Elec. Supply Co., 332 F.2d 1009, 1013

(8th Cir. 1964).

Here, the ternms and conditions printed on the rel evant
i nvoi ces contained a fee-shifting provision stating: "In the
event of non-paynent, you agree to pay us reasonable attorney’s
fees and court costs, if any, incurred by us to coll ect paynment
and interest charges.” The district court has made clear that
it based its award solely on those suns owed to GE Supply, and
not those allegedly owed to GE Cari be. Fol l owi ng the other
courts that have enforced fee-shifting in MIler Act agreenment
cases, we hold that the district court did not err in awarding
attorney’s fees to GE Supply under the M|l er Act.

Affirned.
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