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LYNCH Circuit Judge. Herbert Derman, alawyer, was char ged

wi th ei ght counts stemm ng froma marijuana-grow ng operati on onthe
property of his weekend home al ong t he Massachusett s- New Yor k bor der.
A jury convicted Derman of two counts: conspiracy to manufacture,
di stribute, and possess with intent to manufacture and di stribute
marij uana, see 21 U S.C 8846, and crimnal forfeiture, see 21 U. S. C
§ 853. Derman was sentencedto atermof 121 nonths in prison; five
years of supervisedrel ease; afine of $20,000; and forfeiture of his
weekend home and property. Derman appeal s his conviction and sent ence
on four grounds: (1) clainmed prosecutorial m sconduct through a
persi stent appeal to class prejudice; (2) denial of his notionto
suppress evi dence obt ai ned duri ng searches of his properties; (3)
failure of the court to offer and his trial counsel to request an
opportunity for cl osing argunents onthe forfeiture count; and (4)
errors regarding the timng of his appeal of the forfeiture sentence.
Thi s | ast i ssue i nvol ves an i nportant poi nt of crim nal procedure: we
deci de when an order of forfeiture, entered after the 1996 anendnent s
to Rul e 32, becones final, thereby triggeringthetimnme for appeal. W
affirmthe judgnment and sentence.

l.
Her bert Der man owned property, consi sting of two parcels,
t hat straddl ed t he Massachusett s- New Yor k border. Dernan, together
wi th his w fe, Barbara Derman, had a weekend honme on t he New Yor k si de,
inthe town of Hillsdale. In 1983, Dernan | eased a portion of the

property on t he Massachusetts side, inthe towns of North Egrenont and
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Al ford, to Marcel Rosenzwei g for the purpose of erecting a greenhouse.
Rosenzwei g erect ed t he greenhouse i nthe spring of 1984. Above ground
t he newstruct ure appeared to be a conmer ci al greenhouse, bel ow ground
t he space was desi gned for the greenhouse's true purpose: grow ng
marij uana. Marijuana was grown i n the underground | ocation until
Sept enber 1991 when Ri chard Haber, an i ndi cted co-conspirator, was
arrested at the site for possessi on of a small anount of marijuana.
Though t he under gr ound oper ati on was not di scovered at thistine, as a
precautionary neasure, the operation was noved t o Rosenzwei g' s property
i n Sandi sfield, Massachusetts, where it continueduntil it was exposed
on August 17, 1995.

I n Decenber 1995, agents obtained and executed search
warrants on Derman's New York City apartment, his NewYork City | aw
office, his H |l sdal e resi dence, his Massachusetts property, and his
Vai |, Col orado hone. Eventual |y, Derman and si x ot hers, including
Rosenzwei g and Haber, were charged wi th vari ous federal crines relating
to the marijuana-grow ng operation.!?

Incontrast to his indicted co-conspirators, who pled guilty

! | n a supersedi ng i ndi ct rent dated Cct ober 1, 1996, a grand
jury charged Derman wi t h conspi racy t o manuf acture, distribute, and
possess with intent to manufacture and di stri bute marijuana, see 21
U. S. C. § 846 (count one); nmanufacture and possession of marijuanawth
intent to distribute, see21 U S . C §8841(a)(1) (count two); conspiracy
to commt noney | aundering, see 18 U. S. C. 8§ 371 (count five); noney
| aundering and aiding and abetting, see 18 U S.C. 88 2,
1956(a) (1) (A) (i), 1956(a)(1)(B)(i) (counts six, eight, ten, and
twelve); and crimnal forfeiture, see 21 U S.C. 8§ 853 (count thirteen).
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i naccordance with pl ea agreenents,? Dernman decidedto stand trial. H's
princi pal defense was t hat he had no know edge of the narijuana-grow ng
operation on his property. Derman's notionto suppress the evidence
sei zed during t he searches of his properties was deni ed on July 23,

1998. See United States v. Dernman, 23 F. Supp. 2d 95, 98 (D. Mass.

1998). OnJuly 29, 1998, ajury returned guilty verdicts on counts one
and thirteen and not guilty verdicts onthe remai ning counts. Onthe
governnent' s notion, the court, after i ssuingthree staysto allow
Dermantinetofileabrief, entered aprelimnary order of forfeiture
on Novenber 6, 1998. On Decenber 15, 1998, Derman fil ed a noti on for
leavetofilealate notice of appeal of the prelimnary forfeiture
order. The court denied this notion on January 4, 1999. Two days
| ater, Derman fil ed anot her noti on, which the court construed as a
notion for reconsi deration of the notion for leave tofile alate
noti ce of appeal. On March 5, 1999, Der man was sent enced and on March
22, 1999, the court denied Derman’' s noti on for reconsi derati on. He now
appeal s.
.
Der man' s appeal concentrates onthe charge of prosecutori al

m sconduct through a persistent appeal to class prejudice. His
accusati on focuses not only on statenents by the prosecutor, the usual

subj ect of m sconduct al |l egati ons, but al so onthe governnent's trial

2 Save Rosenzwei g, who died of cancer prior to trial.
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strat egy, which, Derman says, conbi ned i nappropri ate prosecutori al
statenments with the i ntroducti on of cl ass-bi ased evi dence. Dernman
points, in particular, to nine instances during the trial:

1. the adm ssioninto evidence of a phot ograph of Barbara
Derman in a ski outfit with nountainsinthe background and
awitness'sidentificationof Ms. Derman in the phot ograph;

2. the questioning of Derman's secretary about "Derman's
life-style back inthe early 1970s when [ she] began t o wor k
for him™"

3. the questioning of another secretary about Derman's
property, possessions, and vacati ons;

4. the adm ssioninto evidence of a part of a vi deot ape of
Derman's Hill sdal e hone, which had been searched,;

5. the adm ssion into evidence of certai n phot ographs from
a photo al bum as wel | as the cover page to t he al bum which
was | abel ed "Speci al Menories" and which identifiedthe
| ocati ons phot ographed in the al bum i ncl udi ng sone ot her
than the | ocations in the admtted photographs;

6. the testinony of a Drug Enf orcenent Adm ni stration agent
t hat t he phot o al bumcont ai ned phot ogr aphs depi cting al | of
the locations naned in the "Special Menories" |ist;

7. the cross-exan nati on of Barbara Derman regardi ng t he
| ocations identified in the "Special Menories" |ist;

8. theintroductioninto evidence of receipts fromCartier
j ewel ers and anot her j ewel er and t he questi oni ng of Barbara
Derman regarding these itens;

9. thereferences inthe prosecutor's closing argunent and
rebuttal to vacations and jewelry and the statenent that "if
thereis onethingthat this case has shown[, it] is that
t he Dermans needed and wanted to get nore noney."



At trial, Derman objectedtoitens 1,22, 3,4 and 8 on vari ous grounds
andtoitens 4 and 5 on the basis of class bias. At trial, Derman did
not rmake the al | egati on he now makes t hat t he prosecuti on engaged in a
course of conduct at trial that was based on class prejudice.

The gover nnent contends that t he prosecutor's comrents duri ng
the trial "focused directly on Derman's claim. . . that he had no
nmotive, financial or otherwi se, to engage in a drug conspiracy."
Further, it says that "[e]vidence of Derman's |ifestyl e was specially
relevant . . . to showhowhe used the proceeds."” The governnent al so
cont ended at oral argunent that Derman's attorney opened t he door to
this line of inquiry when he asked rhetorically in his opening
argunment, "where is the noney?”

Courts have found prosecutori al m sconduct for introduci ng
cl ass bi as when prosecut ors have engaged i n acti ons that m ght i nfl ane
t he passions of thejury to such an extent asto call into doubt the

fairness of thetrial. The Second Circuit, inUlited States v. Stahl,

616 F. 2d 30 (2d G r. 1980), reversed a judgnent of convictioninajury
trial wheretherecordindicatedthat the prosecutor "intend[ed] to

arouse prejudi ce agai nst the defendant because of his wealth and

3 Der man obj ected t o t he nunber of phot ographs t he gover nnent
sought to i ntroduce; he agreed to the adm ssi on of the one phot o of
M's. Der man.

4 Der man obj ected to the characteri zati on of the nei ghborhood
of his New York City apartnent as the "Upper East Side."
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engaged i n cal cul at ed and persi stent efforts to arouse such prejudi ce
t hroughout thetrial . . . [and] made several statenents . . . that
wer e not supported by the evi dence and nay, i n sone i nstances, have
been intentionally m sleading.” |d. at 32. Simlarly, the Sixth

Grcuit, inSzenore v. Fletcher, 921 F. 2d 667 (6th Cir. 1990), uphel d

t he i ssuance of awit of habeas corpus in a case where the prosecutor
"made repeat ed and del i berate statenments clearly designedtoinflane
the jury and prejudice the rights of the accused, and t he court [did]

not offer[] appropriate adnoni shnentstothejury.” 1d. at 670; see

alsoRead v. United States, 42 F. 2d 636, 645 (8th Gr. 1930) (reversing
guilty verdict in m sappropriation of funds case). As this court

stated inUnited States v. Rot hrock, 806 F.2d 318 (1st Cir. 1986),

"[a] rgunent, especially the governnment's, shoul d not degenerate into an
appeal to prejudice."” 1d. at 323.

That said, theline between statenments that are "appeal sto
cl ass prejudice [that] are highly i nproper and cannot be condoned” and
statenents regarding class that are "relevant tothe issues at hand" is

not easily drawn. United States v. Socony-VacuumQO | Co., 310 U. S.

150, 239 (1940). It isespeciallydifficult todrawwhen an accused's
notivationis at i ssue, and when, as here, the all eged notivationis

financi al. Derman says that the governnent crossed the |ine and t hat



his conviction should be reversed and his sentence vacated.?®

W have no need to worry about the renedy because t here was
no m sconduct. The statenents by the prosecutor, duringthetrial and
during cl osi ng argunents, went to the notive for the all eged cri nes and
di d not inperm ssibly stray into class bias. Derman's notive was not
only essential to the governnment's case, but also crucial to the
def ense, as i s evi denced by def ense counsel ' s question, in his opening
argunent, "where is the noney?," and by hi s statenent, in his closing,
"There is no noney, they can't find any noney."

Additionally, the district court judge was sensitivetothe
potential prejudicial effect of the evidence admtted.® Wththisin
mnd, helimted the introduction of the nunber of photographs of

Bar bara Derman, he restricted the extent to which the photo al bumcoul d

5 If we were to find m sconduct, the renedy of a newtri al
woul d not necessarily be in order. "The determ nati on of whet her
prosecutorial m sconduct has so poi soned the well that a newtrial is
requi red i nvol ves t he wei ghi ng of several factors: (1) the severity of
t he m sconduct; (2) the context inwhichit occurred; (3) whether the
j udge gave any curative instructions andthe likely effect of such
instructions; and (4) the strength of the evidence against the
defendant. " United States v. Rodriguez-De Jesus, 202 F. 3d 482, 485
(1st Gr. 2000) (internal quotation marks and citations onmtted); see
also United States v. Canas, 595 F. 2d 73, 77-78 (1st Cir. 1979). In
maki ng this determ nation, we woul d "take a bal anced vi ew of the
evidence in the record." Rodriguez-De Jesus, 202 F.3d at 485.

6 It m ght seemcurious that iteml1, a photograph of a wonan
inaski outfit and sungl asses on a ski sl ope, was usedto identify
Bar bar a Der man. But def ense counsel di d not object to t he photograph,
much | ess obj ect on the ground t hat t he phot ograph woul d evoke cl ass
bi as.
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be used, and he curtail ed the use of the vi deotape. Further, he nmade
an offer to give alimting instruction on sone of the admtted
evi dence, an offer which the defense did not accept.

Finally, thereis noindication, |ookingat thetotality of
t he evi dence adm tted and t he st at enents made by t he prosecut or, that
therewas atrial strategy or course of conduct that, intentionally or
unintentionally, would |l eadto the unl awful enkindling of class biasin
the jury.

L.

Derman al so contests the deni al of his notionto suppress.
See Derman, 23 F. Supp. 2d at 102. He specifiesthreeerrors: (1) the
warrants were not sufficiently particular; (2) the scope of the search
at the lawfirmexceeded the authority of the warrant; and (3) the
war rant was not provided to Derman's agent at his | aw of fi ce when
requested. ’

First, Derman alleges that the search warrants were
insufficiently particular. "[T]hereis no gui dance what soever inthe
warrant[s]," he says, "to assist the executing officers intheir
determ nati on of what itens are authorizedto be seized." Hecitesto
four of the warrants' descriptions of itens to be seized:

"5. All unprivileged docunentsinclient files"

! Der man does not chal l enge on appeal the probabl e cause
determi nati on underlying the warrants, as he did before the district
court. See Derman, 23 F. Supp. 2d at 99.
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relating to certain individuals and conpani es;

"6. Al docunents relating to any transaction

bet ween [t he vari ous al | eged co-conspi rat or s]

identifiedinthe. . . affidavit . . . including

cancel ed checks, cashier's checks, noney orders,

i nvoi ces, contracts, agreenents, correspondence,

menor anda and phot ogr aphs; "

"9. Letters and other docunents reflecting

comruni cati ons bet ween" Der man and ot hers "and

their crimnal associatesidentifiedinthe.

affidavit;" and

"11. Address and phone books refl ecti ng t he nanes

and addresses of associates identified inthe

af fidavit."
Derman asserts that "[t] he descriptions offer no assi stancetothe
executing officers asto howto determne what itenms will fall within
those categories.” He finds especially problematic theinstruction
regarding privileged information.

The Fourth Arendnent requires that "no Warrants shal | issue,
but upon probabl e cause, supported by OCath or affirmation, and
particul arly describingthe place to be searched, and t he persons or
things to be seized."” U S. Const. anend. IV. W have used a two-
pronged t est to determ ne whet her "t he goods t o be descri bed [ can] not
be precisely described. . . : first, the degree to which the evi dence
presented to t he nagi strate establi shes reasonto believethat alarge
collection of simlar contraband is present on the prem ses to be

searched, and, second, the extent to which, in view of the

possibilities, thewarrant di stinguishes, or provides the executing
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agentswithcriteriafor distinguishing, the[sought-after evidence]

fromthe rest of an individual's possessions.” United States v.

Fuccillo, 808 F.2d 173, 176 (1st Cir. 1987) (first set of alterations
inoriginal) (internal quotation narks and citations omtted); see al so

United States v. Abrans, 615 F. 2d 541, 544-46 (1st Gr. 1980); Montilla

Records, Inc. v. Morales, 575 F. 2d 324, 325 (1st Cir. 1978). Dernman

contends that the warrants issued in this case did not satisfy
Fuccillo's second prong.

The particularity of the warrant and t he breadth of the
search (which we will discuss below) are matters that should be
consi dered with special careinthe context of alawoffice because of

t he pervasi veness there of privilegeditens. SeeKitzman, Klitzman &

Gal | agher v. Krut, 744 F. 2d 955, 959 (3d Cir. 1984); People v. Hearty,

644 P.2d 302, 313 (Colo. 1982) (en banc); see also Andresen v.

Maryl and, 427 U. S. 463, 466-69, 478-82 (1976) (all owi ng t he search of
alawoffice whenthe |l awer was atarget of theinvestigation.); Law

O fices of Bernard D. Morley, P.C. v. MacFarl ane, 647 P. 2d 1215, 1222-

23 (Col 0. 1982) (en banc) (same); cf. Hearty, 644 P.2d at 313 (appl yi ng
rul e where the attorney i s not a subj ect of theinvestigation). But

cf. O Connor v. Johnson, 287 N. W2d 400, 402, 405 (M nn. 1979)

(instituting arul e against searches by warrant of | awoffices when the
attorney is not a subject of an investigation).

Inthis case, the warrants provided sufficient criteriain
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thelist of "Itens to be Sei zed" to di stinguishthe evidence sought

fromother materials, including privileged materials. Further, a
menorandum directed to the agents, investigators, and attorneys
participatinginthe search of thelawoffice enphasizedthat "[c]lient

files for persons or entities other than [ Rosenzwei g, Haber, and a

realty conpany allegedly connected with the marijuana-grow ng
operation] cannot be opened or seized pursuant to the warrant."

Additionally, a"privil ege team conposed of attorneys, separate from
the team of searching agents, was on hand "to answer any | egal

guestions which may arise during the search” and, follow ng the
gat heri ng of evidence, to "conduct a thorough reviewof all itens
seized . . . and det erm ne whet her any of the sei zed itens contain any
privileged information."

Second, Derman asserts that the actual search of the |l aw
of fice was overbroad in scope. The district court found that the
agents made a "cursory” reviewof all thefiles and di ctation tapes.
See Derman, 23 F. Supp. 2d at 102. Derman pointstothe affidavit of
Aghavni Ellian, asecretaryinDerman's |awoffice, which states that
t he agents | ooked through "each and every" file, |ooked through
docunments, and took notes "and/or took the file[s] into Herbert
Derman' s of fi ce where ot her agents were stationed.” W reviewthe
district court's findings of fact under the cl early erroneous st andard.

See United States v. Ferreras, 192 F.3d 5, 9 (1st Cir. 1999), cert.
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denied, 120 S. Ct. 969 (2000). The district court's findingthat the

agents made a cursory reviewof thefilesis not clearly erroneous.

Cf. Andresen, 427 U.S. at 482 n. 11 ("I n searches for papers, . . . sone
i nnocuous docunents w || be exam ned, at | east cursorily, inorder to
det erm ne whet her they are, in fact, anong t hose papers authori zed to
be seized.").

Third, Derman clainms that the officers' failure to give
El lian a copy of the search warrant viol ates Federal Rul e of Cri m nal

Procedure 41(d) and justifies suppression.® See United States v. Gantt,

194 F. 3d 987, 1000-05 (9th Cir. 1999). But cf. United States v.
Bonner, 808 F. 2d 864, 868-69 (1st Cir. 1986). This argunent has been
wai ved. Ellian's affidavit asserting that she was never servedw th
t he warrant was before the district court judge for the purpose of
supporting Derman' s cl ai mt hat t he search exceeded its scope, not for
a Rule 41(d) claim Thetrial court didnot consider Rule 41(d) inits
deci sion, and neither do we.
V.
Derman rai ses several issues pertainingthe forfeiture of the

property, sonme of whi ch pose the questi on of whether thereis appellate

8 Rule 41(d) states in pertinent part:

The of ficer taking property under the warrant shall givetothe
person fromwhomor fromwhose prem ses the property was taken a
copy of the warrant

Fed. R Crim P. 41(d).
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jurisdiction. W start with the issue of jurisdiction.

Bef or e Der man was sent enced, but after the guilty verdict,
the court entered, on the governnent's unopposed notion, a"prelimnary
order of forfeiture." Derman sought and was denied |l eavetofile a
| at e noti ce of appeal, then asked for and was deni ed reconsi derati on.
Apparently, the district court took the viewthat the date of entry of
t he pre-sentence prelimnary order of forfeiture triggered the running
of thetineto appeal. Defense counsel says that that was unlikely,
but, in an abundance of caution, hetriedto appeal fromthe order.
Thereafter, on March 5 (anended on March 9), 1999, the district court
i nposed j udgnent and sent ence, includi ng an order that the property be
forfeited. Derman pronptly appeal ed t he judgnent, includingthe final
order of forfeiture.

The i ssue of whether the district court abusedits discretion

in not permtting Derman an extension to file a notice fromthe

prelimnary order of forfeiture has been briefed. 1t raises the
question of which order -- the prelimnary pre-sentence order or the
final judgment order -- is the final order for purposes of appeal.

As amended in 1996, Federal Rule of Crim nal Procedure

32(d) (2) states:

| f averdict contains afindingthat propertyis subject to
a crimnal forfeiture, . . . the court may enter a
prelim nary order of forfeiture after providing noticeto
t he def endant and a reasonabl e opportunity to be heard on
the timng and formof the order. The order of forfeiture
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shal | authorize the Attorney General to seize the property
subject toforfeiture, toconduct any di scovery that the
court considers proper to helpidentify, |ocate, or dispose
of the property, and to begi n proceedi ngs consi stent with
any statutory requirenments pertainingto ancillary hearings
and the rights of third parties. At sentencing, a final
order of forfeiture shall be made part of the sentence and
included in the judgnent. The court may include in the
final order such conditions as may be reasonabl y necessary
to preserve the value of the property pendi ng any appeal.

Thus, the forfeiture order, as the governnment nowconcedes, is a part

of the sentence, see Libretti v. United States, 516 U. S. 29, 38-39

(1995), and becones final for purposes of appeal when the court issues

its judgment.® See Fed. R App. P. 4(b).

° The case | awregardi ng t hi s i ssue can be confusi ng because
of the varying usages of theterm"prelimnary order of forfeiture."
Bef ore t he 1996 anendnents, a court coul dissue aprelimnary order of
forfeiture at (or foll owi ng) sentencing. The pre-1996 prelim nary
order was prelimnary, however, only inthe sense that the governnment's
interest was not finalizeduntil the court could evaluate ancillary
third-party clainstothe forfeited property; the prelimnary order was
final, and t hus appeal abl e, as to the defendant. See United States v.
Pelullo, 178 F. 3d 196, 202 (3d Gir. 1999); United States v. Bennett,
147 F. 3d 912, 914 (9th Cir. 1998); United States v. Chri stunas, 126
F.3d 765, 767-68 (6th Cir. 1997); cf. United States v. Libretti, 38
F.3d 523, 527 (10th G r. 1994), aff'd, 516 U.S. 29 (1995). If, before
1996, t he governnent was concerned t hat a del ay bet ween verdi ct and
sent enci ng m ght hanper recovery of the forfeited property, it could
request a restraining order to maintain the status quo until
sentencing. See Fed. R Crim P. 32, advisory conmttee' s noteto
32(d) (2), 1996 anendnents; United States v. Al exander, 772 F. Supp.
440, 442 (D. M nn. 1990). To solve this problem the 1996 anendnents
all owed a court toissue a"prelimnary order"” before sentencing.
Because this prelimnary order is issued before sentencing, it is
different fromthe pre-1996 prelinmnary order: it isnot final asto
t he def endant and t hus not appealable. . United States v. Goon, 187
F.3d 888, 901 (8th Cir. 1999), cert. denied, 120 S. Ct. 1417 (2000).
The post-1996 prelimnary order acts nmuch | i ke the pre-1996 restraini ng
order. After the 1996 anendnents, the forfeiture order entered at
sentencingis called"final order of forfeiture," andit is this order
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As aresult, Derman has properly appeal ed fromthe final
order of forfeiture containedin his sentence. Dernan raises two sorts
of objectionstotheforfeiture order itself. He attacks the order on
grounds of "sufficiency, prosecutorial m sconduct and Constitutional
errors. "' Derman, however, did not preserve this issue for appeal.

We woul d normal |y reviewhis claimfor plainerror. See United States

v. Badeaux, 42 F. 3d 245, 246 (5th Gr. 1994). But Derman's argument on
this point, inhis brief, is perfunctory and unacconpani ed by devel oped

argument ati on and we consi der it waived. See Ronero v. Col egi 0 de

Abogados de Puerto Rico, 204 F.3d 291, 296 n.4 (1st Cir. 2000).

Der man al so says he shoul d have been gi ven an opportunity to
arguethe forfeitureissuetothejury beforeit decidedthe forfeiture
count. After the jury found Derman guilty on count one and not guilty
on t he ot her substantive counts, the judgeinstructedthe jurors onthe
forfeiture count. The trial judge did not offer, nor did counsel
request, additional argunent. Derman nowclains that it was error for

t he judge not to have of fered counsel the opportunity to give cl osing

t hat i s appeal abl e. Thus, regardl ess of the nanme gi ven to t he order of
forfeiture (prelimnary or final), both before and after the 1996
anmendnent s t he key nonent for determining finality for the purpose of
appeal is sentencing. O course, if theforfeiture order is entered
after sentencing, thetinme for appeal runs fromthe date of the post-
sent enci ng order.

10 In his brief, Derman characterizes this as an error of the
jury verdict. As the discussion in the text suggests, the error
conplained of is nore properly described as an error in the sentence.
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argument on this count. Derman al so clainms that the failure of his
trial counsel to request further argunment on the forfeiture count
constitutes ineffective assi stance of counsel. GCounsel, Derman cl ai ns,
coul d have inforned the jury of "the fact that there are two separate
parcel s [t hat make up Dernman' s property, i.e., a parcel in New York and
a parcel in Massachusetts], and. . . [argued] that forfeiture of the
entire two parcels was disproportionate to the defendant's crine."
Si nce Derman' s counsel did not object tothelack of closing

argument onforfeiture, wereviewfor plainerror. See United States

v. DelLeon, 187 F. 3d 60, 65 (1st Cir.), cert. denied, 120 S. Ct. 551
(1999). Thus, "before an appell ate court can correct an error not
rai sed at trial, there nust be (1) error, (2) that isplain, . . . (3)
t hat affects substantial rights" and (4) that "seriously affects the
fairness, integrity, or public reputation of judicial proceedings."”

Johnson v. United States, 520 U. S. 461, 466-67 (1997) (alterationsin

original) (internal quotation marks omtted).

The district court did not conmt plainerror by not offering
counsel the opportunity to present argunents to the jury on the
forfeiture count. Wiileit may be error for ajudge to deny counsel's
request for argunment on forfeiture, Derman's counsel made no such

request. Cf. Herring v. New York, 422 U. S. 853, 862 (1975) ("In a

crimnal trial, whichisinthe end basically afactfinding process, no

aspect of such advocacy coul d be nore i nportant than the opportunity
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finally to marshal the evidence for each si de bef ore subm ssi on of the

case to judgnent."); United States v. Fel dnman, 853 F. 2d 648, 662 (9th
Cir. 1988) (holdingthat "trial courts should bifurcate forfeiture
proceedi ngs fromascertai nnment of guilt, requiring separate jury
del i berations and al | owi ng ar gunent of counsel"). Evenif we thought
that the trial judge shoul d have of f ered counsel additional argument on
the forfeiture count, we woul d not be convinced that this failure would
satisfy thethirdand fourthtests of the plainerror doctrine. There
was sufficient evidenceintherecordto support thejury's finding
and, as expl ai ned bel ow, it i s uncl ear what argunent Derman's counsel
coul d have nade that would have altered the forfeiture verdict.

Derman' s i neffective assi stance of counsel argunent al so
fails. Usually, wewll "not entertain anineffective-assistance- of -
counsel claimon direct appeal unless the record is sufficiently

devel oped.” United States v. Martinez-Martinez, 69 F. 3d 1215, 1225

(1st Gr. 1995). Therecordis sufficiently devel oped here. See United
States v. Natanel, 938 F.2d 302, 309 (1st Cir. 1991).

I n Natanel , we found that "trial counsel's decisionto waive
a separate cl osing statenent [on a count that was to be sent to the
jury separately] strikes us as astrategy choice. . . well withinthe
range of professionally reasonabl e judgnments.” [d. at 310 (alteration
inoriginal) (internal quotation marks omtted). Counsel's decisionin

Nat anel was deliberate. Seeid. at 309. Inthis case, however, it is
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t oo nuch t o assune, as t he governnent asks us to, that Dernman's counsel
pur poseful | y wai ved argunent onthe forfeiture count. Thereislittle
reason to think that this was true.

In Strickland v. Washi ngt on, the Suprene Court found t hat

"[t] he benchmar k for judgi ng any cl ai mof i neffectiveness nust be
whet her counsel ' s conduct so underm ned t he proper functioning of the
adversarial process that the trial cannot be relied on as having

produced ajust result.” Strickland v. Washi ngton, 466 U. S. 668, 686

(1984). Aconvictionw |l be overturnedif (1) "counsel's performance
was deficient,” that is, "counsel made errors so serious that counsel
was not functioning as the'counsel' guaranteed t he def endant by t he
Si xt h Anendnent ;" and (2) "the deficient performance prejudicedthe
def ense, " that is, "counsel's errors were so serious as to deprive the
defendant of afair trial, atrial whoseresult isreliable.” 1d. at
687.

Even assunming trial counsel's performance was defi ci ent,
whi ch we doubt, Derman has not denonstrated prejudice. The two
argument s t hat Der man now asserts his erstwhil e counsel shoul d have
made to the jury woul d have beenirrelevant toits decision. Thejury
was only to answer the judge' s question: "WAs t he property owned by
def endant, Herbert Derman, specifically the real property, together
withall inprovenents thereon, at 83 Whites Hi Il Road, Hi |l sdal e, New

Yor k, North Egrenont and Al ford, Massachusetts, . . . used or i ntended
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to be used i n any manner or part tocomit or tofacilitate comm ssion
of violations of the narcotics | aws?" The questi ons of whet her al |l of
Derman' s property or just sone parcel s shoul d have been subject to

forfeiture, see United States v. Bieri, 21 F. 3d 819, 824 (8th Cir.

1994) (holding that "tracts of real property subject toforfeiture
under section 853 are defined by the instrunents and docunents t hat
created the defendant' s interest inthe property”) (internal quotation

marks omtted); United States v. Sm th, 966 F. 2d 1045, 1053-54 (6th

Cir. 1992) (same); United States v. Reynol ds, 856 F. 2d 675, 677 (4th

Cr. 1988) (sanefor civil forfeiture), and whether the forfeiture was
excessive, see Bieri, 21 F.3d at 824, were for the judge, not for the
jury, to answer.

V.

For these reasons, the judgnent is affirned.
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