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Per Curiam Def endant s- appel | ants DeWtt Davenport,

Pal mer Davenport, and John Davenport, individually and as
trustees of the Davenport Realty Trust ("DRT" or "the Trust"),
appeal a jury verdict in favor of plaintiff-appellee Allen
Bragdon on his clainms of securities fraud, comon | aw fraud, and
breach of fiduciary duty. W affirm
l.

We set forth the facts as the jury m ght have found

them consistent with the record but in a |ight nost favorable

to the verdict. See, e.q., Gajales-Ronero v. Anerican Airlines

Inc., 194 F.3d 288, 292 (1st Cir. 1999).

The DRT is a Massachusetts realty trust founded in the
1950s as a fam |y business. The DRT's assets and subsidiary
operating conpani es are now val ued at nearly $50 million. There
are approxi mately 5800 to 6000 outstandi ng shares of the Trust.
The Davenports manage the Trust and collectively own a majority
of its shares.

In 1984, Bragdon inherited 310 shares of the Trust from
hi s not her. In April 1991, Bragdon contenplated selling his

shares, and asked the Davenports about the financial condition
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of the Trust. The Davenports gave Bragdon some general
financial information, but refused to show him the Trust's
financial statenments. By way of explanation, Palner Davenport
showed hi man anmendnment to the Declaration of Trust which stated
t hat shareholders are not entitled to receive past or present
financial statenents.

| n February 1994, Bragdon hired i ndependent counsel for
assi stance in his communications with the Davenports. In Muy
1994, Bragdon wote to DeWtt Davenport and requested an
estimate of the fair market value of his shares. DeW tt
responded, during a neeting at Bragdon's honme, that the Trust
had experienced financial difficulties during the last four to
five years, and that it recently had purchased sonme of its own
shares for approxi mately $525 api ece. Once again, however, the
Davenports resisted providing Bragdon with further financial
i nformation about the Trust.

During a subsequent telephone conversation, DeWtt
Davenport stated that the Trust would purchase Bragdon's
hol di ngs at $600 per share. VWil e Bragdon considered this
offer, his attorney advised himthat his right to sue the DRT
woul d survive any purchase at this price if the Davenports were
m srepresenting the value of the shares. In June 1994, Bragdon

and his attorney went to DeWtt's office to discuss the sale.
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Davenport again declined to provide any financial information
regarding the value of the DRT. Bragdon’s attorney stated to
DeWtt during that meeting that the Trustees, as fiduciaries,
must accurately disclose the fair market value of the shares,
and that failing to do so would be a breach of their duty to
Br agdon.

On June 9, 1994, DeWtt Davenport spoke with Bragdon
over the phone. During this conversation, DeWtt stated that
the fair market value of the Trust was $600 per share. On July
27, 1994, Bragdon sold his shares to DRT for $186, 000 ($600 per
share) despite never having received the specific financial
informati on he requested. In 1996, Bragdon |earned that the
estimted value for his shares at the time of the sale actually
ranged between $1.45 and $2.42 mllion.

On April 1, 1996, Bragdon brought the present action
charging defendants with breach of fiduciary duty; unjust
enrichment; violation of the Securities Act of 1934, 15 U.S.C.
§ 78 et seq. (1997); violation of the Massachusetts Uniform
Securities Act ("MJUSA"), Mass. Gen. Laws ch. 110A (1999); and
intentional m srepresentation. The unjust enrichnment clai mwas
tried to the court; all other clainms were tried to a jury.

At the conclusion of Bragdon's case, the Davenports

nmoved for judgnent as a matter of law, or in the alternative for
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a newtrial, on all counts. See Fed. R Civ. P. 50(a), 59. The
district court granted their notion as to Bragdon's cl ai munder
the MJSA, but ot herwise denied it. The Davenports

unsuccessfully renewed their notion after presenting their case.

Eventual ly, the jury returned a verdict for Bragdon in
t he amount of $1,730,760 on his securities fraud, common |aw
fraud, and breach of fiduciary duty clains. After the verdict,
t he Davenports again noved for judgment as a matter of |aw, or
for a new trial. As to the claim for unjust enrichnent, the
district court ruled that there was no need for an independent
determ nation because the jury verdict adequately conpensated
plaintiff. 1I1n all other respects, the court denied the notion.

Thi s appeal foll owed.



1.

On appeal, the Davenports argue that (1) Bragdon's
securities fraud <claim 1is time-barred; (2) Br agdon' s
representation by independent counsel precluded his claim for
breach of fiduciary duty; (3) the trial court erred in allow ng
testinmony by plaintiff's experts concerning the value of the
DRT; (4) Bragdon presented insufficient evidence of reliance to
support a comon |aw fraud claim (5) Bragdon presented
i nsufficient evidence of a m srepresentation to support a commpn
law fraud claim (6) the court erred in allow ng testinmony
concerning the Davenports’ personal assets and Trust assets of
whi ch the Davenports made use; and (7) the evidence of danages
was insufficient to support the jury award. At oral argunent,
however, the Davenports’ counsel conceded that an affirmation of
the jury’'s verdict on the breach of fiduciary duty claimwould
obviate the need to consider unrelated appellate issues.
Concl udi ng that such an affirmation is appropriate, we confine
our discussion to appellate issues which inplicate this verdict.

A. Standard of Revi ew

We start with the standards that govern our review of
the preserved appellate issues. W review de novo a district

court's grant or denial of a Fed. R Civ. P. 50(a) notion. See

Col l azo- Santiago v. Toyota Mdtor Corp., 149 F.3d 23, 27 (1st
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Cir. 1998). In determining the propriety of the district
court's action, we view the evidence "in the |I|ight nost
favorable to the non-noving party, drawing all reasonable
inferences inits favor”. 1d. (internal citations omtted). W
thus will not reverse a denial of a notion for judgnent as a
matter of law “unless the facts, seen in the |[|ight nost
favorable to the plaintiff, as well as inferences reasonably
drawn therefrom 'lead to but one conclusion - that there is a
total failure of evidence to prove the plaintiff’s case.’”

TransAnerica Premier Ins. Co. v. Ober, 107 F.3d 925, 929 (1st

Cir. 1997) (citations omtted). In asimlar vein, we will not
reverse a denial of a notion for a newtrial unless "the verdict
is so seriously nistaken, so clearly against the |law or the
evidence, as to constitute a m scarriage of justice". 1d.

As to argunments the Davenports raise for the first tine

on appeal, we review only for "plain error.”™ See, e.q., Bea

Bank, SSB v. Pittorino, 177 F.3d 65, 71 (1st Cir. 1999)

(considering challenge to unobjected-to jury instruction in a
civil case). In this context, error is plain if it causes a
m scarriage of justice or sonmehow underm nes the integrity of

the judicial process. See id. (citing Play Tine, Inc. v. LDDS

Metronmedia Communi cations, lInc., 123 F.3d 23, 29 (1st Cir.

1997)).



B. Challenge to the Finding of Liability for Breach of

Fi duci ary Duty

The Davenports assert that the jury s finding of
liability for a breach a fiduciary duty was infected by |ega
error. Specifically, the Davenports contend that the district
court, ininstructing the jury, erroneously placed the burden on
themto prove that their conduct in purchasing Bragdon’s shares
"conformed to their fiduciary obligations." In making this

argunent, the Davenports acknow edge that the burden is

presumptively theirs under Massachusetts law, see Cleary V.
Cleary, 692 N E.2d 955, 958 (Mass. 1998), but make a strained
argument for a burden shift on the basis of a statenent in
Cleary that a fiduciary’s burden "is generally met if the
fiduciary shows . . . [that the questioned transacti on was made]
with the advice of independent |egal counsel." 1d. at 959.

The Davenports have |littl e reason to conpl ai n about the
district court’s burden-of-proof instruction. Prior to trial,
they submtted to the court a proposed instruction which stated
that it was their burden to show that the transaction "was
advant ageous for the Plaintiff." Moreover, at trial, they
failed to articulate a coherent objection to the instruction
given. Finally, they failed to object to the Fed. R Civ. P.

49(a) breach of fiduciary duty question that was put to the

- 8-



jury, which asked whether the Davenports had established by a
preponderance of evidence that they had carried out their
fiduciary obligations to Bragdon. In view of this triple
wai ver, we ask only whether the jury s conclusion that there had
been a breach of fiduciary duty constitutes a m scarriage of
justice or calls into question the integrity of the judicial

process. See Beal Bank, SSB, 177 F.3d at 71. Patently, it does

neit her.

Under Massachusetts law, "the general rule is that one
acting in a fiduciary capacity for another has the burden of
showi ng that a transaction with hinself was advant ageous for the
person for whom he was acting." Cleary, 692 N. E 2d at 958
Here, there was overwhelm ng evidence to support the jury’s
conclusion that the Davenports’ deal with Bragdon was
advant ageous for them but di sadvant ageous for Bragdon, and thus
constituted a breach of the Davenports’ fiduciary duty to
Bragdon. Moreover, our review of the record as a whol e does not
lead us to conclude that, the Davenports’ decepti ons
notw t hst andi ng, Bragdon unjustifiably proceeded wth the
pur chase. Under these circunstances, there is no basis for
upsetting the jury’'s liability determ nation.

C. Chal l enge to the Damages Award for Breach of Fiduciary Duty




The Davenports assail the jury’ s danmages award on t hree
grounds. First, they contend that the district court erred in
permtting Bragdon’s expert witnesses to testify because these
Wi t nesses, in conbination, used an inproper and prejudicial
nmet hod to assess the true worth of plaintiff’s DRT shares.
Second, they assert that the court erred in allow ng Bragdon to
cross-exam ne DeWtt Davenport about the value of defendants’
personal assets and Trust assets of which the Davenports nmade
use. Third, they argue that the jury s damages award was
insufficiently grounded in the evidence and grossly excessive.
Each of these argunments nmerits only the briefest of responses.

The only challenge the Davenports nmade to Bragdon’s
experts bel ow was grounded on the fact that Bragdon’s first
expert, a real estate appraiser naned WIlliam Curley, used a
val uati on met hodol ogy that initially valuedin toto all hol di ngs
in which DRT had an interest, and Bragdon’s second expert, an
accountant naned Stephen Gizey, then reduced this figure to
account for the fact that DRT only had a partial interest in
some of the holdings.? In the Davenports’ view, Curley’'s

testimony regarding the total value of the holdings in which DRT

1Al t hough we explicitly address only the preserved chal | enge
to the district court’s decision to permt Bragdon' s experts to
testify, we believe it worth stating explicitly that the court’s
deci sion was not otherw se plainly erroneous. See Beal Bank
SSB, 177 F.3d at 71.
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had an i nterest somehow created a possibility that the jury was
m sled into thinking that DRT was far nore val uable than was in
fact the case. Qur review of the record persuades us, however,
that there is no reason for concern about jury confusion;
Bragdon’s experts clearly and coherently explained their
met hodol ogy and conclusions as to DRT's value, and the
conclusions were anply supported by record evidence. The
district court thus acted well within its wi de discretion in
permtting Bragdon’s experts to present the jury with their

concl usi ons. See Kumho Tire Co., Ltd. v. Carm chael, 526 U.S.

137, 141-42 (1999) (reviewi ng for abuse of discretion decision
whet her to admt chall enged expert testinony).

As to the Davenports’ second argunent, our review of
the record persuades us that, due to the overwhel m ng evidence
of a breach of fiduciary duty and the anpl e evidence supporting
the damages award, any error in admtting evidence of the
Davenports’ personal assets and/or Trust assets of which the
Davenports made use was harm ess. See Fed. R Civ. P. 61. And
gi ven what we have just said about the evidence supporting the
damages award, we sunmarily reject the Davenports’ challenge to
t he foundation and size of the damages award — a chall enge, we

add, that was levied only on appeal.

Affirmed. Costs to appell ee.
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