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TORRUELLA, Chief Judge. This is an appeal fromsumrary

j udgnment for the def endant enpl oyer in a clai mof wongful discharge
under the Anmericans with Disabilities Act ("ADA"), 42 U.S.C. § 12101,
and t he Massachusetts anti-discrimnation statute, Mass. Gen. Laws ch.
151B, 8 1. For the reasons di scussed bel ow, we reverse and renmand f or
proceedi ngs consistent with this opinion.

| . BACKGROUND

The following facts are summarized in the |ight nost
favorabl e to the appel l ant. 1n Septenber 1991, appel | ee Massachusetts
Heal t h Research Institute ("MHRI ") hired appel | ant M chael Ward to
split histime as alab assi stant and as a data entry assistant tothe
pl asma programcoordi nator. The appel |l ant did not notify MHRI of any
disability at this tinme.

MHRI requires its enployeestofill out daily tinme sheets
under a "flex-tinme" schedul ethat allows all enpl oyees to start work
any ti me between 7: 00 and 9: 00 a. m and | eave for the day after t hey
have wor ked seven and a hal f hours. Beginninginearly 1992, Ward
woul d often arrive after 9:00a. m -- generally between 9: 10 a. m and
9:35a.m, but occasionally as late as 10: 00 a.m or 12: 00 noon. On
t hose occasi ons, Ward woul d still work the required seven and a hal f
hours.

| n Decenber 1992, Ward recei ved a perfornmance eval uati on

indicatingthat histardinessinterferedwthhislabduties. Carly
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Ferrin-Grdner, the supervi sor of the screening | aboratory, al soissued
a ver bal warning, confirnedin a Decenber 29, 1992 nenor andum noti ng
t hat Ward had not made it to work by 9:00 a. m in over three nont hs.
As aresult, Ward was reassignedtoafull-tinme dataentry position
wor ki ng for Thomas Bal dwi n. Ward mai nt ai ns t hat he i nforned Ferri n-
Gardner at this time that he was | ate because his arthritis caused
stiffness and pain in the nornings.

In Ward' s July 29, 1993 witten performance review, Ward's
supervi sor agai n conment ed on probl ens rel ated to Ward' s tardi ness and
hi s need for constant supervisionto conpletewrkinatinely manner.
Shortly afterward, on August 4, 1993, one of Ward' s doctors sent a note
to MVHR identifying Ward as a pati ent who "suffers froman i nfl amat ory
arthritis, whichmay fromtinetotinme cause swel ling and pai n of the
jointsandinterferewithactivities.” Wrd was subsequently presented
withthe July reviewal ong wi th an August 13, 1993 written warning t hat
addressed Ward' s recurring tardi ness despite repeated repri mands and
put hi mon notice that further problens would result indisciplinary
actionupto andincludingdismssal. Ward chal | enges t he accur acy of
hi s second revi ew, and agai n cl ai s that he di scussed his arthritis
with Ferrin-Gardner.

On Cctober 21, 1993, Ward' s supervi sor and anot her enpl oyee

cl ai mto have seen Ward arrive late, but enter 9:00a.m on histine



sheet. Even t hough Ward deni ed that he falsifiedthe entry, he was
suspended for three days w thout pay.

When he returned to work, he subm tted an enpl oynent formin
whi ch he i ndi cated that he has adisability. Healsoinfornmed Patricia
Leonard, the director of human resources, that he suffered from
arthritis and requested a nodi fi ed work schedul e t o accommodat e hi s
di sability. Ward did not provide, and Leonard di d not seek, further
medi cal information, before Leonard rejected his request onthe ground
t hat t he ADA does not require an acconmodati on that woul d al l owWard to
start work | ater than ot her enpl oyees -- i.e. the two-hour wi ndowin
t he norni ng shoul d be sufficiently fl exi ble. Leonard never di scussed
this conversation with Ferrin-Gardner.

On March 4, 1994, after Ward arrived | ate on two consecutive
days, ! MHRI term nated hi s enpl oynent for excessive tardi ness. At the
end of March, Ward' s doctor wote aletter to MHRI, di scussi ng Ward's
arthritic condition and expl ai ni ng anong ot her t hings that his synptons
"tend to be worse after a period of inactivity, and are especially
prom nent in the norning."

Ward filedthis actionon June 20, 1996 al | egi ng t hat he was
wrongful l'y di scharged and was subj ect to a hostile environnment in

vi ol ation of the ADA and Mass. Gen. Laws ch. 151B, 8§ 4(16). The

1 The ti mesheets fromQOct ober 27, 1993 to March 4, 1994 are ni ssing
fromthe record.
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di strict court granted summary judgnent for MHRI on May 7, 1999. On
appeal , Ward only rai ses his claimthat the ADA and state disability
| aw were viol ated because he was not provided with reasonabl e
accommodat i on of his disability and he was term nat ed because of his

di sability.



1. STANDARD OF REVI EW

Summary judgnent is appropriateif MHR has shown that there
is nogenuineissueastoany mterial fact andthat it isentitledto
judgnment as amatter of law. See Fed. R Gv. P. 56(c). Wereviewthe
district court's summuary judgnent de novo and assess the factsina

i ght nost favorable to Ward. See Morris v. Governnent Dev. Bank of

Puerto Rico, 27 F.3d 746, 748 (1st Cir. 1994).

Vard wil | defeat MHRI's notion for sunmmary judgnent if he has

produced "specific facts, insuitable evidentiary forni that establish

t he presence of a genuineissuefor trial. ld.; seealsoFed. R Gv.

P. 56(c). A"genuine" issueis one supported by such evidence that "a
reasonabl e jury, drawi ng favorabl e inferences,"” couldresolveit in

favor of the nonnmoving party. Smith v. F. W Mirse & Co., 76 F. 3d 413,

427 (1st Cir. 1996); see al so Libertad v. Wel ch, 53 F. 3d 428, 435 (1st

Cir. 1995).
[11. AMERI CANS W TH DI SABI LI TI ES ACT

To state a prima facie claimof disability discrimnation
under the ADA, 2 a plaintiff nust prove by a preponderance of the
evidence that: (1) he was di sabl ed wi thin the neani ng of the Act; (2)

he was a qualified individual, i.e. able to performthe essenti al

2 The Supreme Judicial Court of Massachusetts has indicated that
federal case |l awconstruing the ADA shoul d be followedininterpreting
t he Massachusetts disability | aw. See Labonte v. Hutchi ns & Weel er,
678 N. E. 2d 853, 856 n.5 (Mass. 1997); Wieatley v. Anerican Tel. & Tel.
Co., 636 N. E. 2d 265, 268 (Mass. 1994).
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functions of the positionw th or wi thout reasonabl e accommodat i on; and

(3) he was di scharged because of his disability. See Criado v. | BM

Corp., 145 F. 3d 437, 441 (1st Cir. 1998); Jacques v. Cl ean-Up G oup,

Inc., 96 F.3d 506, 511 (1st Cir. 1996). For purposes of sumary
judgnent, the district court assuned that the appellant's arthritis was
a di sability under the ADA, 2 but granted sumary j udgnent because t he
remai ni ngtwo el enents of aprinmafacie case were not satisfied. W
followthe district court's | ead and focus on the second and third
el ements of the appellant's prim facie case.

At first glance, this seens to be an easy case -- we are
inclined to presume that regular and reliable attendance is an
essential function of any job, and if the appellant has pain and
stiffness inthe nornings that prevents hi mfromarriving at work on
time, then he should start his day earlier. After athorough revi ewof
the record and rel evant case | aw, however, the i ssues becone nore
nmuddl ed. 1t is apparent fromthe appellant's testinony, as supported
by hi s doctors, that he al ready wakes up every norni ng bet ween 4: 00 and
5:00a.m andthat thelevel of painandstiffness hew |l face on a
given norning is unpredictable. Furthernore, thereislittle evidence

intherecordthat aregular and predictabl e schedul e is an essenti al

3 W may not be convinced that the appellant's severearthritisisa
di sability under the ADA, but for purposes of review ng summry
judgnment, there is sufficient evidence that his condition
"substantially limts" mpjor life activities. 29 C.F.R 8§ 1630.2(09)
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function of Ward's data entry position, or alternatively, that his
request ed accommodat i on - - an open- ended schedul e -- woul d be an undue
burden on hi s enpl oyer. For these reasons, as di scussed nore fully
bel ow, we nust reverse the opinion of the district court.?

A. Qualified Individual

It is Ward' s position that he can performthe essenti al
functions of his jobw ththe reasonabl e acconmodati on of a fl exi bl e
schedul e. MHRI argues that maintaining a predictabl e and regul ar
schedul e i s an essenti al function of his job, and t hat because t he
record cl early shows t hat Ward cannot performthis functionwth or
wi t hout reasonabl e accommodati on, he is not a qualifiedindividual
under the ADA.

Qur inquiry is sonewhat conplicated by the interrel ationship
between t he terns "essential functi on" and "reasonabl e acconmodati on. "

See Carr v. Reno 23 F. 3d 525, 529 (D.C. Cir. 1994) (discussing the

connecti on bet ween both concepts in Rehabilitation Act case).® The
exam nati on of an enpl oyee's "qualified" status requires consideration

of avail abl e reasonabl e accommdati ons. The anal ysisis generally

4 We need not reach the appellant's additional theory that the
appellee's failuretoengageintheinteractive process provi ded an
i ndependent basis for his ADA claim

5 For our purposes, the standards appliedinthe Rehabilitation Act of
1973 are identical tothose of the ADA. See Jacques v. Cl ean-Up G oup,
Inc., 96 F.3d 506, 513 n.7 (1st Gir. 1996) (citing29 C.F.R § 1630.1,
app. (1995)).
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broken into two steps: (1) whether the enpl oyee coul d performthe
essential functions of thejob; (2) if not, whether any reasonabl e
accommodati on by the enployer would enable himto performthose

functions. See White v. Stone, 45 F. 3d 357, 361 (10th Cir. 1995)

(citing cases); Tyndall v. National Educ. Crs. Inc. of California, 31

F.3d 209, 213 (4th Cir. 1994) (citingChandler v. City of Dallas, 2

F.3d 1385, 1393-94 (5th Cir. 1993)).

Particularly with attendance cases -- as opposed to a si npl er
case where, for instance, a di sabl ed enpl oyee needs to sit rather than
stand to performthe essential functions of ajob--itisdifficult to
separate the analysisinthis manner, and as aresult courts varyin
their treatnent of attendance probl ens inthe ADA context. Some courts
focus on whet her a fi xed schedul e i s an essenti al requirenment for the

specific job and end the analysis there. See, e.qg., Laurin v.

Provi dence Hosp., 150 F. 3d 52, 59-61 (1st Gr. 1998); Tyndall, 31 F. 3d

at 213-14; cf. EEOC v. Al C Sec. Investigation, Ltd., 820 F. Supp. 1060,

1063-64 (N.D. Il1l. 1993) (denyi ng summary j udgnent due t o questi ons of
fact whether regul ar attendance i s essenti al function of job). Sone
courts conclude that a fixed schedul e is essential but nove on to
consi der whether thereis an effective reasonabl e acconmodati on. See,

e.q., Jacgues, 96 F. 3d at 512; Carr, 23 F. 3d at 529; Wj ci echowski v.

Ener gency Technical Servs. Corp., 1997 W. 164004, *2-*4 (N.D. I11.);

Aqui nas v. Federal Express Corp., 940 F. Supp. 73, 79 (S.D.N. Y. 1996);
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Fritz v. Mascotech Autonotive Sys. Group, Inc., 914 F. Supp. 1481,

1488-90 (E.D. M ch. 1996); Vorhies v. Pioneer Mg. Co., 906 F. Supp.

578, 581-82 (D. Col o. 1995); Hendry v. GTE North, Inc., 896 F. Supp.

816, 825-27 (N.D. Ind. 1995); Barfield v. Bell South Tel ecomms., Inc.,

886 F. Supp. 1321, 1325-27 (S.D. M ss. 1995). And ot hers confinethe
attendance i ssue to whether a nodified schedule is a reasonable
accommodation to performthe essential functions of the job. See,

e.q., Heise v. Genuine Parts Co., 900 F. Supp. 1137, 1153-54 (D. M nn.

1995); Dutton v. Johnson County Bd. of County Comm rs, 859 F. Supp.

498, 506-09 (D. Kan. 1994); Kennedy v. Appl ause, Inc., 1994 W. 740765,
*6-*7 (C.D. Cal. 1994), aff'd, 90 F. 3d 1477 (9th Cir. 1996); Guice-

MIls v. Derwinski, 772 F. Supp. 188, 199 (S.D.N. Y. 1991).

Rat her t han sel ect one approach, we proceed by consi deri ng
first whether attendance is an essential function of Ward's position,
and second, if it is not an essential function, is anodifiedschedul e
a reasonabl e accommodation that will allow Ward to performthe
essential functions of his job.

1. Essential Function

An essential functionis a"fundanental job dut[y]" of the
enpl oynment positiontheindividual with adisability holds or desires.
Laurin, 150 F.3d at 56-57. The term does not include "marginal
functions of the position,” but at the sane tine it "my be nore

enconpassi ng t han such core j ob requi renents as an enpl oyee' s t echni cal
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skil | s and experi ence even i ncl udi ng such i ndi vi dual or idiosyncratic
characteristics as scheduling flexibility." 1d. at 57, 59 n.6
(internal citations omtted).

The district court deferredto MHR ' s judgnent that "regul ar
and timely attendance during prescri bed work hours” i s an essenti al
function of Ward's job. In doing so, the court noted that MHRI
enforces its attendance policy for all of its enpl oyees. But that fact
al one does not invariably |lead to a conclusion that regul ar and
reliabl e attendance i s an essenti al function of every positionat MRl .
Wi | e we general |y gi ve substanti al wei ght tothe enpl oyer's vi ew of
j ob requirenents inthe absence of evi dence of discrimnatory ani nus,

see Laurin, 150 F. 3d at 57-61; EEOC v. Anego, Inc., 110 F. 3d 135, 144-

45 (1st Cir. 1997), it is only one factor in the analysis. EECC
interpretive regulations indicate additional fact-intensive
consi derati ons, including anong others: witten job descriptions,
consequences of not requiringthe function, work experience of past
i ncunbent s, and wor k experi ence of current i ncunbents. See 29 C. F. R
§ 1630.2(n)(3); Laurin, 150 F.3d at 56-57. Unfortunately, the
applicabl e factors do not shed nuch | i ght on whet her a regul ar and
predi ct abl e schedul e i s an essential function of adataentry clerk.
At t endance i s not specific to any factor but presumably applies to and

af fects each of them
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Ganted, aregular and reliabl e schedul e may be an essenti al

el ement of nost jobs. See Tyndall, 31 F.3d at 213 (citing cases);

Carr, 23 F. 3d at 530. However, as i ndi cated bel ow, resol ution of the
issueineachcaserequires afact-intensiveinquiryintothe pattern
of the attendance problem and the characteristics of the job in
guestion. Andthe defendant, who has better access to the rel evant
evi dence, shoul d bear the burden of proving that a gi venjob function

is an essential function. See Benson v. Northwest Airlines, Inc., 62

F.3d 1108, 1113 (8th Cir. 1995); Monette v. EDS Corp., 90 F. 3d 1173,

1182 n. 8, 1184 (6th Cir. 1996) (discussing 42 U.S.C. § 12112(b)(6));

cf. Stone v. City of Mount Vernon, 118 F. 3d 92, 99-100 (2d Cir. 1997)

(reversing because there was i nsufficient evidence to support cl ai ned

essential function), cert. denied, 522 U. S. 1112 (1998); White, 45 F. 3d

at 362 (exam ning enployer's evidence in support of position's
essential functions).

We find nothing inthe record to support the appellee's
positionthat a set scheduleis an essential requirenent for Ward' s
job. MHRI insists that Ward requires supervision and that, therefore,
arrival by 9:00a.m is essential. This determ nationis apparently
based on performance eval uati ons t hat suggest t hat Ward has perforned
poorly, inadditionto his tardi ness problem However, the appellee
does not contend t hat Ward was t ermi nat ed f or poor performance, only

for recurring tardi ness. And Ward chal | enges the accuracy of his
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| at est performance revi ew, clai mng that he was gi ven no opportunity,
as per normal MHRI policy, torespondtothe evaluation. Thus, there
is some dispute as to whether Ward's performance was, in fact,
deficient, and that di spute underm nes MVHRI's sol e expl anation for its
judgnment that a regular and reliable schedule is an essenti al
requi renent of Ward's position. Mreover, the exi stence of aflexible
schedul e that permits Wardto work from7:00a.m - 3:00 p.m or 9:00
a.m - 5:00 p.m, regardl ess of his supervisor's schedul e, creates the
obvi ous inmpression that MHRI is not bothered by some periods of
unsupervi sed work. We nmust infer that thereis a genui ne di spute of
fact over Ward's need for constant supervision.

What i s noticeably absent fromthe recordis any evi dence
t hat the nature of Ward' s positionrequires that he be present during
specific hours of the day. Infact, the record suggests ot herw se.
Ward has no duties other than data entry and his work is only time-
sensitiveinthat it nmust be conpl et ed before the | aboratory opens the
next day. And ot her than the di sputedissue of supervision, VHRI did
not suggest that it is essential that Ward's work schedul e
significantly overlap w th other | ab enpl oyees -- e.g. for transfers of
information or to neet ti ne-sensitive deadlines. Based onthis record,
a reasonabl e factfi nder coul d concl ude that a regul ar and predi ctabl e
schedul e i s not an essential function of Ward's position solong as he

wor ks therequisite 7.5 hours per day. Conpare Laurin, 150 F. 3d at 59-
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61 (consi deri ng "exceptional " schedul i ng demands upon 24- hour hospit al
maternity unit and general undesirability of night shifts in concluding
that shift flexibility is essential function); Tyndall, 31 F.3d at 213-
14 (observing that teachi ng position requires regul ar presence on
canpus to teach assigned courses during schedul ed class tines);

Wj ci echowski , 1997 W. 164004 at *2-*3 (consi dering that sal esperson

position requires daily contact with custoners, cold calls, and
secondary functions of back-up onincomngsalescalls, daily mail, and
dai |l y environnent al cl eanup proposal preparation); Aqui nas, 940 F.
Supp. at 79 (accepting Fed Ex strict attendance policy dueto time-
sensitive nature of job); Fritz, 914 F. Supp. at 1489 (observing t hat
inadditionto evidence of enforcenent of punctuality policy, defendant
pointed to "the shortage of conputer equi pnent and the need to
occasional ly consult with and supervise Plaintiff as he performed his
wor k") ; Vorhies, 906 F. Supp. at 581 (observi ng enpl oyer's testi nony

that plaintiff had uni que duties which had to be perforned daily);

Hei se v. Genuine Parts Go., 900 F. Supp. 1137, 1152-53 (D. M nn. 1995)
(consi dering whet her daily custoner contact i s essential function of
sal esperson); Hendry, 896 F. Supp. at 825 (concl udi ng t hat servi ce
clerk positionrequired four basic functions to be perforned daily);
Barfield, 886 F. Supp. at 1326 (observing that sal es representati ve has
dai |y duti es such as handl i ng custoners' conplaints andinquiries); AIC

Sec. Investigation, Ltd., 820 F. Supp. at 1063-64 (denyi ng summary
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j udgrment due to question of fact whet her Executive Director position
had heavy day-to-day demands that were affected by absence).
2. Reasonabl e Acconmpdati on

A reasonabl e accommodati on "enabl e[ s] a qualified indivi dual
with a disability to performthe essential functions of [his]
position." See 29 CF.R 8 1630.2(0)(ii). Ward contends that withthe
reasonabl e accommdat i on of an open schedul e, he coul d performthe
essential functions of his job — 7.5 hours of data entry.

We declineto holdthat the flexi bl e schedul e Vard proposes

is per se unreasonable.® The ADA explicitly states that "job

6 Contrary to MHRI's assertion that "nunerous courts have hel d t hat,
as a matter of | aw, open-ended ' work when abl e’ schedul es are not
reasonabl e accommodati ons, " Appellee' s Brief at 34, the referenced
courts all engage i n sone | evel of factual inquiryintothe specific
accomodati on and t he burden on t he enpl oyer. See Carr, 23 F. 3d at 529
(relying on the specific nature of the position and enployer in
concl udi ng t hat request ed accomodati on woul d i npose undue har dshi p) ;
Kinmbro v. Atlantic Richfield Co., 889 F. 2d 869, 878 &n.8 (9th Cir.
1989) (finding "clear support inthe record" for determ nationthat an
open ended schedul e "woul d have i nposed an undue har dshi p" based on
val i d safety concerns for an i ndi vi dual machi ni st wor ki ng al one after
hours); Kennedy, 1994 W. 740765 at *7 (holding that plaintiff failedto
show she coul d performthe essential functions of her jobwith the
request ed accommodat i on and t hat t he request ed accomodati on to work 10
hours one day and 2 hours the next as her condition permtted was
unreasonabl e as a matter of | aw); Smartt v. Charl otte Housi ng Auth.
1998 W. 760866, *3-*4 (WD.N. C. 1998) (observing that the nedical
evi dence refuted need for requested accommodat i on); Pal azzolo v. Gal en
Hosps. of Texas, Inc., 1997 W. 837951, *3-*4 (N.D. Ga. 1997) (observing
t hat accommodati on would require restructuring the closing chef
posi tion before concl udi ng t hat open schedul e i s unreasonabl e); Hypes
v. First Commerce Corp., 3 F. Supp. 2d 712, 719 (E.D. La. 1996)
(hol ding that "[an open ended schedul e] hardly seens a reasonabl e
accommodationinthis case,” wherethe plaintiff's work affects the
schedul e and efficiency of others in his departnent.).
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restructuring” and "part-tine or nodified work schedul es” are potenti al
reasonabl e accommodations. 42 U.S.C. § 12111(9); Oiado, 145 F. 3d at
441, 443 (citing statute). Nothinginthat explicit | anguage inplies
that a nodi fi ed schedul e nust be regul ar or predictable. But see

Kennedy, 1994 W. 740765 at *6 (citingWal ders v. Garrett, 765 F. Supp.

303, 314 (E.D. Vva. 1991)).
Therefore, MHR nust submt sone evi dence in support of its
position that the requested accommodati on woul d i npose undue har dshi p.

See 42 U. S.C. 8§ 12112(b)(5)(A); Stone v. City of M. Vernon, 118 F. 3d

92, 97 (2d G r. 1997) (in practice "showing] that the accommodationis

not reasonabl e, or that it i nposes an undue hardship anounts[] to
t he same thing' " (quotingBorkowski, 63 F.3d at 138)); Mnette, 90 F. 3d
at 1183; Benson, 62 F.3d at 1112; White, 45 F. 3d at 361. However,
rat her than produce evi dence that a fl exi bl e schedul e woul d present
"significant difficulty or expense," 29 C F.R 8 1630.2(p)(1), MR has
of fered only general statenments regardingthe snowbal | effect of such
an accommodation — it would elim nate enpl oyers' control over the
wor kpl ace and ability to mai ntain any standards. Such an argunent runs
counter to the general principle behindthe ADAthat i nposes a duty on
the enployer to nodify sone work rules, facilities, terns, or
conditions to enabl e a di sabl ed persontowork, andif MHR's position

were given credence, it would defeat alnpbst any reasonable

acconmmodati on.
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| nstead, to neet its burden, MHRI needs t o produce at | east
sonme nodi cumof evi dence showi ng t hat an open- ended schedul e woul d be
a hardshi p, financial or otherwise. See 29 C.F. R § 1630.2(p)’; e.q.

Sot 0- Ccasi o v. Federal Express Corp., 150 F. 3d 14, 20 (1st Gr. 1998)

(recogni zi ng that request ed acconmodat i on woul d requi re t hat enpl oyer
real | ocat e ot her enpl oyees to conpl ete appellant' s data entry work - -
6-9 hours' worth of work per day -- to ensure that her deadl i nes were

met); Carr, 23 F.3d at 529 (concluding that "[t]he U S. Attorney's

7 The regul ations provide the follow ng factors to be consi dered:

(i) The nature and net cost of the acconmpdati on needed
under this part, takinginto considerationthe availability
of tax credits and deductions, and/or outside funding;

(ii) The overall financial resources of the facility or
facilities involved in the provision of the reasonabl e
accommpodati on, the nunber of persons enployed at such
facility, and the effect on expenses and resources;

(i1i) The overal |l financial resources of the coveredentity,
t he overal | size of the business of the covered entity with
respect to the nunber of its enpl oyees, and t he nunber, type
and | ocation of its facilities;

(iv) The type of operation or operations of the covered
entity, includingthe conposition, structure and functions
of the workforce of such entity, and the geographic
separ at eness and adnmi ni strative or fiscal relationship of
the facility or facilities in question to the covered
entity; and

(v) The i npact of the accommobdati on upon t he operati on of
the facility, includingtheinpact onthe ability of other

enpl oyees to performtheir duties and the i npact on the
facility's ability to conduct business.

29 C.F.R § 1630.2(p).
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O fice 4.00 p.m deadline renders a flexible schedule an undue

har dshi p" because ot hers woul d have to do plaintiff's work on a regul ar

basis); Guice-MIls, 772 F. Supp. at 199 (reasoni ng t hat request ed
accommodation of 10: 00 a. m start time for Head Nurse was unreasonabl e
burden on hospital because her duti es woul d have to be reassi gned).
For exanpl e, MHRI coul d have i ntroduced evidence that in order to
accommodate Ward, it would need to keep the |aboratory open
indefinitely at significant cost (extra hours for security personnel or
janitorial staff) or that his duti es woul d need t o be subsuned by a co-
wor ker. MHRI has only suggested that it woul d be a burdentorequire
War d' s supervi sor to match hi s schedul e, but as di scussed above, there
is afactual dispute over Ward's need for constant supervisionto
performthe essential functions of his job.

B. Discharged Because of Disability

Because we al so find that thereis a genuine disputeasto
whet her Ward' s tardi ness was caused by his disability, we nust reverse
thedistrict court's decision. It is undisputedthat Ward i nforned hi s
enpl oyer that he had a disability prior to his term nation throughthe
new enpl oynent application and his conversationw th Leonard. The
medi cal evi dence unequi vocal |y establishes that Ward suffers from
severe arthritis "characterized by marked i ncrease i n synpt ons of pain
and stiffness after periods of i rmobilization" such as sl eepi ng. App.

at 104 (letter of Dr. Jeffrey R Whl get han, May 13, 1998). Synptons
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are "nost evident inthe norning" and stiffness canlast upto several
hours. 1d. Thepainalsointerfereswithhisabilityto sleepto such
an extent that he esti mates t hat he averages about two hours of sl eep
per night. Seeid. at 195. Although one of his doctors recomended
t hat he nake an effort togoto bed earlier and to take naps, seeid.
at 90, that sanme doctor | ater stated that he coul d drawno concl usi on
that altering sl eep habits woul d enable Wardto arrive at work on ti e,
see id. at 741. According to Ward's testinony regardi ng his daily
ritual, he always showers at night, usually retires to bed around 10: 00
p. m and ari ses between 4-5:00 a. m Before he can get out of bed, he
nmust use a bl owdryer to heat his legs for 15 - 45 m nutes until he can
nmove. And when he is ready, withmuch difficulty he makes hi s way down
three flights of stairs, whichrequires several breaks. Seeid. at
195-97. As his doctor expl ained, "if he picked an early enough ti ne"
t o cover the maxi numdel ay, it "m ght be so early that he woul d have to
go to bed at three in the afternoon.” 1d. at 159.

The district court, relying onArego, 110 F. 3d at 149, and

Leary v. Dalton, 58 F. 3d 748, 753 (1st G r. 1995), concl uded t hat even

i f the appellant "was fired ' because of' his tardiness, it does not
foll owthat he was fired ' because of' thearthritis.™ Opinionat 13.
However, the facts of this case clearly do not support an instance of
the but/for reasoning this circuit criticized in those cases. In

Anmego, the appel | ant was t erm nat ed because she coul d not be trusted to
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handl e t he medi cal -rel ated functi ons of her job -- overseei ng and
adm ni stering nedication -- due to her attenpted suicide through
medi cati on overdose. See Anego, 110 F. 3d at 144. The enpl oyee was
t er m nat ed because of t he nmet hod of attenpted sui ci de, whi ch does not
flowdirectly fromher depression. See id. at 149. Simlarly in
Leary, we upheld summary judgnment agai nst an enpl oyee who was
term nated for m sconduct that resulted fromhis al coholism See
Leary, 58 F. 3d at 753-54. Incontrast, thereis arguably a conduct
connectionin Wrd' s case -- the tardiness flows directly fromthe
arthritis -- and therefore, afinding against hi monthis el ement was
i nproper.
| V.  CONCLUSI ON

Because t her e exi st genui ne di sputes of material facts asto
t he appel I ant' s performance and whet her he was di schar ged because of
his disability, and because MHRI has not established that it is
entitled to judgnment as a matter of | aw, wereverse and remand for
pr oceedi ngs consi stent withthis opinion. O course, at trial, MHR is
entitledto present evidence torebut evidence that Ward has eit her
submtted or will submt relating to each of the i ssues di scussed

her ei n.
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