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Sept enber 11, 2000

LIPEZ, Circuit Judge. This case requires us to decide

whet her the permanent rules of the Illegal Immgration Reform
and | mm grant Responsibility Act of 1996 (IIRIRA), Pub. L. No.
104- 208, 110 Stat. 3009-546 (1996), repeal the jurisdiction of
the federal district courts pursuant to 28 U S.C. § 2241 to
review statutory interpretation and constitutional clainms
asserted by aliens convicted of one or nore crimes specified in
the Immgration and Nationality Act ("INA") on a petition for a
writ of habeas corpus. We have previously held that the
Antiterrorismand Effective Death Penalty Act of 1996 ("AEDPA"),
Pub. L. No. 104-132, 110 Stat. 1214 (1996), and IIRRA's
transition rules elimnated our jurisdiction to reviewon direct
appeal a deportation order entered agai nst an alien convicted of

certain crimes, see Goncalves v. Reno, 144 F.3d 110, 117 (1st

Cir. 1998) (construing IITRIRAtransition rules); Kolster v. INS,

101 F.3d 785, 786 (1st Cir. 1996) (construing AEDPA), but that
nei t her AEDPA nor |1 RIRA s transition rules revoked the district
courts' historical power pursuant to the general federal habeas
corpus statute to review statutory or constitutional chall enges

to imm gration decisions, see Mattis v. Reno, 212 F.3d 31, 35




n.6 (1st Cir. 2000); Wallace v. Reno, 194 F.3d 279, 285 (1st
Cir. 1999); G&oncalves, 144 F.3d at 113. We hold today that
|l RIRA"s permanent rules |ikewise do not divest the federal
courts of their traditional jurisdiction to grant wits of
habeas corpus pursuant to § 2241.

l.

A native of Trinidad and Tobago, Soondar Mahadeo
immgrated to the United States with his famly twenty-six years
ago. In 1984, and again in 1991, Mahadeo was convicted of
possession of marijuana wth intent to distribute; each
conviction constitutes an "aggravated fel ony" as defined by the
INA. See INA § 101(a)(43)(B); 8 U.S.C. § 1101 (a)(43)(B).! On
May 30, 1997, the INS comrenced renoval proceedings against
Mahadeo. The inm gration judge found himrenovabl e and ordered
hi m deport ed.

Mahadeo appealed to the Board of Inmgration Appeals
("BIA"), arguing that he was entitled to apply for a
di scretionary wai ver of the renoval order pursuant to former | NA

§ 212(c), as it stood before it was anmended by AEDPA and

! An "aggravated felony" falls in the category of crines
t hat precludes judicial review under INA §8 242(a)(2)(C), AEDPA
8§ 440(a), IIRIRA transition rule §8 309(c)(4)(G, and IIRIRA

permanent rule § 304(a), which adds new | NA 8§ 240A. We refer to
the aliens whose convictions place themwithin this category,
see infra note 4, variously as "crimnal aliens,” or "aliens
with a crimnal conviction."
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repealed by IIRIRA.2 In particular, he argued that denying him
access to former INA 8 212(c) would violate the presunption
agai nst retroactivity in statutory interpretation because his
convictions pre-dated the enactnment of AEDPA and I RIRA. In the
alternative, Mahadeo asserted that retroactive application of
IIRIRA"s repeal of 8 212(c) relief would be unconstitutional.
The BI A rej ected Mahadeo's argunents.

Mahadeo then petitioned the district court for habeas

corpus relief pursuant to 28 U S.C. § 2241, contending that the

2 Bef ore AEDPA anmended 8§ 212(c) in 1996, it provided in
rel evant part:

Aliens lawfully admtted for permanent residence

. who are returning to a lawful unrelinquished
dom cile of seven consecutive years, may be admtted
in the discretion of the Attorney General. . . . The
first sentence of this subsection shall not apply to
an alien who has been convicted of one or nore
aggravated fel onies and has served for such felony or
felonies a term of inprisonment of at |east 5 years.

Codified at 8 U S.C. 8 1182(c) (1995). The second sentence does
not apply to Mahadeo because he did not serve five years for
either of his felony convictions. Despite the literal |anguage

of 8 212(c), which speaks only of aliens "returning,"” it had
been construed to apply not only to aliens seeking discretionary
relief fromexclusion, but also to aliens, |ike Mahadeo, seeking

di scretionary relief from deportation. See Joseph v. INS, 909
F.2d 605, 606 n.1 (1st Cir. 1990); Francis v. INS, 532 F.2d 268,
273 (2d Cir. 1976). IIRIRA's permanent rules repeal 8§ 212(c)
entirely, replacing it wth a new discretionary relief
provi sion, see IIRIRA § 304(a) (adding INA §8 240A, codified at
8 U S.C. 8 1229b (authorizing the INS to "cancel" renoval in
certain circunstances, but not when an alien has been convicted
of an "aggravated felony")).
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BIA erred in concluding that it |acked the authority to consider
his request for discretionary relief pursuant to former INA §
212(c). He reiterated both his constitutional arguments and his
statutory interpretation challenge prem sed on the presunption
agai nst retroactivity. The district court did not address the
merits of Mahadeo's petition because it concluded that IIRIRA s
permanent rules revoked the subject matter jurisdiction of
federal district courts to entertain 8 2241 petitions brought by
ali ens seeking review of inm gration proceedings. Mhadeo now
appeal s.
1.

Al t hough the parties agree that IIR RA"'s permanent
rul es govern Mahadeo's renoval proceedings, we think it is
useful for the analysis that follows to explain why that is so.
Congress enacted AEPDA in April 1996. Anmpong ot her things, AEDPA
expanded the category of crimnal convictions that woul d render

an alien ineligible to apply for § 212(c) discretionary relief.?

s AEDPA 8 440 replaced the prohibition on discretionary
relief for aliens "convicted of one or nore aggravated
felonies,” with a prohibition on such relief for aliens
"deportabl e by reason of having commtted any crimnal offense
covered in section 241(a)(2)(A)(iii) [aggravated felony],
(B)[control |l ed substance], (C)[certain firearmoffenses], or (D)
[ M scel | aneous national security or defense crinmes], or any
of fense covered by section 241(a)(2) (A (ii) [multiple crimnal
convictions] for which both predicate offenses are covered by
section 241(a)(2)(A) (i) [crimes of noral turpitide].” In Al non
v. Reno, 192 F.3d 28, 30-31 (1st Cir. 1999), we concluded that
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Significantly, for crimnal aliens |ike Mahadeo, AEDPA 8§ 440(d)
made all "aggravated felons” ineligible for relief, even if the
alien had not been required to serve a "termof inprisonment of
at least 5 years." Conpare INA § 212(c) (1995) (pre-AEDPA) with
INA § 212(c), 8 U.S.C. § 1182(c) (1997) (post-AEDPA). Just a
few nmonths after Congress enacted AEDPA, it enacted IIRIRA
altering the immgration |aws yet again. Il RERA' s per manent
rules repealed forner INA 8 212(c) and created a new form of
di scretionary relief, "cancellation of renoval." See IIRRA 8§
304 (adding new | NA 8 240A, codified at 8 U S.C. A § 1229b (West
Supp. 1998)). "Cancellation,” like 8 212(c) relief both before
and after AEDPA's amendnents, is not available to aliens whose
crimnal convictions qualify as "aggravated felonies.™ See
I RIRA 8§ 304(a). Like the AEDPA amendnents, the "cancell ation”
provi sion continues to nake all aggravated felons ineligible for
di scretionary relief, irrespective of whether the alien was
required to serve five years in prison.#* Having been convicted
of an aggravated felony, Mahadeo is ineligible for cancellation

of renoval

8 440(d)'s limtation on access to discretionary relief for
"deportabl e, but not "excludable," aliens did not violate equal
pr ot ecti on.

4 In addition, both AEDPA and |IR RA expanded the
definition of "aggravated fel ony" to enconpass nore crinmes. See
AEDPA § 440(e); |IRRA § 321.
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|l RIRA provided for a phase-in period during which
deportati on proceedi ngs woul d be governed by transition rules.
See IIRIRA §8 309(c)(4). The transition rules treat aliens as
subject to the judicial review provisions contained in former
INA § 106, 8 U.S.C. 8§ 1105a (1994), as nodified by AEDPA, but
not as further nmodified by IIRIRA except for certain
transitional changes, see |IIRIRA 88 309(a), 309(c)(1),

309(c)(4); see also Wallace, 194 F. 3d at 283; Prado v. Reno, 198

F.3d 286, 288 n.2 (1st Cir. 1999). One IIRIRA rule included in
the transition regimne was new I NA 8§ 242(g), see IIRIRA § 306(c),
which strips courts of jurisdiction to review certain
i mm gration actions except as provided in INA § 242, 8 U.S.C. 8§

1252. See Reno v. Anerican Arab Anti-Discrimnation Conm, 525

U S 471, 482 (1999). Significantly for the jurisdictional
issue in this case, IIRIRA"'s permanent rules add to I NA § 242(Q)
several new jurisdiction-stripping provisions. See INA 8§
242(a) (1) (providing that "review of a final order of renoval
is governed only by [the Adm nistrative Procedures Act
("APA")]"); INA & 242(b)(9) (consolidating judicial review of
immgration decisions in INA § 242); INA 8 242(a)(2)(C
(limting the availability of judicial reviewfor aliens ordered
renmoved for specified categories of crimnal convictions).

IIRIRA"s transition rules apply to deportation
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proceedi ngs comenced before April 1, 1997; proceedings
comenced on or after that date are governed by IIRIRA s

per manent rul es. See Prado, 198 F.3d at 288 n.2; IIRIRA 8§

309(a). Al t hough Mahadeo’s convictions occurred in 1984 and
1996, prior to the enactnent of AEDPA and IIRIRA, the INS did
not commence renoval proceedi ngs against himuntil May 30, 1997.
Consequently, IIRIRA's permanent rules govern his renoval
pr oceedi ng.

I n Goncal ves v. Reno, we held that, although AEDPA and
| IRIRA's transition rules "divested the United States Courts of

Appeals of their former statutory jurisdiction" to hear clains

brought by aliens seeking discretionary relief fromdeportati on,
"Congress neither explicitly nor by inplication repealed the
grant of jurisdiction in 28 U S.C. 8 2241 to issue wits of

habeas corpus to persons in federal custody which the federal

district courts have had since 1789 and which has al ways been
available in immgration cases.” 144 F.3d at 113 (enphasis

added) . ® After carefully analyzing the provisions of the

5 Since we deci ded Goncal ves, nine other circuits have
agreed that IIRIRA"s transition rules do not repeal access to 8§
2241 habeas relief for aliens seeking review of |Iegal or
constitutional questions raised by i mm gration proceedi ngs. See
Wal | ace, 194 F.3d at 285 n.6 (collecting cases fromthe Second,
Third, Fifth, Sixth, Ei ght, Tenth, and Eleventh Circuits);
Magana- Pi zano v. INS, 200 F.3d 603 (9th Cir. 1999); Bowin v.
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per manent rules relied upon by the Attorney General, we concl ude
that our holding in Goncalves controls here. As a crimnal
al i en, Mahadeo was precluded by Il RIRA from obtaining judicial
review in the court of appeals of the BIA s determ nation that
he was ineligible for a discretionary waiver pursuant to forner
I NA 8§ 212(c). See INA 8§ 242(a)(2)(C). Mahadeo's only avenue
for relief, therefore, was to petition for a wit of habeas
corpus. Although the jurisdiction-stripping provisions in the
permanent rules are nore numerous than those contained in the
transition rules, I RIRA' s permanent rules--like the transition
rul es--lack the kind of explicit |anguage Congress nust use if
it wants to repeal the availability of § 2241.°6

A. Availability of Review Under |INA § 242

INS, 194 F.3d 483 (4th Cr. 1999). But see La Guerre v. Reno,
164 F.3d 1035 (7th Cir. 1998).

6 Because Mahadeo's petition asserts purely statutory
interpretation and constitutional questions, it falls squarely
within with anmbit of § 2241's jurisdictional grant. As the
plain | anguage makes clear, 8§ 2241 "contenpl ates challenges
based on the 'Constitution or laws or treaties of the United
States,'" See &oncalves, 144 F.3d at 123-24 (quoting 28 U.S. C.
8§ 2241(c)(3)); see also Wallace, 194 F. 3d at 284 (observing that
8§ 2241 provides "a general grant of authority to issue habeas
writs for persons held in violation of the Constitution or |aws,

unl ess such jurisdiction has been |limted or wthdrawn by
Congress"). Although Goncalves left for future cases "the task
of defining the precise |limt of the jurisdiction under 28

US C 8 2241 in immigration cases,” we held that the scope of
8§ 2241 review extends to both constitutional and statutory
interpretation questions. |d. at 125.
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The Attorney General argues that Mahadeo's sol e avenue
for reviewof his statutory and constitutional chall enges to the
Bl A decision is new INA 8 242, the judicial review provisions
enacted as part of IIRIRA"s permanent rules. For cri m nal
aliens |like Mahadeo, however, judicial review by the courts of
appeal pursuant to INA 8 242 is unavail able. INA 8
242(a)(2)(C), enacted as part of IIRIRA's permanent rules,
provi des:

Not wi t hst andi ng any ot her provision of |aw,

no court shall have jurisdiction to review

any final order of renmpval against an alien

who is renovable by reason of having

committed a crimnal offense covered in

section . . . 1227(a)(2)(A)(iii) [aggravated

felony] of this title . :

We found simlar provisions included in AEDPA’ and |1 RIRA s

transition rules® to preclude access to appellate review for

! Section 440(a) of AEDPA provides:

(a) JUDI Cl AL REVIEW --Section 106 of the Inmmgration
and Nationality Act (8 U.S.C. 1105a(a)(10)) is anended
to read as follows: "(10) Any final order of
deportation against an alien who is deportable by
reason of having commtted a crimnal offense covered
in section 241(a)(2) (A (iii), (B), (©, or (D, or
any offense covered by section 241(a)(2)(A)(ii) for
whi ch both predicate offenses are covered by section
241(a)(2)(A) (i), shall not be subject to review by any
court.".

8 |1 RIRA 8 309(c)(4)(0G provides:
[ N ot wi t hst andi ng any provision of section
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crimnal aliens. See Goncalves, 144 F.3d at 117 (construing

IIRIRA transition rule 8 309(c)(4)(G); Kalster v. INS, 101 F. 3d

785, 786 (1st Cir. 1996) (construing AEDPA § 440(a)). A plain
readi ng of 8 242(a)(2)(C) suggests the sane result. The phrase,
"no court shall have jurisdiction to review," is functionally
i ndi stingui shable from "shall not be subject to review by any

court,"” the | anguage in AEDPA § 440(a) that we previously found

to preclude direct appeal to the circuit courts, see Kol ster

101 F.3d at 786, and not wunlike, "no appeal permtted," the
| anguage in 8 309(c)(4)(G of IIRIRA's transition rules that we

al so found preclusive, see Goncalves, 144 F.3d at 117-18.

Because I RIRA's permanent rules prevent Mahadeo from bringing
a direct appeal to this court, therefore, his only remining
alternative is to file for a wit of habeas corpus in the

district court.?®

106 of the Immgration an Nationality Act
to the contrary--

* * %

There shall be no appeal permtted in the
case of an alien who is inadm ssible or
deportable by reason of having commtted a
crimnal offense <covered in . . . section
241(a)(2)(A) (ii1i1) [aggravated fel ony] .
of the Immgration and Nationality Act [as
codified at 8 U.S.C. 8 1227(a)(2)(A) (iii)]

° In Goncalves, the Attorney General clained that
notwi thstanding the plain |anguage of INA 8§ 242(a)(2)(CO,
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The Attorney General responds that, notw thstanding
8 242(a)(2)(C)'s jurisdictional bar, several types of judicial
review remai n avail able to Mahadeo. According to the Attorney
General, "[t]he court of appeals can review the petition of a
crimnal alien subject to § 242(a)(2)(C) who raises a
substantial constitutional claim™ She also urges that "the
Court has jurisdiction to determne its own jurisdiction"--that
is, "a court of appeals has jurisdiction to determne (i) if the
petitioner is an alien, (ii) if he is renmovable; and (iii) if he
is renmovabl e because of a conviction for a qualifying crinme.”
She clarifies, however, that "[o]nce the Court has detern ned
that a petitioner is an alien who has been ordered renoved for
a qualifying crimnal conviction[,] it lacks jurisdiction to
review any other challenge that the petitioner mght raise to
hi s renoval proceedings."”

The Attorney GCeneral's position is simlar to the
position she took in Goncalves. There, she suggested that this
court could review substantial constitutional clains and
determ ne whether the alien had, in fact, been convicted of the

type of crinme that invokes the statutory bar to judicial review

judicial review by the court of appeals was required by INA §
242(g). See 144 F.3d at 117-18. We rejected the notion there
that 8 242(g) provides an affirmative grant of jurisdiction for
the courts of appeals to hear appeals of crimnal aliens that
are otherw se precluded. See id.
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See oncal ves, 144 F.3d at 118-109. Because we concl uded t hat

Congress had not repeal ed access to habeas relief under § 2241,
we took no position on whether or to what extent the
Constitution mght require IIRIRA to preserve jurisdiction over
sone types of questions absent the ability to raise such
guestions in a habeas petition. See id. at 118 n.8 W did
observe, however, that "I RIRA itself nakes no provisions for
review as to [crimnal] aliens.” 1d. at 119. O her courts
are divided on whether and to what extent to read IIRIRA s
jurisdictional bar on judicial review as containing inherent

exceptions for certain types of clains. Conpare Liang v. INS,

206 F.3d 308, 322 (3d Cir. 2000) (declining to find exceptions);

with Flores-Mranmontes v. INS, 212 F.3d 1133, 1135 (9th Cir

2000) (concluding that 8 242(a)(2)(C) permts review over only
t he narrow question of whether the alien is renovabl e by reason
of having been convicted of one of the enunerated of fenses); and

with Richardson v. Reno, 180 F.3d 1311, 1316 n.5 (11th Cir.

1999) (construing 8 242(a)(2)(C) as allowing judicial review
over not only the statutory predicates to renoval, but also
statutory interpretation and constitutional questions).

We agree that 8§ 242(a)(2)(C) would not preclude us from
reviewing that provision's applicability to Mahadeo--i.e.,

whet her Mahadeo is an alien, renovabl e, and renpvabl e because of

-13-



a conviction for a qualifying crime. See Fierro v. Reno, 217
F.3d 1, 3 (1st Cir. 2000) ("This court's authority to review
renoval orders based on an aliens's comm ssion of an aggravat ed
felony has recently been restricted, 8 U . S.C. 8§ 1252(a)(2)(C

but this does not bar Fierro's claimon reviewthat he is

a citizen rather than an alien . . . ."); see also Maghsoudi V.

INS, 181 F.3d 8, 13 (1st Cir. 1999) (asserting jurisdiction to

determ ne whether alien's crimnal convictions precluded review

of his immgration proceedings under IIRIRA transition rule 8
309(c)(4)(0Q). The availability of review on these linmted
threshold issues is of little nonent to Mahadeo, however,

because the crux of his petition is a challenge to the BIA's
interpretation of Il RIRA as precluding discretionary relief, not
a challenge to the applicability of § 242(a)(2)(C).

We need not address many of the other issues that the
parties attenpt to raise because we conclude that habeas
jurisdiction remains available to Mahadeo, in conformty wth
our preference stated in Goncalves for grounding jurisdiction
"directly on [the] statutory authority" found in § 2241. See
Goncal ves, 144 F.3d at 119. Qur conclusion that 11 Rl RA does not
repeal the availability of 8 2241 relief in inmgration cases
al so avoids the "serious, novel, and conplex"” constitutional

concerns raised by the elimnation of aliens' historic access to
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general federal habeas corpus jurisdiction when no other

judicial review remins.® See Henderson v. INS, 157 F.3d 106,

119 (2d Cir. 1998); Goncalves, 144 F.3d at 122; see also
Kol ster, 101 F.3d at 786 (enphasizing that AEDPA s restrictions

on judicial review "do[] not offend the Constitution," because
"at | east the habeas corpus review provided by the Constitution

remai ns available to aliens"). But see Richardson v. Reno, 180

F.3d 1311, 1315 (11th Cir. 1999) (holding that IIRIRA limts
habeas review and that such limtations are constitutional). As
we denonstrate below, we are able to avoid these serious
constitutional concerns because we conclude that IIRIRA s
permanent rules lack the clear statenment of the congressiona

intent necessary to elinmnate habeas review Cf. Edward J.

DeBartolo Corp. v. Florida Gulf Coast Bldg. & Constr. Trades

Council, 485 U. S. 568, 575 (1988) (court nust adopt reasonable
interpretation of statute when necessary to avoid serious
constitutional problens).

B. Congress's Intent to Repeal Habeas Jurisdiction

Rel ying on the Supreme Court's decisions in Felker v.

10 We gratefully acknowl edge briefing fromam cus curi ae,
pr of essors from a number of law school s, on t he
constitutionality  of construing IIRIFRA to repeal t he
availability of & 2241 habeas jurisdiction for aliens
petitioning for review of statutory and constitutional
chal l enges to their renoval proceedings.
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Turpin, 518 U.S. 651 (1996), and Ex Parte Yerger, 75 U.S. (8
Wall.) 85 (1869), we held in Goncalves that "any repeal of the
federal courts' historic habeas jurisdiction . . . nust be
explicit and make express reference specifically to the statute
granting jurisdiction." 144 F.3d at 120. That is, we will not
concl ude that Congress intended to repeal the availability of §
2241 "merely by implication.”™ 1d. at 119. Qur task in the
instant case, therefore, is to discern whether Congress has
legislated in IIRIRA with the explicitness necessary to divest
the federal courts of 8 2241 habeas jurisdiction.

The Attorney General relies upon several specific
provisions in INA § 242. She insists that these provisions
individually, and viewed in their "entirety," nake clear
Congress's intent that, under Il RIRA" s permanent rul es, judicial
review for aliens |ike Mahadeo is available, if at all, only
pursuant to I NA § 242.

First, the Attorney General directs our attention to
8§ 242(g), a provision that was effective under IIRRA s
transition rules, and which we determ ned previously did not

repeal the availability of habeas jurisdiction. See Goncalves,

144 F.3d at 122.'' Section 242(g) provides:

11 Al t hough the scope of § 242(g) was narrowed by a
subsequent Supreme Court decision, see Reno v. Anerican Arab
Anti-Discrimnation Comm, 525 U S. 471, 482 (1999) (holding
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EXCLUSI VE JURI SDI CTI ON. Except as provided
in this section [ NA 8 242] and
notw t hst andi ng any ot her provision of |aw,
no court shall have jurisdiction to hear any
cause or claimby or on behalf of any alien
arising from the decision or action by the
Attorney General to comence proceedings,
adj udi cat e cases, or execute renoval orders
agai nst any alien under this chapter.

Al t hough we characterized the "notw thstanding" clause as
"sweeping," we concluded that it does not contain an express

intent to repeal the availability of 8§ 2241. See Goncal ves, 144

F.3d at 122. We find no warrant for a different concl usion now.
As we noted in Goncalves, to read 8 242(g) as prohibiting all
review of immgration cases except as avail able under § 242
woul d lead to the "enornmous consequence[]" of precluding review
under the judicial review provisions contained in old INA § 106,
aresult that would "clearly conflict” with Congress's intent to
preserve review in the transition period under old INA 8§ 106.
See id. (noting that w thout access to old INA 8 106, aliens
whose proceedings were governed by IIRIRA's transition rules
woul d be entirely wi thout access to judicial review since the
judicial review prescribed by INA §8 242 only took effect with

Il RIRA' s permanent rules). If 8 242(g)'s "sweeping" |anguage

that by its own ternms 8 242(g) applied only to "three discrete
actions"--a decision or actionto (i) conmence proceedi ngs, (ii)
adj udi cate cases, or (iii) execute renoval orders), we had
assunmed in Goncalves that it governed judicial review of the
claimasserted in that case.
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does not repeal judicial review under old INA 8 106, it is
difficult to see how it repeals the availability of "so
significant a provision as the general habeas statute." Flores-

Mranmontes, 212 F.3d at 1138.

Second, the Attorney General draws our attention to | NA
§ 242(a)(1), which provides that "[j]Judicial review of a fina
order of renmoval . . . is governed only by [the APA]." The APA,
in turn, vests courts of appeals with "exclusive jurisdiction”
to review certain agency orders. See 28 U.S.C. 88 2341-2351
She also points to INA § 242(b)(9):

Judicial review of all questions of |aw or

fact, I ncl udi ng I nterpretation and

application of constitutional and statutory

provi sions, arising fromany action taken or

proceedi ng brought to renove an alien from

the United States under this subchapter

shall be available only in judicial review

of a final order under this section.
She urges that these provisions read in conjunction channel
"judicial review' of all questions relating to immgration
proceedings into the APA. Neither 8§ 242(a)(1) nor § 242(b)(9),
however, contains an express reference to § 2241. 1ndeed, both
provi si ons speak only of "judicial review. " "'Judicial review

and 'habeas corpus' have inmportant and distinct technical

meanings in the inmmgration context." Fl ores-M ranontes, 212

F.3d at 1140 (citing Sandoval v. Reno, 166 F.3d 225, 235 (3d
Cir. 1999)). “"[1]ln the immgration context, the Court has
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historically drawn a sharp distinction between 'judicial
review --meani ng APA review-and the courts' power to entertain
petitions for wits of habeas corpus.” Sandoval, 166 F.3d at

235; see also Heikkila v. Barber, 345 U S. 229, 235 (1953)

(noting that a statute that elimnated judicial review over
i mm gration proceedings to the maxi num extent perm ssible under
the Constitution did not elimnate habeas corpus); Liang, 206

F.3d at 320; Jurado-Gutierrez v. Geene, 190 F.3d 1135, 1146

(10th Cir. 1999). W read "judicial review' to nmean access to
review under the APA, rather than access to a petition for
habeas corpus pursuant to 28 U.S.C. § 2241.

The Attorney CGeneral contends that in Reno v. Anerican

Arab Anti-Discrimnation Comm, 525 U.S. 471 (1999), the Suprene

Court <construed INA 8 242--and especially 8 242(b)(9)--to
require that all review of imm gration proceedi ngs be channel ed
through 8§ 242 and the APA, precluding habeas relief. In

Ameri can- Arab, the Court held that INA § 242(g) deprived the

federal courts of subject matter jurisdiction to entertain a
direct appeal brought by an alien claimng that he had been
sel ectively chosen for deportation in violation of the
Constitution. See id. at 482-83. Although the principal focus
was on 8 242(g), the Court also stated that 8§ 242(b)(9) is an

"unm st akabl e ' zi pper' cl ause” that "channels judicial review of
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all [decisions and actions.]" See id. Relying on Anerican-
Arab, the district court ruled that it was "conpelled" to
di sm ss Mahadeo's habeas petition for lack of jurisdiction
because, to the extent he sought to declare the renoval order
contrary to the law, his claimwas barred by the INA"s "zipper

clause,"” 8§ 242(b)(9). See Mahadeo v. Reno, 52 F. Supp. 2d 203,

204 (D. Mass. 1999).
Both the district court and the Attorney CGeneral read

Anerican-Arab too broadly. As we stated recently: "nothing in

Anmerican-Arab directly precludes deportees governed by the

IIRIRA"s transition rules from <challenging their final
deportation orders through habeas where they have no ot her way
to assert in court that their deportation is contrary to the

Constitution or laws of the United States."” Wal | ace v. Reno,

194 F.3d 279, 286 (1lst Cir. 1999). Qur reason for declining to

find that Anerican-Arab disturbed habeas jurisdiction was

sinple: Anerican-Arab "was concerned with a different issue"--

namely, whether the court had the subject matter jurisdiction
pursuant to 28 U.S.C. § 1331 to hear the case on direct appeal.

Wal | ace, 194 F.3d at 283. Nothing in Anerican-Arab, therefore,

alters the rule announced in Felker and followed in Goncal ves

that repeal of 8§ 2241 habeas jurisdiction can be achieved only
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by an express reference to that statute. See id.?

Qur conclusion that 8 242(b)(9) does not affect
jurisdiction under 8 2241 is consistent with the Suprene Court's
description of 8§ 242(b)(9) as a "zipper clause.” Section

242(b)(9) is entitled "Consolidation of questions for judicial

review. " It is a "zipper clause” in the sense that it
consolidates or "zips" "judicial review' of immgration
proceedings into one action in the court of appeals. See

Flores- M ranmontes, 212 F.3d at 1140 (clarifying that before §

242(b) (9), sone direct appeals fromimm grati on proceedi ngs were
in the courts of appeals, while others were in the district
courts). Section 242(b)(9) applies only "with respect to revi ew
of an order of renoval under subsection (a)(1l)," and review

under subsection (a)(1l), in turn, occurs only under "chapter 158

of Title 28, [the APA]." [d. Although the APA governs judici al
review of certain agency actions, it does not govern habeas
proceedi ngs brought under 8§ 2241. See id. It follows that 8§

242(b)(9) "does not apply to actions brought in habeas corpus,

and certainly does not serve to repeal in whole or in part the

12 | ndeed, Anerican-Arab noted that the habeas i ssue was
before the circuit courts and, a few days after issuing
Anmeri can- Arab, the Suprene Court denied certiorari in Goncalves,
see Reno v. Pereira Goncalves, 526 U S. 1004 (1999), and the
Second Circuit's decision in Henderson, see Navas v. Reno, 526
U.S. 1004 (1999).

-21-



general habeas statute."” 1d. But see Richardson v. Reno, 180
F.3d 1311, 1315 (11th Cir. 1999) (holding that "the
‘unm st akabl e zi pper clause' of INA 8 242(b)(9), along with the
overall revisions to the judicial review scheme enacted by | NA
§ 242 et seq., constitute a sufficiently broad and genera
limtation on federal jurisdiction to preclude § 2241
jurisdiction over challenges to renoval orders").

Third, the Attorney GCeneral also contends that the
af orementioned bar on judicial review for crimnal aliens,
8§ 242(a)(2)(C), repeals habeas jurisdiction--and indeed all
judicial reviewfor crimnal aliens |li ke Mahadeo (except for the
narrow categories discussed above). W disagree.

Section 242(a)(2)(C) provides that:

[n]otwi t hstanding any other provision of

law, no court shall have jurisdiction to

revi ew any final order of renoval against an

alien who is renovable by reason of having

commtted a crimnal offense covered in . .

1227(a)(2)(A) (iii) [aggravated felony] of

this title.

This provision is simlar to its predecessor under |IRIRA s
transition rules, which stated:

[ N ot wi t hst andi ng any provision of section

106 of the Imm gration and Nationality Act
to the contrary--

* * %

there shall be no appeal pernmtted in the
case of an alien who is . . . deportable by
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reason of havi ng comm tted [ certain]
crimnal offense[s]

| RIRA & 309(c) (4). Nei ther 8§ 309(c)(4) nor 8 242(a)(2)(C
contain an express reference to 8 2241. In Goncalves, we found
the phrase, "shall be no appeal permtted," indistinguishable
fromthe limting | anguage i n AEDPA, "shall not be appeal able,"
whi ch the Suprene Court held in Felker to | ack the explicitness
necessary to repeal habeas jurisdiction. See 144 F.3d at 120-
21. We concluded, therefore, that 8 309(c)(4) nerely restricts
one avenue of relief--an appeal under the APA--but does not
abrogate habeas jurisdiction. See id. W fail to see how I NA
8§ 242(a)(2)(C)'s limtation, "no court shall have jurisdiction
to review," is significantly nore explicit with respect to the
elimnation of habeas relief than the anal ogous bar on judici al
review for crimnal aliens in IIRIRA 8 309(c)(4). The
prohibition contained in 8 242(a)(2)(C) on "review' of "any
final order"” is, in one sense, not even as broad as the
prohibition in 8 242(g) on "jurisdiction to hear any cause or
claim that we previously held to be i nadequate to repeal habeas

jurisdiction. See &oncalves, 144 F.3d at 122; see also Flores-

13 The AEDPA provision addressed in Eel ker provided that
"[t] he grant or denial of an authorization by a court of appeals
to file a second or successive application shall not be
appeal able." AEDPA § 106(b), codified at 28 U S.C. 8§
2244(b) (3) (E).
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M ranmontes, 212 F.3d at 1137. But see Max- George v. Reno, 205

F.3d 194, 199 (5th Cir. 2000) (holding that 8§ 242(a)(2)(C)
elimnates 8 2241 habeas jurisdiction for those cases that fall
within its scope).

Finally, the Attorney General attenpts to distinguish
this case from Gncalves by insisting that § 242, viewed in its
entirety, conveys an intent to make its provisions the exclusive
avenue for judicial review of inmgration proceedings. That
reasoni ng, however, would turn Felker on its head by
"requir[ing] a specific reference to 8 2241 to preserve such
jurisdiction, rather than a specific reference to abolish it."
Goncal ves, 144 F.3d at 122. In Goncalves, we explicitly
declined the Attorney General's invitation to find that in
applying the APA to imm gration decisions, Congress intended to
create an exclusive forum for inmmgration appeals, thereby
el i mnating habeas jurisdiction. See id. (explainingthat fornmer
I NA 8 106 made i mm gration deci sions appeal abl e under the APA).
We enphasi zed that to infer an intent to repeal the availability
of 8 2241 from "Congress' decision to make avail abl e anot her
avenue for judicial review' was "precisely what Felker and Ex

parte Yerger do not permt." ld. at 120. The existence of

"anot her available avenue for judicial review' is sinply

insufficient to comunicate an intent to repeal habeas
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jurisdiction. See id. at 120.

Most deci sively, none of the provisions relied upon by
the Attorney General contain the kind of "express reference" to
8§ 2241 habeas jurisdiction required by Goncalves and Felker.
Absent explicit |anguage repealing the availability of § 2241,
we are not at liberty to reach a result different than
&oncal ves. It is axiomatic that a panel of this court cannot

overrule a prior panel, see Wallace, 194 F. 3d at 283. Mboreover,

Congress has shown in enacting IRRIRA that it knows how to use
explicit |anguage when it intends to place limtations on

judicial review under particular statutes. See Goncal ves, 144

F.3d at 121 ("I 1 RI RA contains nunmerous provisions restricting or
altering various avenues for judicial review, but in none of
t hese provisions does IIRIRA nention 8§ 2241."). For exanple,
|l RIRA 8§ 306, which enacts new INA 8§ 242, contains provisions
that refer specifically to the judicial review provision of the
APA and the Declaratory Judgnment Act. See id. Yet, IIRIRA"s
per manent rul es do not nention habeas corpus jurisdiction under
§ 2241. The lack of any express reference to § 2241 is
particul arly revealing because the Supreme Court deci ded Fel ker
just three nmonths before Il RIRA was enacted, placing Congress on
notice that any repeal of § 2241 jurisdiction requires an

express reference to t hat statute.
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To be sure, the permanent rules do not affirmatively
authorize habeas review under 8§ 2241. But an affirmative
aut horization has never been deened necessary. Even when
limted habeas review was available pursuant to old INA 8§
106(a)(10), it was well-recognized that this alternative basis
for seeking a wit of habeas corpus did not "supplant[] the

general federal habeas statute." Flores-Mranontes, 212 F. 3d at

1138-39 (citing Foti v. INS, 375 U.S. 217, 231 (1963)); see

&oncal ves, 144 F.3d at 121 (noting that in AEDPA § 401(e),
Congress expressly repealed fornmer INA 8§ 106(a)(10)'s
aut horization that "any alien held in custody pursuant to an
order of deportation may obtain judicial review thereof by
habeas corpus proceedings"). Although 8 2241 and § 106(a)(10)
wer e i ndependent bases for habeas review, Congress repeal ed only
8§ 106(a)(10), creating the basis for an inference that Congress
intended 8§ 2241 to remai n avail able.

In short, Il RIRA" s per manent rules--like the
transitional rules before them-lack a clear statenment of intent

to repeal § 2241 jurisdiction. The district court, therefore,

14 Because jurisdiction under 8§ 2241 for aliens does not
depend on any statutory provision of the INA, we do not read
|l RIRA' s express authorization of certain |imted habeas corpus
review for determ nations nade under INA 8 235(b)(1) (dealing
with screening aliens for adm ssion and clains for asylum as
evi dence of an intent to repeal the availability of § 2241.
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erred in di sm ssing Mahadeo' s habeas corpus petition for want of
subj ect matter jurisdiction.
| V.

In his habeas petition, Mahadeo asserts his right to
apply to the BIA for a discretionary waiver of the renoval order
pursuant to the pre-AEDPA version of [INA § 212(c). In
particul ar, he asserts t hat t he presunption agai nst
retroactivity in statutory interpretation requires IIRIRAto be
construed as preserving the availability of pre-AEDPA INA 8§
212(c) relief for aliens whose crimnal convictions pre-dated
t he enactnent of AEDPA and IIRIRA. Alternatively, he asserts
t hat denying himaccess to relief under pre-AEDPA INA § 212(c)
woul d be unconstitutional. The district court did not reach
t hese i ssues because it concluded that it |acked jurisdictionto
entertain the habeas petition.

On appeal, Mahadeo argued in his initial brief only
constitutional grounds for his entitlenent to the availability
of section 212(c) relief. Not surprisingly, the Attorney
General responded in her brief only to these constitutional
claims. In his reply brief, however, Mhadeo took a different
approach, stating that his principal claim to the continuing
avai lability of section 212(c) relief is "a statutory

retroactivity chall enge--that the repeal of section 212(c) does
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not apply to cases where, as here, the crimnal conduct and
conviction (by plea) occurred before passage of the 1996
anmendments.” Not surprisingly, the governnent insisted at oral
argunment that this statutory retroactivity chall enge cannot be
raised for the first tine in a reply brief.

We agree. So, apparently, does Mahadeo, who focuses
inhis reply brief on the availability of 8§ 2241 jurisdiction in
the district court and asks for the opportunity to devel op there
his statutory and constitutional argunents about the continuing
availability of 8§ 212(c) relief. Specifically, he requests the
fol | owi ng:

If this court concludes that the district

court had habeas jurisdiction to review M.

Mahadeo's statutory and constitutional

claims, M. Mahadeo respectfully requests

that the court remand his case to allow him

to develop those clains in the district

court in the first instance and to brief

them fully in 1ight of this court's

intervening retroactivity decision in Mttis

v. Reno, 2000 W 554957 (1st Cir. My 8,

2000) .

In the peculiar circunstances of this case, this approach nakes
sense. G ven the district court's decision to dism ss Mahadeo's
habeas petition for lack of subject matter jurisdiction, it
never addressed his claimon the merits about the continuing

availability of section 212(c) relief. W have concl uded that

this opi nion was wong, and that the district court should have
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addressed the statutory and constitutional clainms raised in
Mahadeo's petition. W now remand for that purpose.

Judgnent vacat ed. Remanded to the district court for

further proceedings consistent with this decision.
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