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May 26, 2000

COFFIN, Senior Circuit Judge. Appellants are three

i ndividuals who were hired by the Puerto Rico Departnment of
Health to perform advocacy work for persons with AlDS. They
claimthat the Departnent’s failure to renew their contracts at
the end of their original terns stemmed from discrimnation in
violation of the Americans with Disabilities Act of 1990 (ADA),
42 U.S.C. 88 12101-12213, the Rehabilitation Act of 1973, 29
U S.C. 8 794, and provisions of Puerto Rico |l aw. Defendants are
t he Departnent of Health, the Secretary of that Departnent, and
two ot her supervisory officials.

The district court granted defendants’ nmotion to dism ss the
conplaint inits entirety, finding various deficiencies in the

di fferent counts. See Oiveras-Sifre v. Departnment of Health,

38 F. Supp.2d 91 (D.P.R 1999). On appeal, appellants chall enge
three of the court’s rulings: (1) the dism ssal of
discrimnation clains wunder Title | of the ADA and the
Rehabilitation Act, (2) the dismssal of retaliation clains
under Title V of the ADA, and (3) the rejection of individua
liability for certain defendants. We affirm

|. Discussion
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We review the district court’s dism ssal of the conplaint

de novo, accepting as true all well pleaded allegations and

drawing all reasonable inferences in favor of the plaintiffs.

See Langadinos v. Anerican Airlines, 199 F.3d 68, 69 (Ist Cr.

2000); Dartmouth Review v. Dartmouth College, 889 F.2d 13, 16

(Ist Cir. 1989).

The Onbudsman’s Ofice for Persons with H V/AIDS in the
Puerto Rico Departnent of Health was created in 1993 pursuant to
an agreement with the United States Departnent of Health and
Human Services, O fice for Civil Rights (OCR), Region IIl. Al
three appellants were hired to work in that office: Elesnmn
Oiveras-Sifre as Orbudsman for H V/ AIDS, Carl os Aponte-Ortiz as
Strategi es and Liaison Coordinator, and Ruben Roman-Cruz as
| nvestigati on Anal yst. They were contractual enployees whose
contracts were not renewed upon expiration in 1997.1

Appel | ants all ege that they were "t he obj ect of persecution,
discrimnation, retaliation and harassnment,” culmnating in
their term nation, because of their advocacy on behalf of
individuals with AIDS. The specific conduct alleged to have

elicited defendants’ unlawful response is described as follows:

! The First Anmended Conplaint indicates that at |east
Aponte, and perhaps Roman as well, were transferred to new
positions in the Departnent of Health. See Conplaint at Y 7,
8, 43, 44.
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The active nmanagenent performed by [plaintiffs]

specifically, the report prepared on the
managenment of nmedical records of patients wth
HI V/AIDS in the Fajardo Region; [their] opposition
related to the dispositions of Regul ation 86
regar di ng, transfer, di sposal , exhumati on and
cremation of corpses of persons infected wth
HI V/ Al DS; [their] opposition to Regulation 87
regardi ng transm ssi bl e di seases and the di spositions
of patients infected with H V/AIDS; [their] position
regarding the harnful effects that the schedul e[]
changes, resulting fromthe Health Reform could have
on PASET per sonnel , i ncl udi ng t he Regi ona
| mmunol ogical Clinics, on the clinical handling of
Hl V/ AI DS patients, caused a retaliation pattern from
def endant s

See First Anmended Conplaint, at 9 20, 27, 33. Adiveras
additionally contends that she experienced retaliation for
providing information to the OCR regarding the OCR s
i nvestigation on Regulation 87. See id. at { 21.

To state a claimfor enploynent discrimnation under Title
| of the ADA, a plaintiff typically must show. (1) that he or
she suffers froma disability within the nmeaning of the Act; (2)
that he or she was able to perform the essential functions of
the job, either with or wi thout reasonabl e accommpdati on; and
(3) that the enployer discharged himor her in whole or in part

because of that disability. See Feliciano v. State of Rhode

| sland, 160 F.3d 780, 784 (lst Cir. 1998); see also 42 U.S.C. 8§

12112(a). 2

2 An enpl oynent discrimnation claimunder section 794 of
the Rehabilitation Act is analyzed under the same standards
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The district <court initially determ ned that neither
Oiveras nor Aponte established a prinma face case of disability
di scrim nati on because neither was disabl ed. Al t hough Roman
did have a qualifying disability, blindness, the conplaint
acknow edged that he had received accommodation for that
disability, leaving the AIDS-related allegations as the sole
factual foundation for his disability discrimnation clainms as
well .3 Arguably going above and beyond its duty to assist

plaintiffs, the district court sua sponte considered whether

plaintiffs had stated a claim under the ADA's "association

provi sion,"™ which protects qualified individuals fromenpl oynment
di scri m nati on based on the "known disability of an individual
with whom the qualified individual is known to have a

relationship or association,” 42 U S.C § 12112(b)(4).

applicable to Title I of the ADA. See Feliciano, 160 F.3d at
784; 29 U.S.C. 8§ 794(d). We therefore do not separately
consi der the Rehabilitation Act claim

3 Paragraph 35 of the conplaint alleges that Roman "was
granted a reasonabl e accommodati on (a reader and/or |ecturer)"”
on account of his blindness and that, two nonths before his
di sm ssal, he was informed that the |lecturer’s contract would
not be renewed. Paragraph 41 alleges that, in addition to the
al l egations of discrimnation applicable to the other two
plaintiffs, he had been discrim nated agai nst "because of his

condition as a blind individual." No specific allegations
concerning the nature of that discrimnation were all eged and,
in any event, the claimis not re-asserted on appeal. Thus, for

pur poses of this appeal, Roman’s clains are the sane as the
ot her appell ants.
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Appellants nmade no reference to this provision in their
conpl ai nt.

The district court concluded that the association clai mal so
fell short, however, and we agree. The legislative history of
section 12112(b)(4) makes clear that the provision was intended
to protect qualified individuals fromadverse job actions based
on "unfounded stereotypes and assunptions” arising from the
enpl oyees’ relationships with particul ar di sabl ed persons. See

Barker v. Ilnternational Paper Co., 993 F. Supp. 10, 15 (D. Me.

1998) (citation omtted); see also Den Hartog v. MWasatch
Acadeny, 129 F.3d 1076, 1081-85 (10th Cir. 1997) (discussing
provision’ s legislative history at | ength and stating that prinm
facie case includes showing that plaintiff was known by his
enpl oyer to have "a relative or associate with a disability").
The EEOC al so has concluded that this was the intended scope of
the provision, as indicated through the three exanples of
f or bi dden associ ation discrimnation set out inits Interpretive
Gui dance on this provision of the ADA:

(1) refusal to hire where the enployer mkes an

unf ounded assunption that the enpl oyee will m ss work

in order to care for a disabled relative; (2)

di schargi ng an enpl oyee who does volunteer work with

AIDS victins, due to fear that the enployee may

contract the disease; and (3) denying health benefits

to a disabled dependent of an enployee but not to

ot her dependents, even where the provision of benefits

to the disabled dependent would result in increased

heal th i nsurance costs for the enpl oyer.
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Den Hartog, 129 F.3d at 1085 (citing 29 C.F.R Pt. 1630.8, App.
at 360).

Appel l ants’ contentions do not fit within this franmework.
They do not allege a specific association with a disabled
i ndi vi dual , but contend, in essence, that they were punished for
their advocacy on behalf of individuals with AIDS. As the
district court recognized, such a <claim inplicates the
prohi bition against retaliation contained in Title V of the ADA,

see 42 U.S.C. § 12203(a)-(c), not the association provision.

See Oiveras-Sifre, 38 F. Supp.2d at 101; see also Barker, 993 F

Supp. at 15. We therefore turn to appellants’ second claimon
appeal, that the district court erred in rejecting their
retaliation claim

The ADA prohibits discrimnation against an individual

"because such individual has opposed any act or practice nade
unl awful by this chapter or because such individual mde a
charge, testified, assisted, or participated in any manner in an
i nvestigation, proceeding, or hearing under this chapter." 42
U S.C. 8 12203(a). To establish retaliation under the ADA, a
plaintiff nmust showthat: (1) he or she was engaged i n protected
conduct; (2) he or she was discharged, and (3) there was a

causal connection between the discharge and the conduct. See



Soileau v. Guilford of Maine, Inc., 105 F.3d 12, 16 (Ist Cir
1997) .

The district court fully analyzed appellants’ retaliation
claimin light of this standard, concluding that they failed to
plead facts satisfying its first elenent, participation in
protected conduct. The court reviewed the settings covered by
the ADA — enploynment, public accommpdati ons, and the provision
of services and benefits by public entities — and concl uded
that, "as stated in the Conplaint, the actions described by
Plaintiffs do not relate to any forns of discrimnation
prohibited by Titles I, Il or Ill of the ADA." See 38 F. Supp. 2d
at 101-02.

We agree t hat appel | ants’ vague al | egati ons regardi ng policy
positions they took as enpl oyees of the Orbudsman’s Office, see
supra at 3, are insufficient to denonstrate that they engaged in
protected conduct. We reiterate the district court’s |anguage:

It is not apparent to the Court how t he managenent of

medi cal records of HIV/AIDS patients, treatnment of

corpses of HIV/AIDS inflicted persons, disposition of

patients infected with H V/ Al DS, and the schedul i ng of

"PASET personnel™ is related to the conduct prohibited

by the ADA regarding enployment, public benefits, or

public accommodati ons. W t hout nore specific

al l egations as to howthe positions Plaintiffs took as

part of their work at the Departnent of Health opposed

conduct made illegal by the ADA, the Court cannot
permt their claimto go forward.



38 F. Supp. 2d at 102-03 (footnote omtted).* Appel | ants nerely
repeat on appeal the sanme conclusory statenments contained in
their conplaint, providing us no basis upon which to find that
the district court erred in failing to translate their
all egations into specific conduct protected by the ADA. °
Al t hough we construe appellants’ clainms liberally, see, e.qg.,

Doyl e v. Hasbro, Inc., 103 F.3d 186, 190 (Ilst Cir. 1996), it is

not our role to conjecture whether an actionable claim|urks

beneath their sketchy allegations, see Gooley v. Mbil Ol

Corp., 851 F.2d 513, 514 (Ist Cir. 1988) ("The threshold [for
stating a clainl may be low, but it is real . . . ."). W thus

affirmthe district court’s dism ssal of appellants’ retaliation
cl ai nms.

Qur disposition of the substantive clainm nmakes it
unnecessary to consider whether the defendants could be held
individually Iiable under the ADA and Rehabilitation Act.

1. Concl usion

4 "PASET" is the Program of AIDs Affairs and Sexually
Transm tted Di seases of the Departnment of Health, which also is
known as the Onbudsman’s Office for Persons with AlDS.

5 Appellants argue that "[t]he conplaint makes specific
all egations of retaliatory conduct in response to plaintiffs’
conduct intheir aid to patients with H V/AIDS to exercise their
ri ghts or enjoynment of any right granted or protected by the ADA
and the RA." They do not, however, specify the rights "granted
or protected by the ADA."
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Havi ng concl uded that the appellants have failed to all ege
facts that, even when viewed nost favorably to them establish
a prima facie case of disability discrimnation, we hold that
the district court properly dism ssed their conplaint.

Affirned.
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