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Oct ober 25, 2000

TORRUELLA, Chief Judge. Mari e Marcano- Ri vera and her

husband, Osval do Roman- Sdnchez, fil ed this suit agai nst Marcano's
f ormer enpl oyer, Puebl o International, Inc., on Septenber 2, 1997. The
conpl ai nt al | eges t hat Puebl o di scri m nat ed agai nst Mar cano because of
her physical disabilityinviolationof the Arericans with Disabilities
Act ("ADA"), 42 U.S.C. 88 12101et seq., as well asits Puerto Rico
counterpart, Law44 of July 2, 1995, as anended, 1 L.P.R A 88 50l1let
seqg. The conplaint al so contains a claimfor damges pursuant to
Article 1802 of the Puerto Rico Gvil Code, 31 L.P.R A § 5141, which
provi des a cause of actiontorelatives of atort victim The case
went totrial, where ajury determ ned that Puebl o had vi ol at ed bot h
t he ADA and Law 44 by di scri m nati ng agai nst Marcano i n her enpl oynent .
As aresult of thisfinding, thejury awarded plaintiffs $275,000in
conpensat ory damages. The district court subsequently doubl ed t he
damages awar ded t o Mar cano pursuant to t he renedi es provi si on of Law
44, see 29 L.P.R A 8146 (a)(1), and entered judgnment accordi ngly.
Both parties filed tinely appeal s.

For the reasons stated bel ow, we affirmin part and vacate
in part the judgnment of the district court.

BACKGROUND



Plaintiff Mari e Marcano- R vera was born on June 2, 1965 with
a congeni tal bone defect in her legs. As aresult of this condition,
bot h of her | egs were anputated early in her Iife. Sincethen, she has
used a wheel chair. Marcanois marriedto co-plaintiff Gsval do Roman-
Sanchez, and both plaintiffs reside together in San Juan, Puerto R co.
Def endant, Pueblo International, Inc., is a Del aware corporationthat
is in the business of owning and operating retail supermarkets.

In April of 1989, Marcano began wor ki ng for Puebl o as a part -
time cashier. Initially, she worked at the Al'tam ra Super mar ket, whi ch
is located in San Juan, Puerto Rico. Marcano remained a part-tine
enpl oyee unti |l February, 1992, at which tine her status changedto
full-time cashier.

I nJuly of 1993, Marcano requested and recei ved a transfer
to X- TRA Las Anéri cas Supernmarket, whichis alsolocatedin San Juan.
Ther e, Marcano continued to work as a cashier until Novenber 3, 1993,
when she was noved to the produce departnment to work as a wei ght
station clerk. As aweight stationclerk, Marcano wei ghed fruits and
veget abl es. She continued, however, to work as a cashier during
peri ods of i ntense business activity, such as public holidays. In
Cct ober of 1996, the position of wei ght station clerk was elim nated
because t he j ob of wei ghi ng produce was rel ocated to t he cash regi ster.
At that time, all enpl oyees cl assified as wei ght station clerks were

automatically recl assified as produce cl erks regardl ess of their
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personal circunstances. Marcano was then noved to the floral
depart ment where she remai ned until January 24, 1997, when she was
di sm ssed as part of areductioninwrk forcethat resultedinthe
di sm ssal of 197 managenent enpl oyees and 294 regul ar enpl oyees.

On February 4, 1997, Marcano fil ed a charge with t he Equal
Enpl oynment Qpportunity Comm ssion ("EECC') and the Anti-Di scrimnation
Unit of the Puerto Ri co Departnent of Labor and Human Resources. She
received aright-to-sue letter fromthe EEOC on June 3, 1997, and
thereafter filedthis actioninthe United States District Court for
the District of Puerto Rico on Septenber 2, 1997.

Onthe eve of trial, Pueblofiledseveral notionsinlimne.
Rel evant to this appeal is Motion In LimneNo. 3. Inthat notion,
Puebl o argued t hat the court shoul d excl ude all evi dence of al |l eged
failures to accommodat e t hat occurred prior to July 26, 1992. Puebl o
reasoned that prior tothat date neither the ADA nor Law 44 provi ded a
private cause of actionfor failureto accomobdate. Prior to opening
statenents on February 23, 1999, the district court deni ed the notion.
As aresult of that ruling, Marcano was all owed to testify regarding
events that allegedly occurred prior toJuly 26, 1992. These i ncl uded:
(1) Marcano'sinability to properly access the wonen's restroomw th
her wheel chair; (2) Pueblo' s failureto nodify the cashier station so
t hat Marcano coul d confortably work there; (3) Pueblo' s failureto nake

Marcano a full-tinme enpl oyee despite the fact that she worked over
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forty hours a week for over two and a hal f years; and (4) Pueblo's
failure to consider Marcano for an office position at the Altamra
store, all egedly because her wheel chair woul d not fit well intothe
of fi ce space.

Marcano's testinmony al so i ncluded several events that
occurred after July 26, 1992, that she believed were i ndi cative of
Puebl o' s al | eged failure to accommodat e her disability. First, Marcano
stated that at one point intinme she was i nfornmed by Puebl o t hat she
coul d no | onger use t he handi capped par ki ng space t hat was reserved for
customers. This | asted approxi mately one nonth, after whi ch Marcano
once agai n began parki ng i n t he handi capped par ki ng space. Second, she
testifiedthat while assignedtothe position of assistant florist she
was not abl e t o use her wheel chair because the area where the florists
wor ked was not handi cap accessible. As aresult, Marcano was forcedto
access theflorists' area by wal ki ng on her anputated | i nbs, whi ch she
indicated |l ed to the devel opnment of cellulitis. Third, Marcano
testified that i nmediately prior to her term nati on her manager,
Ceferino Torres, told her, "Maria, fromthe bottomof ny heart, | don't
know what they're goingto do w th you because M. Pedro Di az doesn't
know wher e t o pl ace you because of your physical disability.” Finally,
Marcano stated that it was not until she was term nated that she
| earned t hat t he conpany had cl assifi ed her as a produce cl erk; until

that time, she believed that she was, and al ways had been, a cashier.
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At the end of the first day of trial, and foll owi ng t he
di rect exam nation of Marcano, the district court reexamnedits ruling
regardi ng the applicability of Law44 to events that occurred before

July 26, 1992. The court st ated:

Now, in going further into the matter
after it was brought up today, because t he Court
was not gi ven an opportunity to |l ook i nto that
because you haven't brought it up, finds that the
initial Law 44 did apply to discrimnationin
publ i c agenci es or private agenci es receiving
publ i c fundi ng and t hat obvi ously di d not create
a private cause of actionup until July of 1992,
when it was anended and t hen did create a private
cause of action along with the Federal ADA.

So I'mgoing to anend nmy ruling and state
for the record that what |"mgoingtodoisto
give the jury a limting or cautionary
instruction at the time that | give the
instructions statingineffect that the testinony
t hat had been given fromthe tine she started
wi t h Puebl o and i s bei ng al | owed and was al | owed
to establish an ani nus pattern, attitude notive
of the def endant as evi dence of a pretext, but
t hat any acts post July 1992, nay be consi dered
by the jury as viol ati ons of the ADA and Law 44;
that is, failure to accomodate for purposes of
any damages.

Now, that isthelimtinginstructionthat
" m going to give to the jury.

Puebl o then argued that a curative instruction woul d not be sufficient
unless it clearly stated that "Puebl o had no | egal obligations to
accommodate prior to 1992." The court indicatedthat it woul d consi der

broadening its instruction accordingly.



After the presentation of plaintiffs' evidence, Puebl o noved
for judgnment as a matter of | aw pursuant to Federal Rule of Civil
Procedure 50. The district court instructed counsel not to continue
wi th his argunents regardi ng reasonabl e accommbdat i on because t hose
i ssues woul d be sent to the jury. Pueblo was, however, allowed to
proceed with its notionwth regardto the all eged di scrim natory
term nation. Nevertheless, the district court denied the notion.

At the cl ose of evidence, Pueblo renewed its notion for
judgnment as amatter of law. Thistime, thedistrict court grantedthe
notion in part, dismssing plaintiffs' claimfor discrimnatory
di scharge on the ground t hat t here was no evi dence to support this
all egation. However, the court ruledthat it would al |l owthe renai ni ng
claims to go to the jury.

The case was subm tted to the jury on February 26, 1999. As
part of its lengthy instructions to the jury, the court gave the
followwnglimtinginstructionregardingthe applicability of the ADA
and Law 44 to events which occurred prior to July 26, 1992:

Now, the purpose of the Anericans with

Disabilities Act and Law 44, is to elimnate

enpl oynent di scri m nati on agai nst i ndi vi dual s

with disabilities. These statutes make it

unl awful for an enployer to intentionally

di scri m nat e agai nst an enpl oyee because of t hat

person's disability. These statutes went into

effect on July 26, 1992. Accordingly, the

def endant nmay only be |liable under these

provisions if you findthemsoliablefor conduct
incurred after July 26, 1992.
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Therefore, | hereby instruct youthat you

shoul d not consi der inyour deliberationsinthis

case any di scrimnatory events prior to July 26,

1992, the date when the Anmericans wth

Disabilities Act and Law 44 went into effect.

Nor should you consider the wvalidity of

plaintiff's termnation as a result of

def endant’' s reduction in force plan.

The jury returned a verdict in favor of the plaintiffs,
awar di ng conpensat ory danages i n t he amount of $225, 000 t o Mar cano and
$50, 000 to Romdn. On March 8, 1999, the district court entered
j udgment accordi ngly. Thereafter, Pueblo fil ed another notion for
judgnent as amatter of lawand, inthe alternative, a notionfor new
trial. Inturn, plaintiffs Marcano and Ronanfiled anotionto alter
or anend the judgnent. On March 31, 1999, the district court issued a
rul i ng denyi ng Puebl o' s notions and granting inpart plaintiffs' notion
t o doubl e t he danmages awar ded t o Mar cano from$225, 000 t o $450, 000,
pursuant to the provisions of Law 44. The court then entered an
amended judgnment. This appeal and cross-appeal foll owed.

Puebl o i s the appel | ant/ cross- appel | ee and appeal s the jury's
verdi ct and t he anended j udgnent. Puebl o argues that the district
court erred by al |l owi ng evi dence to be presented to the jury regardi ng
al | eged acts of failure to accommodate prior to July 26, 1992, and t hat
t he damages awarded by the jury are not supported by the evidence

presented at trial. Mrcano and Roman are appel | ees/ cross-appel | ant s.

They appeal (1) the di sm ssal of Marcano' s di scri m natory di scharge



claim (2) thedistrict court's rulings regardi ng danages, and (3) the
district court's ruling regarding Pueblo's liability for all eged
di scrimnatory acts occurring prior toJuly 26, 1992. For the sake of
clarity, werefer tothe parties by name or by their trial designations
as plaintiffs and defendant.
DI SCUSSI ON
The Plaintiffs' Clains

On appeal , the plaintiffs argue that the district court erred
infour instances: (1) the dism ssal for insufficient evidence of
Mar cano' s cl ai mof unl awful term nation; (2) the court's deci sion not
t o awar d damages under t he ADA separate from or inadditionto, the
awar d of doubl e damages granted pursuant to Local Law 44; (3) the
court's decisionnot togivethe jury aninstructionregarding punitive
danmages for a violation of the ADA; and (4) the court's jury
instruction that all eged acts of di scrimnation or non-accomobdati on
t hat occurred prior to July 26, 1992 shoul d not be consi dered. W see
no nerit in any of these argunents.

A. Unl awf ul Term nati on

We begi n wi th Marcano' s cl ai mfor unl awful term nation, which
the district court dism ssed at the close of evidence foll ow ng
Puebl o' s notion for judgnent as amatter of law. See Fed. R Civ. P.
50(a). We reviewthe grant of judgnment as a matter of | aw de novo,

exam ning the facts and the evidencein the light nost favorable to the
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nonnovant. See Andrade v. Janest own Hous. Auth., 82 F.3d 1179, 1186

(1st Cir. 1996). Accordingly, we do not consider thecredibility of
wi t nesses, resolve conflictsintestinony, or eval uate t he wei ght of

t he evi dence. See Richnond Steel, Inc. v. Puerto R can Am Ins. Co.,

954 F. 2d 19, 22 (1st Cir. 1992). "To affirmthe wi thdrawal of any
claimfromthejury, we nust findthat, as amatter of law, the record
woul d permit areasonablejury toreach only one conclusionastothat

issue."” Katz v. City Metal Co., Inc., 87 F.3d 26, 28 (1st Gr. 1996);

seealsodbsonv. Gty of Ganston, 37 F. 3d 731, 735 (1st Cir. 1994).

However, "[a] nmere scintilla of evidencew || not risetoatriable
i ssue of fact necessary to avoi d di sm ssal under Rul e 50." [rvinev.

Murad Skin Research Lab., 194 F.3d 313, 316 (1st Cir. 1999).

Plaintiffs' unlawful term nation claimis governed by the

burden-shifting analysis originally set forthinMDonnell Dougl as

Corp. v. Geen, 411 U S. 792 (1973). See, e.qg., Hi ggins v. NewBal ance

Athletic Shoe Inc., 194 F. 3d 252, 264 (1st Cir. 1999) ("In order to

facilitate inquiries intowhether an enpl oyer's adverse enpl oynent
deci si on was noti vat ed by an enpl oyee' s disability, courts generally

use the McDonnell Dougl as burden-shifting schene."). The basic

framewor k of the McDonnell Douglas analysis is well known:

[A] plaintiff who suffers froma disability nakes
out a prima facie ~case of enploynment
di scrim nation by denonstrating that sheis a
nmenber of a protected group who has been deni ed
an enpl oyment opportunity for which she was

-10-



ot herwi se qualified. Such a show ng gives rise
to aninference that the enpl oyer di scrim nated
duetotheplaintiff's disability and pl aces upon
the enployer the burden of articulating a
| egiti mate, nondi scrim natory reason for the
adver se enpl oynent decision. Thisentailsonly a
bur den of production, not a burden of persuasion;

t he task of proving discrimnationrenainsthe
plaintiff's at all tines. Once such a reason
energes, theinferenceraised by the primafacie
case dissolves andthe plaintiff isrequiredto
show. . . that the enpl oyer's profferedreason
is a pretext for discrimnation.

Di chner v. Liberty Travel, 141 F.3d 24, 29-30 (1st Cir. 1998)

(citations and footnote omtted). This analytical framework was

recently reaffirmed by the Supreme Court in Reeves v. Sanderson

Pl unbi ng Prods.. Inc., in which the Court clarified that once a

plaintiff has established a prima faci e case and t he enpl oyer has
of fered a nondi scrimnatory justification, "although the presunption of
di scrimnation ' drops out of the picture' once the defendant neetsits
burden of production, thetrier of fact may still consi der the evi dence

establishing plaintiff's primafacie case'andinferences properly

drawn therefrom . . . on the issue of whether the defendant's
expl anationis pretextual.'" 120 S. . 2097, 2106 (2000) (citations
omtted).

W first address whet her Marcano made out a prina faci e case
of discrimnation. Pueblo argues that plaintiff cannot establish a
prima faci e denonstrati ng because she cannot showthat other simlarly

Situated persons, not in the protected class, were treated nore
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favorably. See Ruiz v. Posadas de San Juan Assocs., 124 F. 3d 243, 247-

48 (1st Cir. 1997). In this regard, defendant stresses that the
reduction in force was i nplenented blindly, solely according to
seniority within each job classification and geographi c area, and t hat
wi t hi n that body of enpl oyees no i ndividual withless seniority than
plaintiff was retained. Plaintiff's only response is that she was
i nproperly classifiedas aproduce clerkinthefirst place, and her
suggestion that such cl assification was discrimnatory. However,
plaintiff offers no evidence that other simlarly situated enpl oyees
wi t hout physical disabilities weretreateddifferentlywithregardto
their classification. To the contrary, the record shows that all
wei ght station clerks (plaintiff's prior position) were reclassified as
produce cl erks i n 1996. Defendant al so notes that plaintiff's position
was not subsequently filled by a person w thout a disability and ar gues
that thisis further indication that her term nati on was nmade on a
| egitimate and nondi scrim natory basi s.

Even viewing the record in the |ight nost favorable to
plaintiff, we conclude that plaintiff failedto mke aprim facie
showi ng that di scrimnationwas anotivatingfactor in her termnation.
Al'l evidenceinthe record supports the contrary concl usi on--that her
termnation was the result of alegitinmte reduction in force by
Pueblo. We therefore affirmthe district court's dism ssal of

plaintiff's unlawful term nation claimon this ground al one.
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However, even i f Marcano had succeeded i n maki ng a prima
facie show ng of discrimnation, her claimwould founder on the

remai ni ng steps of theMDonnell Douglas inquiry for essentially the

sane reasons that her prinma facie caseis deficient. Pueblo stated a
nondi scrimnatory justificationfor termnating Marcano and she fail ed
to offer sufficient evidence for areasonablejury tofindthat such
justificationwas pretextual. At trial, Pueblo presented a pl et hor a of
evi dence t hat Marcano was term nated on January 24, 1997, dueto a
reduction-in-force inplenmented by the corporation for econom c reasons.
Thi s evidence i ncluded the foll owi ng: In 1996, Puebl o retainedthe
services of Deloitte & Touche to eval uate Puebl o's operations.
Del oitte & Touche recommended t hat Puebl o reduce i ts manageri al and
salaried full-tinme personnel. Puebl o nade t he deci sion to inplenment
t hat reconmendati on and reduce i ts wor kforce. The conpany i nforned t he
Uni 6n de Enpl eados de | os Super ner cados Puebl o, and a sti pul ati on and
rel ease was negoti at ed and execut ed wi t h t he uni on on January 17, 1997.
Pursuant totheterns of this stipulation, the RIFwas inplenentedin
strict adherence to enpl oyee seniority within eachjob classification
and geographi c area. The determ nati on of whi ch enpl oyees to di sm ss
as part of the layoff was a mat hemati cal and bl i nd det erm nati on whi ch
di d not take into consideration any criteriaother thanseniority. The
i ndi vi dual stores had noinput inthe determ nation, andthe entire

process was kept confidential. Including Marcano, the R F af fected 294

-13-



regul ar enpl oyees and 197 managenent enpl oyees. W thin Marcano's job
cl assification and geographi cal area, no enployeewithless seniority
t han her remai ned enpl oyed by Pueblo after the RIF.?

G ven this evidence, thereis noquestionthat Pueblonet its
burden of articulating alegitimte, nondiscrimn natory reason for
term nati ng Marcano. The burden shifts, therefore, back to Marcano to
showthat Pueblo's justification--the reductionin force--was a pretext
for discrimnation. Inthisregard, Marcanorelies primarily on her
al | egati on that she was never properly transferred fromthe cashier
posi tion and that, on January 24, 1997, her cl assification shoul d have
been bagger/cashier. Fromthe record, it appears that i f Marcano had
been cl assi fi ed as a bagger/ cashi er on January 24t h, she woul d not have
been term nated as part of the RIF. Neverthel ess, we believethat this
all egation of aclassificationerror, wthout nore, isinsufficient to
showpretext. Thereis no disputethat when the position of wei ght
station clerk was elimnated in 1996, all enpl oyees cl assified as
wei ght station clerks were autonatically recl assified as produce cl erks
regardl ess of their personal circunstances. Therefore, evenif we
accept that Marcano was not properly classified as a produce cl erk
pursuant tothe terns of the coll ective bargai ni ng agreenent, Marcano

has still not shown that the erroneous classification-- |let alonethe

1 We note that the record al so shows that co-plaintiff Roman was a
cashier at thetinme of the RIF and was not di sm ssed, although he too
is a disabled person who assists hinself with a wheelchair.
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conpany's reductioninforce -- was a pretext for discrimnation.
Because there i s no evidence to indicate that Marcano's cl assification
as a produce cl erk on January 24t h was di scrim natory or that it was
intended toresult in her dism ssal, Marcano's unl awful term nation
claim must fail as a mat t er of | aw. 2

B. Damages under t he ADA

We turn next toplaintiff's contentionthat the district
court's decisionerredin not awardi ng damages under t he ADA separ at e
from and inadditionto, the award of doubl e danages pursuant to Local
Law44.3 This contentionis nmeritless. The verdict formprepared by
the district court allowedthe jury to determ ne defendant's liability
separately under the ADA and Law 44, but required that damges be
awarded jointly wi thout any allocation between the two | aws.
Plaintiffs didnot object tothis aspect of the jury form# Agai nst

t his background, the district court concluded:

2 Marcano al so points to a comment al l egedly made by her i medi at e
supervisor. This argunent fails because her supervisor was not a
deci si onnaker rel evant to her di sm ssal as part of the corporation's
reductioninforce. See, e.q., Ayval a-Gerena v. Bristol Myers-Squibb
Co., 95 F.3d 96, 96-97 (1st Cir. 1996).

3 The district court correctly doubl ed t he damages awar ded t o Mar cano
under Local Law 44. See 29 L.P.R A § 146(a)(1).

4 Federal Rules of Civil Procedure 49(a) and 51 require that a party
nmust stateits objections after the charge but beforethejuryretires.
Inthis Grcuit, "[s]ilenceafter instructions, includinginstructions
on the formof the verdict to be returned by the jury, typically
constitutes awaiver of any objections.” PutnamResources v. Pat eman,
958 F.2d 448, 456 (1st Cir. 1992).
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The $225, 000 verdi ct seeks to redress al |l damages
sustained by Ms. Marcano Rivera related to
defendant' s di scri m nat ory conduct regardl ess of
the | egal source. Therefore, even though
plaintiff Marie Marcano Riverais entitledtoa
duplication of thejury's damages award pur suant
to the scheme established by Law No. 44, the
ment al angui sh and sufferingresulting fromher
di scrim nationinenploynment i s one and t he sane
for both Law No. 44 and ADA.

I n our opinion, the jury's verdict is not susceptible to any ot her
interpretation. Since the plaintiffs have provided us with no
aut hority that convi nces us otherw se, we decline to examne this
argument further.®

C. Puni ti ve Danmages | nstruction

Next, we consider whether the district court correctly
declinedtoinstruct the jury on punitive danages. Punitive danages
are availableif aplaintiff denonstrates that her enpl oyer "engaged in
a discrimnatory practice or discrimnatory practices with malice or
withrecklessindifferencetothe federally protected rights of an
aggrieved individual." 42 U.S.C. §1981a (b)(1). Inthis case, the
district court ruledthat "aninstruction on punitive damages was not
war r ant ed gi ven t he absence of evidence inthe record that def endant

engaged i n di scrimnatory practice or practices with malice or reckl ess

5 Li kewi se, we are unpersuaded by t he "suggestion" i n defendant's reply
brief that the district court shoul d have doubl ed only half of the
jury's $225, 000 damages award pursuant to Law44. Defendant of fers no
basi s for such areading of thejury's verdict, nor dowe findanyin
the record.
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indifferencetotherights of plaintiffsto be free fromintentional
di scrimnation." Wether sufficient evidence exists to support
punitive damages i s a question of | awwhich we revi ewde novo. See

EECC v. WAl -Mart Stores, Inc., 187 F.3d 1241, 1244 (10th Cir. 1999).

I n 1999, inKolstad v. Aneri can Dental Associ ation, 119 S.

Ct. 2118, 2124 (1999), the Suprene Court held that punitive damages are
only avai l abl e for a subset of cases of i ntentional discrimnation.
The Suprene Court reasoned that Congress intended to i npose two
standards of liability: "one for establishingaright to conpensatory
damages and anot her, hi gher standard that a plaintiff nust satisfyto
qualify for apunitive award.” |d. The Court directly addressed the
meani ng of the ternms "malice" and "reckl ess indifference" as they
relatetothe standard for punitive danmages under Title VII and t he
ADA. In doing so, the Court declinedtolimt punitive damages to

cases involvingintentional discrimnationof an"'egregious' nature,"
id., clarifyingthat the"terns 'malice' or 'recklessindifference’
pertaintothe enpl oyer's know edge that it may be acting in violation
of federal law, not its awareness that it is engaging in
discrimnation.” [d. This neans that "an enpl oyer nust at | east
discrimnate inthe face of a perceivedrisk that its actions wll
violate federal lawto beliableinpunitive damages."” 1d. at 2125.

The Court went on to holdthat an enpl oyer may not be heldliablein

puni tive damages for the acts of its enpl oyees or agents when t hose
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acts arecontrary tothe enpl oyer's good faitheffortstoconply with
the law. See id. at 2129.

Here, the plaintiffs have not identified any facts that woul d
support an award of punitive danmages under the principl es announced i n
Kol stad. Therecordis replete, onthe other hand, with evi dence t hat
Puebl o i nstituted policies prohibitingany type of discrimnation,
trained its personnel to ensure equal treatnent of enpl oyees with
di sabilities, and took good faith efforts to conply with the ADA.
Accordingly, thedistrict court correctly declinedtoinstruct thejury
on punitive damages in this case.

D. Evi dence of Pre-1992 Conduct

Finally, weturntothedistrict court's juryinstruction
t hat all eged acts of discrimnation or non-acconmodati on occurri ng
prior toJuly 26, 1992 shoul d not be considered. The district court
correctly determ ned that neither the ADA nor Law 44 provi ded a private

cause of action prior to July 26, 1992. See, e.q., Mrrison v.

Carleton Wolen M 11ls, Inc., 108 F. 3d 429, 443 ("Ever since t he ADA
becane effective on July 26, 1992, the courts have consi stently held

that the Act is not retroactive."); Rivera-Flores v. Puerto Rico

Tel ephone Co., 64 F. 3d 742, 752 (1st G r. 1985) (indicating that Law44

"di d not make handi cap di scrimnation an injury redressable in a
private action for damages"” prior to 1992). Plaintiffs neverthel ess

contend t hat t hey have a vi abl e cause of action pursuant to Article
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1802. See 31 L.P.R A 85141. This argunent i s not well devel oped and
rat her di si ngenuous given the fact that Article 1868(2) of the Puerto
Rico Civil Code, see 31 L.P.R A, 8 5298(2), establishes that tort
clainms under Article 1802 are subject to a one-year statute of
limtations. Consequently, we need not determ ne whether plaintiffs
are correct that Article 1802 provi des an i ndependent cause of action
here because any such claimis clearly tinme-barred under the
circunstances presented by this case.

For the reasons set forth above, we conclude that the
district court didnot err as clainmed by plaintiffs, and we affirmthe
j udgment accordingly.

I'1. The Defendant's Clains

On appeal, Pueblo argues (1) that the presentation of
evi dence of conduct occurring before July 26, 1992 had a prej udi ci al
effect onthejury; (2) that the damages awarded t o Marcano wer e not
supported by t he evi dence because sone of the all eged i nci dents of
failure toaccomobdate presented at trial were barred by the stat ut e of
[imtations; (3) that the danmages awar ded t o Mar cano wer e not support ed
by t he evi dence because her cl ai mfor damages during t he course of
trial arose fromher all egedly discrimnatory termnation--a clai mthat
was di sm ssed by the district court; (4) that the damages awarded to
Marcano were otherw se not supported by the evidence because

def endant' s conduct was not denonstrated to be di scrimnatory; and (5)
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t hat t he damages awar ded t o Mar cano' s husband wer e not supported by t he
evi dence because hi s cl ai mfor danages arose fromMarcano' s term nati on
and the term nation cl ai mwas di sm ssed by the district court. W find
only the | ast of these argunents persuasive, and we affirmthe di stri ct
court's di spositionexcept tovacate the award of damages to Marcano's
husband, Roméan.

A. Evi dence of Pre-1992 Conduct

Pueblo first alleges that the district court erred in
al | owi ng evi dence of acts that occurred prior toJuly 26, 1992 to be
presented to the jury when neither the ADA nor Law 44 provided a
private right of actionuntil that date. Specifically, Puebl o believes
t hat Marcano' s testi nony regardi ng pre-1992 events had a prej udi ci al
effect which "no curative instruction could erase.”™ W disagree.

As indi cated, prior to opening statenents, the district court
deni ed Puebl o' s notioninlimneto exclude any acts of alleged failure
to accommpdate that occurred prior to July 26, 1992. The court,
however, subsequently reexamnedthis ruling andreverseditself. As
aresult, thecourt offered acurativeinstructionas part of the jury
charge. We repeat it here for the sake of clarity:

Now, the purpose of the Anericans with

Disabilities Act and Law 44, is to elimnate

enpl oynent di scrim nati on agai nst i ndi vi dual s

with disabilities. These statutes make it

unl awful for an enployer to intentionally

di scri m nat e agai nst an enpl oyee because of t hat
person's disability. These statutes went into
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effect on July 26, 1992. Accordingly, the
defendant may only be liable under these
provisionsif youfindthemsoliablefor conduct
incurred after July 26, 1992.

Therefore, | hereby instruct youthat you
shoul d not consider in your deliberationsinthis
case any discrimnatory events prior to July 26,
1992, the date when the Anmericans wth
Di sabilities Act and Law 44 went into effect.
Nor should you consider the validity of
plaintiff's termnation as a result of
def endant's reduction in force plan.
This instruction was cl ear and enphatic, and we think that it was
sufficient tocounteract the possibility of prejudiceto Pueblo from
t he presentation of pre-1992 conduct. Despiteits general assertion of
prej udi ce fromMar cano' s t esti nmony, the def endant has not suggest ed any
sufficient basis for its conjecturethat thejuryfailedtofollowthe

specific curativeinstructions repeatedly given by the district court.

See United States v. Sepul veda, 15 F.3d 1161, 1185 (1st Cir. 1993)

("[A] ppel late courts inquiring into the effectiveness of atrial
judge's curative instructions should start with a presunption that
jurors will follow a direct instruction to disregard matters
i nprovi dently brought beforethem"). Consequently, we declineto

reverse on this issue.

B. Limtations Period and Sufficiency of the Evidence

Def endant's first sufficiency-of-the-evidence challengeis
anot her i ncarnation of its prior argunent that the jury was prejudi ced

by the presentati on of evi dence of conduct for whi ch Puebl o cannot, as
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a matter of law, be held |iable. Pueblo clainms that many of the
di scrimnatory acts all eged by plaintiff occurred nore t han 300 days
before plaintiff first filed her conplaint withthe Anti-D scrim nation
Unit of the Puerto R co Departnent of Labor and was t hus ti ne-barr ed.
Wt hout this evidence, defendant argues, the jury's verdict is
unsupported by the record. W disagree.

Al t hough def endant recogni zes that the al | eged acts m ght
avoid the 300-day tinmelimtationfor filing adiscrimnation charge

under the "continuing violationtheory," it argues that that theoryis
not applicableinthis case. Inparticular, defendant points us to our

decision inLawton v. State Mutual Life Assurance Co., 101 F. 3d 218

(1st Cir. 1996), for the proposition that a plaintiff nust show a
series of violations, at |east one of which falls within the
[imtations period; defendant argues that Marcano fail ed t o make such
a showi ng here. However, Lawton held that the failures to pronote
all eged by plaintiff in that case were not sim |l ar enough to her
allegedtermnationtoconstitute serial violations, and al so that the
termnationinthat case had not been shown to be di scrimnatory. See
id. at 221-22. Here, by contrast, the variousincidentsinthe alleged
"series" of discrimnationareall simlar innature. Each episode

al |l eged to have occurred outside thelimtations periodwas afailure
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t 0 accommodat e conparabl e i n nature®to t he di scri m nat ory acconmodat i on
failures occurringwithinthelimtations period, uptoplaintiff's
term nation. Contrary to defendant’'s argunents, thesefailuresto
accomodat e are plainly simlar enough to constitute serial violations.
Furthermore, unlike in Lawton, the conduct falling within the
[imtations in period in this case was i ndeed established to be
di scrim natory. W therefore conclude that the continuing violation
theory is applicable in this case, and we reject this aspect of
def endant's challenge to the jury's verdict.

C. Term nation Claimand Sufficiency of the Evidence

Def endant next clainms that the jury's verdict was not
supported by t he evi dence because plaintiff's acti on was predicated on
her term nation claim which was di sm ssed by the district court.
Puebl o made t hi s argunent repeatedly before the district court, which
properly rejectedit. As nuch as def endant woul d prefer that this case
be solely aterm nation case, plaintiff was absolutely explicit before

the district court and on appeal that her clainms i ncl ude nunmer ous

6 Al though we wi Il not dwel |l on the graphic, and powerful, testinony
given by plaintiff at trial, we note here that Pueblo' s failureto
accommodate plaintiff's disability forced her to, at times, | oconote on
her anputated | inbs. As early as 1993, plaintiff was forced to use a
nonconpl i ant bat hroomfacility, andjust prior toher termnationin
1997, when she was tenporarily assignedto the position of assistant
florist, shewas forcedtowork inan area not | arge enough for her to
maneuver in her wheel chair.
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all eged failures to accomodate as well as her term nation. W
therefore reject defendant's contention w thout further discussion.

D. Remai ni ng Sufficiency of the Evidence Argunents

Def endant goes still further i n encouragi ng us to overturn
the jury's verdict inthis case, arguing that none of the all eged
conduct was shown at trial to be discrimnatory. This argunent al so
m sses the marKk.

As we have recogni zed before, "under the ADA, the term

"discrimnate' includes. . . not maki ng reasonabl e accomodations to
t he known physi cal or mental limtations of an otherw se qualified
individual with a disability . . . , unless [the enployer] can

denonstrate that t he accommodati on woul d i npose an undue har dshi p on

t he operati on of the business of [the enployer]." Higgins v. New

Bal ance Athl etic Shoe, Inc., 194 F. 3d 252, 264 (1st Gr. 1999) (quoting

42 U.S.C. 8§ 12112(b)(5)(A)) (sone quotation marks om tted).

Unli ke other enunerated constructions of
"discrimnate,” this construction does not
requi re that an enpl oyer's action be noti vat ed by
a discrimnatory aninmus directed at the
disability. Rather, any failure to provide
reasonabl e acconmodati ons for a disabilityis
necessarily "because of a disability"--the
acconmodat i ons are only deened r easonabl e (and,
t hus, required) if they are needed because of the
di sability--and no proof of a particularized
discrimnatory aninus is exigible. See
Bul t emeyer v. Fort Wayne Community Schs., 100
F.3d 1281, 1283-84 (7th Cir. 1996). Hence, an
enpl oyer who knows of adisability yet failsto
make reasonabl e accommbdati ons viol ates the
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statute, nonmatter what itsintent, unless it can

show that the proposed acconmmodati ons woul d

creat e undue hardship for its busi ness. See 42

U S.C 8§ 12112(b)(5)(A).
Id. Such failureto accomobdate, of course, is precisely what the jury
determ ned occurredinthis case, and just afewexanplesillustrate
why that conclusion is well founded in the evidence.

For i nstance, defendant contends that requiring plaintiff to
"cover" the cash register during busy tinmes was not shown to be
discrimnatory, particul arly because ot her enpl oyees were al so asked to
cover the regi ster during busy tinmes. Defendant, of course, msses the
poi nt entirely. For plaintiff to cover the cashregister entaileda
| abori ous and, according to her, humliating process i n whi ch she woul d
have toinstall a specially desi gned stool and nove hersel f fromher
wheel chair tothe stool--all inasituation which, by defendant's own
characteri zation, nmust be presuned to have i ncl uded nurer ous observers,
many of whomwere [ i kely to be inpatient. Under these circunstances,
of which defendant was plainly aware, it was not enough to treat
plaintiff |ike other enpl oyees. In fact, to do so was an unl awf ul
failure to accommodate her disability in violation of the ADA.

Even nore egregious i s the defendant’'s argunent that it did
not act unlawfully whenit ordered plaintiff not toparkinthe store's

handi capped par ki ng spaces. In defense of its actions, Puebl o states

inits brief that "[a]t that tine, as Ms. Marcano states, she was asked
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topark inthe sane area as all ot her enpl oyees, away fromthe Store.
| n essence, she was treated as all ot her enpl oyees.” O course, here
again, it is not sufficient to treat plaintiff "as all other
enpl oyees.” Plaintiff, dueto her disability, nust use parki ng spaces
speci al | y set asi de for handi capped i ndi vi dual s, because t hose par ki ng
spaces are not only closer to the store but are al so designed to
accommodat e her transfer fromvehi cl e to wheel chair. Her use of such
spaces i s not amatter of preference or conveni ence, but a matter of
practicality--she sinply cannot functionin a crowded parki ng space.
For defendant to posit that treating her |ike everyone el se--in ot her
wor ds, |ike she had no disability--is practically aconcessionof its
failure to acconmodat e her

Based on t he foregoi ng, we have notroubleinrejectingthis

aspect of defendant's sufficiency of the evidence argunment.
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E. Damages Awarded to Plaintiff's Husband

Def endant's | ast challengetothejury verdict isits nost
forceful one. Puebl o contends that the danages awarded to plaintiff's
husband, OGsval do Romén, were unsupported by and in fact contrary to M.
Roman's trial testinony.

We wi Il overturnajury verdict onlyif "the verdict was so
cl early agai nst t he wei ght of the evidence as to anount to a nani f est

m scarriage of justice." PHG oup Ltd. v. Birch, 985 F. 2d 649, 653

(1st Cir. 1993). Althoughthis astrict standard, our revi ewof the
record conpel s t he concl usi on t hat t he damages awar ded t o Roman wer e
not reasonabl y based on t he evi dence presented at trial. Romén's trial

testi nony, which was the only evidence adm tted i n support of his
damages cl ai m unanbi guously attributed the injury suffered by his and
Marcano's marriage to her term nation rather than to defendant's
failures to accommodate her. He describedtheir marriage prior to
January of 1997 as a "peaceful, normal " marri age and testifiedthat

plaintiff was an "easy goi ng person” who "got along with everyone, "

includingw th himandtheir two children. He further testifiedthat

Mar cano' s personal ity changed and their rel ati onshi p deteri orated
drastically fol | owi ng her di smssal in 1997. Conspi cuously absent from
Roman' s testinony i s any ref erence what soever toinjuriesresulting
fromincidents other than plaintiff's term nation. However, as

di scussed above, plaintiff's unlawmful term nation clai mwas properly
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di smissed by the district court and t heref ore cannot formthe basi s of
a derivative award to Roman. ” Consequently, we have no choice but to
vacate the jury's award of $50,000 to Roman.
CONCLUSI ON
For the reasons set forth above, we vacate the award of
$50, 000 in damages to plaintiff Osval do Roman, and we affirmthe
judgnment in all other respects.

Affirmed in part, vacated in part.

” \Whi | e recogni zi ng a cause of action under Gvil Code Article 1802 for
fam | y menbers of individuals suffering enpl oyment di scrimnation, see
Santini-Rivera v. Service Air., Inc., 94J.T.S. 121 (P.R 1994), the
Puerto Ri co Suprenme Court has referred to that cause of action as
flowi ng from or "contingent upon,” the underlying di scrimnationclaim
of the enpl oyee, although the cause of actionis independently founded
inthe general tort provisionof thecivil code (Article 1802) and not
inthe anti-discrimnation | aws, see Canpos v. Banco de Ponce, 138
D.P.R 366, 370-71 (P.R 1995). Plaintiff has of fered us no argunent
or authority suggesting that Roman's cl ai mcoul d survi ve i ndependent of
plaintiff's underlying discrimnation claim
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