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BOMWNES, Senior Circuit Judge. This is an appeal from

a conviction and sentence i nposed by the United States District
Court for the District of New Hanpshire. Def endant - Appel | ant
Loui s Duclos offers two grounds for reversal of his conviction
and one clainmed error in sentencing. W reject Duclos's clai ned
trial errors as having no basis in law or fact and find that the
district <court did not abuse its discretion in inposing
sentence. Accordingly, we affirm

| . Facts

This case involves a relationship gone horribly awy.
While many of the predicate facts are in dispute, this much is
clear: Duclos was involved with a woman naned Angela G llis,
and after that relationship ended, he invested a great deal of
time and energy in searching for her. It is this search that
br ought about the events |eading to his prosecution.

The specific nature and chronol ogy of the relationship
between Duclos and Gllis is conplicated. The full record
(including a host of pro se filings) details the nmany
vaci | | ati ons between Duclos and GIlis. The crux of the matter,
however, is that when Gllis |l eft Duclos, she resunmed a previous
relationship with Ronal d Bossey. Ducl os, for his part, sinply

woul d not I et go. Over an extended period of time he engaged in



a pattern of behavior that both the government and Gllis
credi bly characterize as stal ki ng.

As part of Duclos's multi-faceted planto |locate Gllis
and rescue her fromthe clutches of Bossey, as he sawit, Ducl os
nmonitored the post office box that Bossey shared with Gllis.
On Septenber 15, 1997, Duclos filed a change-of-address card in
the United States Post O fice in Laconia, New Hanpshire, where
Bossey's box was |ocated. The card requested that the United
States Postal Service forward all nmail addressed to the post
office box of Ronald Bossey to a new address: Duclos's hone
address. Ducl os signed the form "Ronal d Bossey." Because the
card requested that the change be permanent, Bossey's post
of fice box was closed, and the | ock was changed.

Ten days after diverting Bossey's mil, Duclos
apparently attenpted to cancel the forwardi ng order. Because he
had denoted the earlier change as permnent, he was
unsuccessful .

In |ate Septenmber or early October of 1997, Ronald
Bossey attenpted to retrieve mail fromhis rented box, only to
find that the | ock had been changed. Bossey inquired about this
and | earned that there had been a pernmanent change- of - address

request. \When the postal clerk conpared the signature on the



change-of -address card with the one on Bossey's driver's
license, it was apparent that the card had been forged.

Soon thereafter, United States Postal |nspector Peter
Keefe obtained the original change-of -address card and
i ntervi ewed Bossey, who |led himto Ducl os. Wen Keefe spoke to
Ducl os, Duclos told Keefe "that he was not going to lie," and
admtted filing the card.

Ducl os explained his actions, both to Keefe and | ater
at trial, by arguing that he had done what he did out of a
desire to protect Gllis. Ducl os cl ainmed that he understood
Bossey to be a violent person, who had been dishonorably
di scharged from the mlitary and who kept a firearm in his
apart ment. Ducl os al so believed that Bossey had taken noney
fromGIllis, including a death benefit check due her because of
the death of her husband. Duclos also clained that he feared
that Gllis, who was pregnant, was using drugs w th Bossey.

Apparently, Duclos nonitored the post office box for
a nunber of weeks and then eventually submtted the false
address card. The governnent presented testinony at trial in
whi ch "[Duclos] said he figured they may have made plans the
prior nonth to go sonewhere and that he would be able to trace

them via the tel ephone bill of the calls they made."



A federal grand jury indicted Duclos on two charges:
filing a false statenment with the United States Postal Service
in violation of 18 U S C. § 1001 (Supp. IV 1998), and

obstructing correspondence, in violation of 18 U.S.C. § 1702

(1994). At trial, Duclos invoked a defense of necessity,
claimng that his actions were taken out of fear for GIllis'
safety and a desire to protect her. The jury rejected these

def enses, convicting himon both counts.

The United States Probation Departnment reconmended a
base offense level of 4, pursuant to U S.S.G 88 2F1.1 and
2H3.3(b). The Departnment also reconmmended an increase of two
| evel s for taking undelivered United States mail, pursuant to
US S G 8 2B1.1(b)(3)(A), an increase of two |levels for nore
than m ni mal planning under U . S.S. G § 2B1.1(b)(4)(A), and an
increase of two | evels for obstruction of justice under U . S.S. G
§ 3C1.1. Duclos made tinmely objections to the latter two
enhancenents. The trial judge found that Ducl os had engaged in
nore than m ni mal pl anni ng and accordi ngly added two | evel s; the
court declined to increase the sentence for obstruction of
justice. Wth Duclos's crimnal history category of IV, and a
total offense level of 8, the court sentenced himto 14 nonths,
whi ch was within the guideline range of 10-16 nonths.

1. Sentencing Appeal
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In his brief on appeal, Ducl os devotes the majority of
his argunent to his sentencing appeal. Accordingly, we consider
it first. Duclos clains that the district court should not have
i nposed the two-level enhancenment for nore than m ninmal
pl anni ng.

In review ng a decision to enhance a sentence fromthe
base offense level, we enploy a bifurcated standard of review.

See United States v. Thonmpson, 32 F.3d 1, 4 (1st Cir. 1994). W

review the | egal determ nation of the guideline' s neaning and

scope de novo, seeid.; United States v. Brewster, 1 F.3d 51, 54
(1st Cir. 1993), but allow due deference to the district court's

factfinding, reviewing it only for clear error, see Brewster, 1

F.3d at 54; Thonpson, 32 F.3d at 4; United States v. Nunez, 146

F.3d 36, 40 (1st Cir. 1998).

The relevant enhancenent states: "If the offense
invol ved nore than mniml planning, increase by 2 levels.”
US S. G § 2Bl.1(b)(4)(A). Section 2F1.1 of the guidelines,
whi ch applies to violations of 18 U.S.C. § 1001, allows for use

of this enhancement.! The Comm ssion provides a gloss on the

1 Ducl os offers an argunent for the first time on appeal
that the district court should only have considered the
enhancement as it related to the false statenment charge.
Setting aside serious questions of waiver, we reject his
contention by pointing to the fact that the two offenses were
properly grouped together under U S.S.G § 3D1.2(b), and that
t he enhancement nmay be considered with respect to all relevant
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bare | anguage of the enhancenment in Application Note 1(f) to
Section 1B1.1, which states:

“"More than mnimal planning” neans nore
pl anning than is typical for comm ssion of
the offense in a sinple form "More than
m ni mal pl anni ng" al so exists if significant
affirmati ve steps were taken to conceal the
offense . . . . "More than m ni mal
pl anning" is deenmed present in any case
involving repeated acts over a period of
time, unless it is clear that each instance
was purely opportune. Consequently, this
adjustnment will apply especially frequently
in property crimes.

The nost recent statenent inthis circuit on "nopre than

m ni mal pl anni ng" conmes from our decision in United States v.

Phath, 144 F.3d 146 (1st Cir. 1998). In that case, we found
clear error inthe district court's inposition of the "nmore than
m ni mal pl anni ng" enhancenent, marking the first tinme that we
had overturned such an enhancenent. See id. at 151. The crine
at issue in Phath was an unsophisticated bank fraud schenme. In
Phath, a stranger approached the defendant in a casino and
offered him noney to deposit checks in his bank account and
wi t hdraw cash a short time |ater when the checks had cl eared.
See id. at 147-48. The stranger also asked Phath to find

friends who would do the sane. See id. at 148. This was the

conduct . See United States v. lvery, 999 F.2d 1043, 1046 & n.?2
(6th Cir. 1993).
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extent of his crime. The district court in that case applied
the nore than m ni mal pl anni ng enhancenent, stating: "[T]his is
not an offense in its sinplest terms. |t has several |ayers of
intricacy which are designed to conceal the offense itself."
Id. at 150.

We reversed, stating that: "Phath's crinme was sinple
and short-lived.” |1d. W rejected the argunent proffered by

the government that any crime that is not "purely opportune”

i nvol ves nore than m nimal planning. See id. Instead, we found
di spositive two facts. First, Phath's acts were in no way
"repeated acts over a period of time." |1d. Second, Phath took
no "significant affirmative steps to conceal the offense.” 1d.

We suggested that, had the defendant's actions been repeated
acts, we would have then continued the inquiry to determ ne
whet her each repeated action was "purely opportune.” See id.

Wth these principles in mnd, we consider the instant
case, mndful of the nmandate that "[t]he district court's
j udgnment that an offense involves nore than m nimal planning is
a factual finding that we overturn only if it is clearly
erroneous.” |d. at 149. In this case, the difference between
t he defendant's view of the enhancenent and the view adopted by
the district court is essentially one of perspective. Duclos

wi shes us to view his conduct close-up —that is, he urges us to
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ask whet her he engaged in nore than m nimal planning for the act
of filing the fal se change-of-address card. The district court,
on the other hand, took a nore holistic view, and one we think
nore in line with the Guidelines' definition of conduct rel evant
to planning the crine. The district court considered the
conduct in light of the entire scheme admttedly engaged in by
Duclos in order to commt the offense.
The district court stated:

The defendant first had to determ ne
where M. Bossie [sic] lived, and that
certainly required tine and effort. He then
had to determ ne that his mail was not being
delivered to his residence. He then had to
determ ne where the post office was and the
box where M. Bossie's mil was being
delivered. He then had to fill out PS Form
3546, which is the forward change notice
form and file that with the posta
authorities.

The mai |l was then forwarded. He used,
got whatever information he wanted to from
the mil and then to avoid detection
destroyed mail . He then had to forward a
cancellation notice in order to once again
attenmpt to avoid detection.

So taking the totality of these
circunstances, it is the opinion of the
Court that having considered the Fath [sic]
case and its ruling[,] that these offenses,
t aken together, involved nore than m ni mal
pl anni ng.

As the district court suggested, there are crucial differences

from Phath that nmke Ducl os's case distinct. First, Duclos's

case involves an extended course of conduct, or a schene that
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continued over a significant period of tinme.? Second, Duclos
took affirmative steps to cover up his crime. This is a clear
ground for applying the enhancenent, see Application Note 1(f)
to 8§ 1B1.1, and the district court's fact-finding on this point
i's unassail abl e. Accordingly, we are unable to say that the
district court's findings of fact and concom tant inposition of
t he enhancenment were clearly erroneous.

I11. Sufficiency of the Evidence

Duclos clains that, in light of his necessity or
justification defense, the jury's verdict was agai nst the wei ght
of the evidence. He clains that his defense rai sed a reasonabl e
doubt that his conduct was w llful and know ng. The high
standard for such a challenge is well-known. Duclos nust show
that no rational jury could have found him guilty beyond a

reasonabl e doubt. See United States v. Scharon, 187 F.3d 17, 21

(st Cir. 1999). We review the sufficiency of the evidence as
a whol e, taking the evidence in the light nost favorable to the
verdi ct and taking into account all reasonable inferences, and

resolving all credibility issues in favor of the verdict. See

2 W do not nmean to suggest that Duclos's stalking
activities that were not in preparation for the crimnal act
render him eligible for a "more than mnimal planning”
enhancenent . Rat her, we focus solely on those of Duclos's
actions that were relevant to obtaining the information
necessary to commt the offense.
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id. The scope of review is over the totality of the evidence,

both direct and circunstantial. See United States v. Wodward,

149 F.3d 46, 56 (1st Cir. 1998), cert. denied 119 S. Ct. 1026

(1999).

To prove a false statenent in violation of 18 U S.C.
§ 1001, the government nust show that the defendant: (1)
knowi ngly and willfully, (2) nade a statenment, (3) in relation
to a mtter within the jurisdiction of a departnment or agency of

the United States, (4) with know edge of its falsity. See

—h

'd

United States v. Wener, 96 F.3d 35, 37 (2d Cir. 1996), af

sub nom Brogan v. United States, 522 U. S. 398 (1998). To prove

obstruction of correspondence in violation of 18 U S.C. 8§ 1702,
t he governnment nust prove that the defendant (1) know ngly took
mail froma post office or authorized depository for mail, (2)
before it was delivered, (3) with the specific intent to
obstruct correspondence or pry into the business or secrets of

anot her . See United States v. Gaber, 745 F.2d 952, 955 (5th

Cir. 1984).

As a prelimnary matter, it is beyond cavil that
Ducl os, absent his affirmative defense, admtted the el enents of
both crimes. Duclos attenpts to dispute his intent, saying that
he comm tted the act in question so quickly and w thout thinking

that he did not have tinme to formthe requisite intent. This
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argument, however, confuses intent with preneditation. Ducl os
admtted at trial that he knew the nature of his act, and that
he knew what its likely effect would be. This anmpunts to
i ntent.

Ducl os's nore conplicated argunent on sufficiency of
t he evidence involves the question of his affirmative defense.
Ducl os notes correctly that his behavior m ght be excused by the
defense of necessity. This defense, like other justification
defenses, allows a defendant to evade responsibility for
ot herwi se crim nal actions notw thstandi ng proof of the el enents

of the offense. See United States v. Smith, 160 F.3d 117, 123

(2d Cir. 1998). The essence of the defense is that otherw se
crimnal conduct may be excused when the defendant conmts the
acts in order to avoid a greater evil. In one fornulation of
this defense (on which Duclos hinself relies in his brief on
appeal ), the defense requires that the defendant had no | ega
alternative to violating the aw, the harm he sought to prevent
was i mmnent, and a direct, causal relationship is reasonably
anticipated to exist between defendant's actions and the

avoi dance of harm?3

8 As the Tenth Circuit has noted, there are differing
formul ati ons of the defense. See United States v. Unser, 165
F.3d 755, 764 (10th Cir.), cert. denied, 120 S. Ct. 40 (1999).
Not ably, the Model Penal Code's version of the defense ("Choice
of Evils,"” in the parlance of the Code) appears to set a higher
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Ducl os's sufficiency of the evidence argunent is that
his properly alleged affirmati ve def ense was not rebutted by the
governnment, which, he argues, bore the burden of proving the
non- exi stence of the defense by a reasonabl e doubt. Throughout
this opinion, we assune arguendo that Duclos is correct in
assigning the burden of proof at all times to the governnment.
Ducl os's argunent, however, is w thout foundation in the facts
of this case. First, his defense was predicated on his own
testimony that he believed his conduct necessary to avoid harm
to Gllis. The governnent, however, savaged Ducl os's
credibility at trial such that a rational juror mght have
rejected his defense based on lack of <credibility alone.
Second, Duclos's own testinmony undercut his defense. Wiile he
argued that he felt his conduct necessary to avert harm to
Gllis, he also testified repeatedly that he acted on the spur
of the monent, w thout knowi ng what he was thinking. The jury
coul d have concluded fromthis that he acted upon inmpul se, and
without the sort of deliberation they mght think should

acconmpany his affirmative defense. Third, the jury heard a vast

bar for defendants. See Mbdel Penal Code 8§ 3.02; see also
Smith, 160 F.3d at 123 & n.3 (noting distinctions between
formul ati ons of the defense). W do not intend our recitation
of this particular formulation to suggest that we adopt it as
the law of the First Circuit. W have accepted the fornul ation
of fered by Ducl os only arguendo.
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guantity of evidence about Duclos's stalking of Gllis that
m ght well have led it to believe that Duclos commtted his
crime because he was obsessed with Gllis, not out of a
reasonabl e belief in her immnent harm Fourth, the governnent
provi ded sufficient evidence on cross-exam nation for the jury
to find beyond a reasonabl e doubt that the inmm nence prong of
t he defense was not present.

Accordingly, Duclos's claim of insufficiency of the
evi dence nust fail.

V. Jury Instructions

Ducl os presents a properly preserved claimof error in
the court's jury instructions. Such a claimis subject to de

novo revi ew. See United States v. Wodward, 149 F.3d 46, 68

(1st Cir. 1998), cert. denied, 119 S. C. 1026 (1999). An error

in jury instructions will mandate reversal only when the error
is prejudicial based on a review of the entire record. See

Davet v. Maccarone, 973 F.2d 22, 26 (1st Cir. 1992).

Ducl os argues that although the ~court ©properly
instructed the jury on the affirmative defenses, the court's
comments immediately after the instruction anounted to an
instruction that shifted the burden of proof on the affirmative
defense to the defendant. The court stated:

A general fear, or an apprehension of danger
that is vague or inprecise or that is not a
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fear of immediate harm or death, is not
sufficient to support the necessity to act
in defense of a third person.

The court then stated:

On this issue [the affirmtive defense],

just as on the others, the burden is on the
governnent to prove the defendant's quilt

beyond a reasonabl e doubt. To find Louis
Duclos guilty, therefore, in addition to
finding beyond a reasonable doubt each of

the elements of the two offenses charged,

you must concl ude beyond a reasonabl e doubt

t hat when he commtted the acts charged in
the indictnent, one, no such harm exi sted or
it was not immediate; or two, he did not

have a well-grounded belief that the harm
exi sted; or three, there were reasonable
alternatives to pr event such har m

(enmphasi s added) .

The only instructions that came between the objected-to
instruction and the above-quoted burden of proof instruction was
a proper continuation of the affirmative defense instruction
Accordingly, the above instruction corrected inmmediately any
m si npression the jury m ght have had with respect to the burden
of proof. We are therefore unable to say that any error in the
instruction, if there was indeed any error at all, was
prej udici al .

Affirned.
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