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WALLACE, Circuit Judge. Ri chard, Petit, and Hal

(def endants) appeal fromtheir respective convictions and sentences
i nposed after a jury returned guilty verdicts for conspiracy,
bankruptcy fraud, mail fraud, noney |aundering, and securities fraud
in violation of 18 U. S.C. 88 371, 152, 1314, 1956(a)(1)(A) (i),
1956(a)(1)(B)(i), 1957, and 15 U.S.C. 8 77q. The district court had
jurisdiction pursuant to 18 U.S.C. § 3231, and we have jurisdiction
over these tinely filed appeals pursuant to 28 U.S.C. 8§ 1291 and 18
US.C 8§ 3742(a). W affirm
I

Bet ween 1989 and 1997, Catherine Duffy Petit, Paul
Ri chard, David Hall, and several associates participated in a
mul tifarious crimnal schenme pivoting around an effort to finance
Petit’s multi-mllion dollar civil lawsuit against Key Bank of Mine
(Key Bank) and the law firm of Bernstein, Shur, Sawyer and Nel son
(Bernstein Shur).

In the late 1980's Petit became involved in a series of
| egal battles with Key Bank and her forner attorneys, Bernstein Shur
In 1989 Petit persuaded Thomas Bl ackburn, a Maine attorney, to assist
her in raising noney to maintain her |awsuit against Key Bank and

Bernstein Shur, and to pay her living expenses. Blackburn began
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| ocating investors willing to purchase stakes in the outcome of the
litigation. Investors were told that the |lawsuit was a “sure thing”
and were proni sed that paynments woul d be nade when the case was
settled. In addition, they were told that the investnents were
backed by a nulti-mllion dollar escrow account. 1In return for their
i nvestnent, investors were given assignnents, signed by Petit and
wi t nessed by Bl ackburn, that agreed to pay up to double the
i nvestnent, plus 18% of the |awsuit proceeds, usually within six
nont hs of the investnent.

In October 1990, Bernstein Shur settled with Petit. The
| awsuit continued agai nst Key Bank. The settlenment was used by Petit
and Bl ackburn to entice yet nore investors, and, between 1990 and
1995, Petit and Bl ackburn expanded the schene, recruiting several
individuals to enlarge its fund-raising capacity. Petit and her
associ ates continued to raise noney even after the |last renmaining
count of the lawsuit was dism ssed in May of 1995. The dism ssal of
the lawsuit was never divulged to the investors. After the |lawsuit
was di sm ssed, Bl ackburn extricated hinself fromthe operation. He
had hel ped Petit raise approximately $4.2 mllion.

During this period, Richard played an inportant and
versatile role in the operation, acting variously as Petit’'s
conpani on, liaison, and enforcer, anong other things. He arranged

meeti ngs, subdued anxi ous investors, and threatened Bl ackburn when he
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announced his desire to w thdraw.

The schenme broadened in 1993 to include further crim nal
conduct when Petit was forced into Chapter 7 involuntary bankruptcy
(later converted into Chapter 11) by creditors unrelated to the
instant case. Maintaining that the lawsuit was her only asset, Petit
directed Richard and two other associates to set up a dummy
corporation, HER, Inc., with which to conceal assets fromthe
bankruptcy court. During the course of the bankruptcy proceedings,
Petit falsely denied receiving any incone fromthe sale of her
interest in the litigation, and she and her associates acted to
conceal assets fromthe bankruptcy court, the trustee, and her
creditors in the bankruptcy proceedings, primarily through the use of
HER, | nc.

In late 1994, David Hall, a licensed broker-dealer for Sun
Li fe Assurance of Canada, joined the schene, soliciting funds from
several of his clients, many of whom were elderly. Arguing that
their Sun Life investnents were not perform ng adequately, Hal
suggested a risk-free, high-interest alternative. He specifically
told two investors that the investnent was in Petit’'s |awsuit, which
he asserted was secured by a | arge escrow account. He inforned
neither of themthat Petit was in bankruptcy, nor did he informthem
of the lawsuit’s dism ssal in 1995. As Hall solicited nore

i nvestors, he becane yet nore duplicitous, often asserting that the
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investnment was in real estate. Hall forwarded the funds he received
frominvestors to HER, Inc., via Richard and other associ ates,
keepi ng a percentage for hinself.

The fund-raising and noney | aundering schenme conti nued
until 1997, when a Maine state investigation into HER, Inc. led to
the arrests of Petit and several of her associates. The operation
had raised over $8 mllion between 1989 and 1997, the bul k of which
was used to finance Petit’'s profligate |lifestyle.

A federal grand jury in the District of Mine indicted
def endants for a multitude of offenses. Count 1 charged Petit,

Ri chard, and Hall with conspiracy to commt bankruptcy fraud, mai
fraud, noney | aundering, and securities fraud in violation of 18

U S C 88 371 and 2. Counts 2 through 13 charged them wi th
bankruptcy fraud in violation of 18 U S.C. 88 152 and 2. Counts 14

t hrough 26 charged themwith mail fraud in violation of 18 U. S.C. 88§
1314 and 2. Counts 27 through 47 charged them wi th noney | aunderi ng
in violation of 18 U S.C. 88 1956(a)(1)(A) and 2. Counts 48 through
62 charged them with nmoney | aundering in violation of 18 U S.C. 88
1956(a)(1)(B)(i) and 2. Counts 63 through 75 charged them wi th noney
| aundering in violation of 18 U . S.C. 88 1957 and 2. Counts 76

t hrough 87 charged themwith securities fraud in violation of 15
US.C 8 779 and 18 U.S.C. §8 2. Count 88 alleged crimnal forfeiture

pursuant to 18 U.S.C. 88 1956(a) (1), 1957, 982, and 2.
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At the end of the governnent’s case at trial, each of the
def endants noved for a judgment of acquittal, which were granted on
Counts 10, 15, 20, 23 through 26, and 86 of the indictnment. The
court also granted a judgnent of acquittal with respect to Hall on
t he bankruptcy fraud counts (Counts 2 through 13, and Counts 27
t hrough 62). Modtions directed at other counts were denied. The jury
found Petit guilty on all counts submtted to them (Counts 1, 2-3, 5-
9, 11-13, 14, 16-19, 21-22, 27-85, 87). They found Richard guilty on
Count 1 (conspiracy), Counts 2, 4, and 9 through 13 (bankruptcy
fraud), but not guilty on Count 7 (bankruptcy fraud). He was found
guilty of all remaining mail fraud, noney |aundering and securities
fraud counts (Counts 14, 16 through 19, 21, 22, 27 through 85, and
87). The jury found Hall guilty of conspiracy (Count 1), three
counts of mail fraud (Count 16, 17, and 19), five counts of npney
| aundering (Counts 65, 68, 71, 72, and 74), and ten counts of
securities fraud (Counts 76 through 85). He was found not guilty of
four counts of mail fraud (Counts 14, 18, 21, and 22), eight counts
of noney | aundering (Counts 63, 64, 66, 67, 69, 70, 73, and 75), and
one count of securities fraud (Count 87).

Each defendant submtted a Rule 29 notion for judgnment of
acquittal on several counts and the court acquitted defendants on the
nmoney | aunderi ng charges alleged in Counts 48 through 53, 55 through

57, 59 through 67, 69 through 71, and 73 through 75.
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I

We first address Hall's contentions. He argues that the
district court erred in denying his Rule 29 notion for a judgnment of
acquittal of the remaining noney | aundering counts in violation of 18
US C 8 1957. He alleges that the government failed to prove all of
the elenments of an 18 U. S.C. § 1957(a) offense. Pursuant to section
1957(a), the government rmust show that Hall (1) knowi ngly engaged or
attenpted to engage in a nonetary transaction (2) in crimnally
derived property (3) of a value greater than $10,000, and (4) derived
fromspecified unlawful activity. First, Hall argues that the
governnment did not prove that he engaged in a nonetary transaction.
Second, he argues that his acquittal on all bankruptcy fraud counts
requires an acquittal on all noney | aundering counts because the
nmoney | aundering counts |isted bankruptcy fraud as the specified
underlying offense. Third, he contends that the funds he received
fromhis investors and transferred to his associates were not the
proceeds of the bankruptcy fraud at the tine of the transfer and,
therefore, were not crimnally derived property at the time of Hall’'s
transfers.

"The denial of a Rule 29 notion for judgnment of acquittal
is reviewed de novo to determ ne whether any rational factfinder
coul d have found that the evidence presented at trial, together with

all reasonable inferences, viewed in the |light nost favorable to the
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governnment, established each el ement of the particul ar of fense beyond

a reasonabl e doubt."” United States v. Gabriele, 63 F.3d 61, 67 (1st

Cir. 1995).
A.

Hall’'s first argunent raises a discrete question of
statutory interpretation: whether the delivery or transfer of a
check, which is the proceeds of unlawful activity, to another person
is a nonetary transaction within the neaning of section 1957(a). The
governnment argues that a “nonetary transaction” occurred every tinme
Hal | received a check from an investor and handed it over to a co-
conspirator, who, in turn, would deposit the check into the HER, Inc.
bank account. In reply, Hall contends that he did not engage in any
“monetary transactions” because the transactions he engaged in were
transfers to persons and not deposits into a financial institution.

The term “nonetary transaction” is defined in section
1957(f) (1) as:

t he deposit, withdrawal, transfer, or exchange,
in or affecting interstate conmerce or foreign
commerce, of funds or a nonetary instrument (as
defined in section 1956(c)(5) of this title) by,

t hrough, or to a financial institution
i ncludi ng any transaction that would be a financi al
transacti on under section 1956(c)(4)(B) of this title



18 U.S.C. § 1957(f)(1). Section 1956(c)(4)(B) defines “financial
transaction” as “a transaction involving the use of a financial

institution which is engaged in, or the activities of which affect,

interstate comerce in any way or degree.” 18 U S.C. 8§
1956(c)(4)(B). The term “nmonetary instrunment” is defined in section
1956(c)(5), and includes “currency of the United States,” “personal

checks,” and “bank checks.” 18 U S.C. § 1956(c)(5).

We interpret these provisions to nean that giving
crimnally derived checks to a co-conspirator, who deposits theminto
a bank account, is a transfer to, and involves the use of, a
financial institution, which satisfies the definition of “nonetary
transaction” in section 1957(f)(1). Further, transferring funds to a
co-conspirator involves nonetary instrunments, namely the currency or
checks involved, which satisfies section 1956(c)(5).

In this case, there was sufficient evidence for a jury to
find that Hall accepted checks, known to himto be derived from
unl awful activity, exercised control over them and transferred them
to associates for the very purpose of having them deposit the checks
into a bank account. Thus, a jury could conclude fromthe evidence
presented, when viewed in the |ight nost favorable to the governnent,
that the conduct alleged in the indictnment constitutes a nonetary
transaction under 18 U S.C. § 1957(a).

B
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Hal | next contends that he cannot be convicted of 18
U.S.C. 8§ 1957(a) because he was not convicted of bankruptcy fraud,
t he underlying offense listed in the section 1957 nonetary
transaction counts in the indictnent. He maintains that because the
jury acquitted himof the offense by which he allegedly obtained the
noney, there was no crimnally derived property and, thus, no
vi ol ati on.

The Eighth Circuit has held that “the fact that the jury

did not convict [defendant] on the relevant underlying . . . charges
does not underm ne the noney-Ilaundering convictions . . . . The only
rel evant question when reconciling inconsistent verdicts . . . is

whet her there was enough evi dence presented to support the

conviction.” United States v. Watley, 133 F.3d 601, 605-606 (8th

Cir. 1998); see also Mclntosh v. United States 2000 W. 1206564, at *4

(S.D. Ind. 2000) (“Even where the governnent formally charges the
noney | aunderi ng defendant with a separate offense constituting the
‘specified unlawful activity,’ acquittal on the underlying charge
does not necessarily defeat the noney | aundering charge.”). W are
persuaded that the Eighth Circuit states the correct rule.

| nconsi stent verdicts “do[] not indicate that the government
necessarily failed to prove an essential element of its case beyond a

reasonabl e doubt." United States v. Sullivan 85 F.3d 743, 747 (1st

Cir. 1996) quoting United States v. Calderon, 77 F.3d 6, 10 (1st Cir.
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1996). On their own, inconsistent verdicts are not sufficient
grounds for reversing a crimnal conviction as |ong as the appellate
court is satisfied that there was sufficient evidence present to
support the conviction. [d. A jury may acquit a defendant as to one
or nore charges for any nunmber of reasons, and yet cone to the
reasonabl e concl usi on that the defendant was guilty of other rel ated

charges. United States v. Powell, 469 U S. 57, 64-65, 105 S.Ct. 471,

476-477 (1984).
Furthernmore, a conviction pursuant to 18 U . S.C. § 1957(a)
does not require proof that the defendant commtted the specified

predi cate offense, United States v. Smth, 46 F.3d 1223, 1234 (1st

Cir. 1995); it nerely requires proof that the nonetary transaction

constituted the proceeds of a predicate offense. United States v.

Mankari ous, 151 F.3d 694, 703 (7th Cir. 1998). Moreover, while “[a]

def endant nmay not be convicted under section 1957(a) unless he knew
that the transaction involved ‘crimnally derived property . . . he
need not have known that the subject property was derived from
‘specified unlawful activity.’” Gabriele, 63 F.3d at 65 (citations
omtted). Since a nonetary transaction conviction does not require
proof of a specific offense, nor that Hall knew that the subject
property was derived fromspecified unlawful activity, Hall’'s
acquittal of the bankruptcy fraud charges did not have any effect on

hi s nonetary transaction convictions. See Mankarious, 151 F.3d at
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703.
C.
Hal | attacks his section 1957 convictions fromyet another

angle. He contends that, under United States v. Johnson, 971 F.2d

562, 368-70 (10th Cir. 1992), the underlying act of bankruptcy fraud
must be “conpl ete” before a violation can occur, and that bankruptcy
fraud was not “conplete” when he transferred nobney to his associ ates.
He, thus, argues that the funds he transferred did not constitute the
proceeds of bankruptcy fraud — the specified unlawful activity |isted
in the nonetary transaction charge — at the tinme of the transfers
and, therefore, were not “crimnally derived property” pursuant to 18
US C 8 1957(f)(2). Section 1957(f)(2) defines “crimnally derived
property” as “any property constituting, or derived from proceeds
obtained froma crimnal offense.” A defendant may not be convicted
under section 1957(a) unless he knew that the transaction invol ved
“crimnally derived” property, but he need not know that the property
was derived fromthe “specified unlawful activity.” 18 U.S.C. 8§
1957(c). In other words, the government nust prove (1) that Hall had
general know edge of the subject property’s crimnal nature, and (2)
that the property, in fact, was derived froma specified offense
listed in 18 U.S.C. § 1956(c)(7). 18 U.S.C. 8 1957(f)(3). The
governnment need not prove that Hall had know edge of the specified

of fense, or that he commtted it.
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Based upon Hall’s convictions of both mail fraud and
securities fraud, it is clear that he had sufficient know edge that
t he noney he received fromhis investors — the subject property — was
crimnally derived. Each check he received fromhis victins was the
product of his unlawful activities. Thus, it is evident that the
nonetary transactions Hall engaged in were “in crimnally derived
property,” and that he had know edge of that fact.

However, the gravanmen of Hall’s argunment is that the
subj ect property was not derived from bankruptcy fraud, which was the
specified predicate offense listed in the noney | aundering and
nonetary transaction counts of the indictment (mail fraud and
securities fraud were not listed). Hall argues that the subject
property did not constitute crimnally derived proceeds because the
bankruptcy fraud was not conplete when he transferred the noney to
his associates. He alleges that the bankruptcy fraud was not
conplete until the funds were deposited into the HER, Inc. bank
account. According to this argunment, the predicate act of bankruptcy
fraud nust be “conplete” before a section 1957 violation can occur.

For this proposition he relies on a Tenth Circuit case, United States

v. Johnson. 971 F.2d at 569-570.
Johnson is distinguishable fromthe case before us,
however. Johnson involved the | aundering of funds derived fromwre

fraud. The court concluded that the defendant could not have engaged
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in a transaction in crimnally derived property because he did not
possess the proceeds of the wire fraud until after the conpletion of
the wire transfer. |1d. That is, the only use of wires in Johnson to
prove the predicate wire fraud were the very transfers that allegedly
involved “crimnally derived property” under 18 U. S.C. § 1957(a).
Thus, when the court in Johnson used the | anguage of tine to
describe the relationship between the noney | aundering and the

predi cate offense, "it really was just worried about the definition

of proceeds." See Mankarious, 151 F.3d at 704-705. As the 10th

Circuit explained in Johnson, noney |aundering crimnalizes a
transaction in proceeds, not the transaction that creates the
proceeds. 971 F.2d at 570. Thus, “the |aundering of funds cannot
occur in the same transaction through which those funds first becane

tainted by crime.” United States v. Butler, 211 F.3d 826, 830 (4th

Cir. 2000).

This | aw does not assist Hall, however. Although 18
U.S.C. 8§ 1957 does not define when noney becones “proceeds,” the
Third and Fourth Circuits have held that “proceeds are derived from
an already conpleted offense, or a conpleted phase of an ongoi ng

offense.” United States v. Conley, 37 F.3d 970, 980 (3rd Cir. 1994)

(enphasi s added); Butler, 211 F.3d at 829; see also Mankarious, 151

F.3d at 705 (explaining that a fraud schene can produce proceeds |ong

before the act that ultimtely triggers federal jurisdiction). At
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trial, the governnment introduced sufficient evidence fromwhich a
jury could conclude that the recei pt of checks by Hall from his
i nvestors constituted a conpl eted phase of bankruptcy fraud. Hal
was recruited to join Petit’'s fund-raising operation in 1994, after
t he bankruptcy fraud phase of the scheme had begun. After Petit
entered into bankruptcy in 1993, she and her associates imedi ately
began concealing all financial transactions relating to her |one
listed asset, the Key Bank lawsuit, fromthe bankruptcy trustee.
Thus, a jury could find fromthe evidence presented that Petit and
her associ ates engaged in the conceal nent of assets fromthe
bankruptcy trustee i medi ately upon recei pt of the checks by Hall,
and that Hall’'s acceptance of the checks constituted a conpl eted
phase in the ongoi ng bankruptcy fraud.

In this case, the defendants’ fraudul ent schenme generated
proceeds, and then Hall commtted separate acts to | aunder the
proceeds after he took theminto his possession. As the Seventh

Circuit held in Mankarious, “[b]ecause . . . noney |aundering does

not focus on the specifics of the predicate offense, it does not
matter when all the acts constituting the predicate offense take
place. It matters only that the predicate offense has produced
proceeds in transactions distinct fromthose transactions allegedly
constituting noney |aundering.” 151 F.3d at 706. Thus, the district

court properly denied Hall’s Rule 29 notion of acquittal for section
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1957(a) noney | aunderi ng.

1]

Def endants Petit and Richard contend that the district
court’s inmposition of attorneys' fees in their respective restitution
orders was erroneous. Petit’s and Richard s presentence reports
recommended restitution in the amount of $7,999, 005 pursuant to 18
US C 8§ 3663A and U.S.S.G 8 5E1.1. This anmount included $355, 903
for | egal fees expended by the victins. Both Petit and Richard
objected to the $7,999, 005 total at sentencing, but did not
specifically object to the inposition of attorneys' fees. On appeal,
Petit and Richard contend that the inclusion of attorneys' fees
pursuant to 18 U.S.C. 8§ 3663A constitutes error and, therefore, nust
be reversed.

The governnent contends that because they did not
specifically object to the inclusion of attorneys' fees, they did not
preserve the issue for appellate review. |In addition, the governnent
contends that the inposition of attorneys' fees in the restitution
orders was proper pursuant to 18 U. . S.C. § 3663A because the victins’
| egal expenses were | osses reasonably foreseeable.

Because the record on appeal reflects that the defendants
did not specifically object to the inclusion of attorneys’ fees, our

reviewis for plain error. United States v. Phaneuf, 91 F.3d 255,
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264 (1st Cir. 1996). Under the plain error standard we will review
for particularly “egregious” or “obvious” |egal error, Negron v.

Caleb Brett US. A, Inc., 212 F.3d 666, 672 (1st Cir. 2000); United

States v. Merric, 166 F.3d 406, 409 (1st Cir. 1999), which our
failure to consider would result in a “m scarriage of justice” or
woul d seriously affect the “fairness, integrity or public reputation

of judicial proceedings.” Negron 212 F.3d at 672, guoting Canbridge

Plating Co. v. Napco, Inc., 85 F.3d 752, 767 (1st Cir. 1996).

Petit and Richard were sentenced and ordered to pay
restitution pursuant to 18 U S.C. 88 3663A and 3664 (the Mandatory
VictimRestitution Act of 1996) (the Act). Congress anmended 18
US C 8 3663 (the Victimand Wtness Protection Act) in 1996 in an
effort to guarantee restitution to the victinms of crimnal conduct.
Under the Act, a district court nust order the paynent of restitution
in the full amount of the victim s |Ioss w thout considering the
defendant’s ability to pay. 18 U S.C. 88 3663A and 3664(f)(1)(A).

In cases where restitution is ordered for offenses
resulting in the | oss of property, section 3663A(b)(1) provides that
the district court shall require defendants to pay victins an anount
equal to (1) the greater of (a) the value of the property on the date
of the damage, |oss, or destruction; or (b) the value of the property
on the date of sentencing, less (2) the value of any part of the

property that is returned. 18 U S.C. §8 3663A(b)(1)(B). The |anguage
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contained in this provision is identical to the |anguage in the prior
provision, 18 U S.C. 8 3663(b)(1), with the exception of the use of

“shall” in place of “may,” thereby obviating the district court’s
di scretion.
A majority of the circuits have held that restitution

under section 3663(b) (1) cannot include consequential damages.

Government of Virgin Islands v, Davis, 43 F.3d 41, 45 (3rd Cir

1994); United States v. Patty, 992 F.2d 1045, 1049 (10th Cir. 1993);

United States v. Mullins, 971 F.2d 1138, 1147 (4th Cir. 1992); United

States v. Arvanitis, 902 F.2d 489, 497 (7th Cir. 1990); United States

v. Wal ker, 896 F.2d 295, 307 n. 26 (8th Cir. 1990); United States v.

Barany, 884 F.2d 1255, 1260-1261 (9th Cir. 1989); United States v.

Mtchell, 876 F.2d 1178, 1184 (5th Cir. 1989).

The governnment contends that Congress substantially
br oadened the scope of section 3663 when it enacted section 3663A in
1996, rendering these cases irrelevant because they deal with section
3663(b) (1), and not section 3663A(b)(1). Further, the governnent

argues that our decision in United States v. Collins, 209 F.3d 1 (1st

Cir. 1999), is directly on point, and requires us to concl ude that

the inclusion of attorneys' fees is authorized by the Act when | egal

expenses constitute | osses reasonably foreseeable to the defendant.
This controversy, interesting and inportant as it may be,

need not be resolved to dispose of the issue before us. Even if the
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position asserted by Petit and Richard were correct, a decision we do
not make, they could not prevail on this issue. Because defendants
did not specifically object to the inclusion of attorneys' fees at
sentencing, we could reverse the district court's restitution order
under 18 U.S.C. 8 3663A only if it constituted particularly
“egregi ous” or “obvious” legal error. Negron, 212 F.3d at 672.
Prior to this case, our circuit had not interpreted the | anguage
contained in section 3663(b)(1) and section 3663A(b)(1). \While the
maj ority of our sister circuits have held that, under this |anguage,
restitution cannot include consequential damages such as attorneys’
fees, the law in this circuit was not “obvious” when the district
court made its decision, and the district court’s restitution order
was not particularly “egregi ous” under the circunstances. W,
therefore, affirmthe district court’s restitution order.
|V

Appel l ants’ remai ning cl ainms have been considered but do

not require discussion. W have stated previously that:

[w] e understand the practical pressure on

| awyers — especially in crimnal cases — to
resol ve doubts in favor of including doubtful
claims along with stronger ones. But cases
with difficult issues now crowd the dockets. At
| east in opinion witing, the court’s tine is

best reserved for col orable clains.
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United States v. Collazo-Aponte, 216 F.3d 163, 207 (1st Cir. 2000),

guoting United States v. Bennett, 75 F.3d 40, 49 (1st Cir. 1996). W

follow this principle and address other issues raised by defendants

(and co-defendant Roland Morin) in an unpublished disposition.

AFFI RMED.
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