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LIPEZ, Circuit Judge. The appellants, Maria D.

Feliciano de la Cruz, Erasno Jinmenez, and their conjugal
partnership, brought a claim in the district court for the
district of Puerto Rico accusing ElI Conquistador Resort and
Country Club, a resort hotel | ocated on the east coast of Puerto
Rico, and Hugh A Andrews, the resort's president, of
di scharging Feliciano because of her Puerto Rican national
origin in violation of Title VII of the Civil Rights Act of
1964, 42 U.S.C. 88 2000e to 2000e-17 ("Title VII").Y The
district court granted the defendants' nmotion for summary
judgnment. We affirm
l.

In late 1993, Feliciano went to work for E
Conqui stador as the credit manager at the soon-to-be-opened
hotel in Fajardo, Puerto Rico. According to Feliciano, her
responsi bilities included: (1) review ng and approving credit or

billing authorizations for comrercial accounts; (2) preparing

Feliciano was born and raised in Puerto Rico, and the
parties treat that status as a “national origin” for purposes of
Title VII. The district court accepted this term nology. W
al so accept it for the sake of convenience, wi thout in any way
deci ding the underlying status question. See Mil ero-Rodriguez
v. Ponte, Inc., 98 F.3d 670, 674 (1st Cir. 1996) (assum ng that
Puerto Rican was a national origin for the purposes of a Title
VI1 disparate treatnment claim; see also De | a Concha v. Fordham
Univ., 5 F. Supp. 2d 188, 191 (S.D.N.Y. 1998) (sane); Cartagena
v. Ogden Servs. Corp., 995 F. Supp. 459, 464 (S.D.N Y. 1998)
(sanme).
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end- of -t he-nmont h "agi ng reports” summari zi ng accounts recei vabl e
or debts that had not yet been collected; (3) training other
enpl oyees; (4) attending pre-convention meetings; (5) helping
the assistant controller with the nmonthly closing of accounts
recei vable; and (6) assisting the general cashier. Six nonths
after she began the job, EI Conqui stador increased her salary by
$4, 000, ahead of her scheduled performance review. Later,
Feliciano received a commendation letter fromEl Conquistador's
presi dent, Hugh Andrews, and a "Pionero Certificate," thanking
her for her contributions to the hotel's first-year operations.
Just three days after receiving the Pionero Certificate and
thirteen nonths after she was hired, however, ElI Conquistador
abruptly term nated Feliciano's enploynent, replacing her with
a woman from the Phili ppines.

Feliciano then initiated this |lawsuit, alleging that

El Conqui stador fired her because she was Puerto Rican in

violation of Title VII, which makes it unlawful for an enpl oyer
to "discharge any individual . . . because of such individual's
national origin." 42 U.S.C. 8§ 2000e-2(a)(1). E

Conqui stador noved for summary judgnent, asserting that it
di scharged Feliciano solely because her job performance failed
to neet its expectations. Concluding that Feliciano "failed to

provi de any genuine and naterial facts directed toward proving
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an ani nus of discrimnation on the basis of national origin,"
the district court granted EIl Conqui stador's notion. Feliciano
contends that the court reached this ruling only because it
"engaged in i nperm ssi bl e wei ghi ng of the evidence and in effect
made credibility determ nations in favor of ElI Conqui stador."”
The district court did not explicitly reference inits

deci sion the MDonnell Dougl as-Burdine-Hicks burden-shifting

framework typically used in evaluating Title VIl disparate
treatnment clains. Neverthel ess, its focus on Feliciano's
evi dence of discrimnatory aninmus is consistent with our prior
deci sions in which summary judgnent has tended to stand or fall
on whether the plaintiff adduced adequate evidence that the
enpl oyer's stated reason for its action was a pretext for

unl awf ul di scrim nation. See, e.d., Thomms v. Eastnman Kodak

Co., 183 F.3d 38, 56 (1st Cir. 1999) cert. denied, 120 S.Ct.

1174 (2000); Rodriguez-Cuervos v. Wal-Mart Stores, lInc., 181

F.3d 15, 20 (1st Cir. 1999). Although we add sone | egal context

and factual analysis to the district court's ruling, we conclude

as the district court did that sunmary judgnent was appropri ate.
1.

W review the district court's grant of summary

j udgnment de novo, evaluating the record in the I|ight nost

favorabl e to, and drawi ng all reasonabl e i nferences in favor of,
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t he nonnoving party. See Mil ero-Rodriguez v. Ponte, Inc., 98

F.3d 670, 672 (1st Cir. 1996). We will uphold summary judgnent
where "the pl eadi ngs, depositions, answers to interrogatories,
and adm ssions on file, together with the affidavits, if any,
show that there is no genuine issue as to any material fact and
that the noving party is entitled to a judgnent as a matter of
law." Fed. R. Civ. P. 56(c). Even in enploynment discrimnation

cases "where elusive concepts such as notive or intent are at

i ssue," this standard conmpels summary judgment if the non-noving
party "rests nerely upon conclusory allegations, inprobable
i nferences, and unsupported specul ation."” Medina-Minoz v. R.J.

Reynol ds Tobacco Co., 896 F.2d 5, 8 (1st Cir. 1990).

A. The Burden-Shifting Framework
Because Feliciano produces no direct evidence of

di scrim nation, we apply the fam |iar McDonnel |l Dougl as-Burdi ne-

Hi cks burden-shifting framework. See Dom nguez-Cruz v. Suttle

Caribe, Inc., 202 F.3d 424, 429 (1st Cir. 2000). The Suprene

Court's opinion in MDonnell Douglas Corp. v. Geen, 411 U S

792 (1973), established an allocation of the burden of

producti on and an order for the presentation of proof in Title

VI | di scrim natory-treatment cases "[w]ith the goal of
‘'progressively . . . sharpen[ing] the inquiry into the el usive
factual questions of intentional discrimnation.'" St. Mary's
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Honor Ctr. v. Hicks, 509 U S. 502, 506 (1993) (quoting Texas

Dep't of Community Affairs v. Burdine, 450 U.S. 248, 255 n.8

(1981)). The plaintiff "carr[ies] the initial burden under the
statute of establishing a prim facie case of [national origin]

di scri mnation." McDonnell Douglas, 411 U.S. at 802. I n

enpl oynment term nation cases, a plaintiff establishes a prim
facie case by showing that: (1) the plaintiff is within a
protected class; (2) she was qualified for, and perform ng her
job at a level that net the enployer's legitinmte expectations;
(3) she was neverthel ess dism ssed; and (4) after her departure,
t he enpl oyer sought soneone of roughly equival ent qualifications

to performsubstantially the same work. See Mil ero-Rodri guez,

98 F.3d at 673; Lipsett v. University of Puerto Rico, 864 F.2d

881, 899 (1st Cir. 1988). Although EI Conqui stador suggests in
passing that Feliciano failed to establish a prima facie case,
t he devel oped argunentation in its brief assunmes the existence
of a prima facie case. We make the same assunption.

Once the plaintiff establishes a prima facie case, the
burden shifts to the enployer to articulate some "legitinmate,
nondi scrim natory reason"” for its enploynent action. See

McDonnel | Douglas, 411 U S. at 802. "[T] he defendant nust

clearly set forth, through the introduction of adm ssible

evi dence, reasons for its actions which, if believed by the
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trier of fact, would support a finding that unlawful
di scrim nation was not the cause of the enploynent action.”
Hi cks, 509 U. S. at 507 (internal quotation marks and citation
omtted).

El Conqui stador produced evidence that the hotel
suffered froma nunmber of financial problens during Feliciano's
tenure as credit nmanager. For exanple, although she stated that
under ideal circunstances invoices should be mailed to hotel
guests within seven days of checkout, Feliciano admtted in her
deposition that "it always took nore than seven (7) days,
soneti mes several nonths, sonetines three (3), four (4) nonths"
for invoices to be miled. The hotel carried substanti al
uncol | ected debts, which Feliciano conceded had not reached an
"acceptabl e" level when she was discharged in Novenber 1994.
She |ikew se stated that wite-offs for bad debts in 1994 were
"kind of high." Because Feliciano was arguably responsible as
credit manager for at |least some of these problens, E
Conqui stador easily net its burden of producing a |legitinmate,
non-di scrimnatory reason for its enploynent action. See Ruiz

v Posadas de San Juan Assocs., 124 F.3d 243, 248 (1st Cir. 1999)

(to rebut the plaintiff's prima facie case, an enpl oyer "need

only produce enough conpetent evidence, taken as true, to enable



a rational factfinder to conclude that there existed a
nondi scrim natory reason for the chall enged enpl oynent action").

Once t he enpl oyer of fers a nondi scrinm natory reason for
its action, the burden shifts back to the plaintiff to show that
the reason proffered was "a coverup"” for a "discrim natory

deci sion." McDonnel | Dougl as, 411 U.S. at 805. At this third

step in the burden-shifting analysis, "the MDonnell Douglas

framework falls by the wayside," Mesnick v. General Elec. Co.,

950 F.2d 816, 824 (1st Cir. 1991), because the plaintiff's
burden of producing evidence to rebut the enployer's stated
reason for its enploynment action "nerges with the ultimte
burden of persuading the court that she has been the victim of
i ntentional discrimnation." Burdine, 450 U.S. at 256.2 Thus,
we are left to decide whether Feliciano has net her burden of

persuasi on: that is, whether the evidence she offered to show

2Qur focus on ElI Conquistador's nmotive or intent in
di scharging Feliciano responds to Feliciano's theory of the
case--nanely, that ElI Conquistador's decision to fire her was
notivated by anti-Puerto-Rican bias. This is not a case, like
Thomas v. Eastman Kodak Co., 183 F.3d 38 (1st Cir. 1999), cert.
deni ed, 120 S.Ct. 1174 (2000), in which the plaintiff alleged
that the enployer's decision-making process was affected by
di scrimnatory stereotypes or other types of unconscious

nati onal -origi n bias. As we pointed out in Thomas, "[t]he
ultimate question is whether the enployee has been treated
di sparately 'because of [national origin].’ This is so

regardl ess of whether the enpl oyer consciously intended to base
t he evaluations on [national origin], or sinply did so because
of unthinking stereotypes or bias." 1d. at 58.
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t hat El Conqui st ador di scharged her because she is Puerto Rican
created a genuine dispute as to material fact.
B. Pretext and Discrimnatory Aninus

It is the settled law of this circuit that to survive
a notion for summary judgnment on a Title VII disparate treatnment
claim a plaintiff nust produce evidence that: (1) the
enpl oyer's articul ated reason for laying off the plaintiff is a
pretext; and (2) the true reason is discrimnatory aninus. See
Thomas, 183 F. 3d at 56. This standard is sonetines descri bed as
a "pretext-plus" standard, in contrast to the standard
applicable in those jurisdictions in which evidence of pretext
without more is sufficient to defeat a notion for sunmary
j udgment . See id. at 56-57. The "pretext-plus" standard,
however, "does not necessarily require the introduction of
addi ti onal evidence beyond that required to show pretext." 1d.
at 57 (internal quotation marks and citations omtted). The
sane evidence used to show pretext can support a finding of
discrimnatory aninmus if it enables a factfinder "reasonably to
i nfer that unlawful discrimnation was a determ native factor in
t he adverse enpl oynent action.”™ 1d. (internal quotation marks
and citations omtted). There is sinmply "no mechanical fornula"

for determ ning whether the plaintiff's evidence of pretext and

di scrimnatory aninmus suffices to forestall summary judgment.
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See id. In evaluating whether summary judgnent was proper
therefore, we nmust weigh all the circunstantial evidence of
di scrim nation, including the strength of the plaintiff's prinma
facie case and the enployer's proffered reasons for its action,
m ndful that "everything depends on individual facts." 1d.

We  consi der first Feliciano's attack on El
Conqui stador's declaration that it discharged her because she
was not adequately perform ng her job. In evaluating whether El
Conqui stador's stated reason for firing her was pretextual, the
gquestion is not whether Feliciano was actually perform ng bel ow
expectati ons, but whether EI Conqui stador believed that she was.

See Mul ero-Rodriqguez, 98 F.3d at 674; Goldman v. First Nati onal

Bank of Boston, 985 F.2d 1113, 1118 (1st Cir. 1993). To show

that EI Conqui stador did not believe that her job performance
was unsatisfactory, Feliciano offered evidence that the
financial problems at the hotel were not her fault, and that E
Conqui st ador had i ndicated to her that she was doi ng a good j ob.
According to Feliciano, the hotel's financial problens were
caused by an inexperienced and inproperly trained hotel staff,
a bug in the conputer system a failure of the finance
departnment to obtain "spec sheets" for group activities and
banquets that presumably woul d have facilitated tinely billing,

and a failure to provide backups for the banquet checks. She
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contended that the hotel ignored her requests to hire additional
billing coordinators and hotel staff to help inprove billing.
She mai ntai ned that the high percentage of bad checks and agi ng
accounts receivable were attributable to the resort's group
contract policies rather than her perfornance. Finally,
Feliciano cited her salary raise, comendation |etter, and
Pionero Certificate, as further evidence that ElI Conqui stador
did not bel i eve t hat she was perform ng her j ob
unsatisfactorily.

El Conqui stador counters that, because the $4,000
salary increase was a routine adjustnment, not a nmerit-based
rai se, which came seven nonths before Feliciano's term nation,
it proves nothing about the hotel's view of the adequacy of
Feliciano's performance at the time she was fired. El
Conqui stador insists that the letter of commendation and the
Pionero Certificate did not denonstrate that it believed
Feliciano was perform ng satisfactorily because they expressed
no individualized praise of Feliciano, but only generic
recognition sent to nunmerous hotel enployees. It also disputes
her explanation of the reasons for the hotel's financial
pr obl ens.

We agree with Feliciano that, viewed in the |ight nost

favorably to her, her explanations of the hotel's problens,
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coupled with the salary rai se and comendati ons, would permt a
reasonable trier of fact to infer that El Conqui stador did not
actually believe that Feliciano was doing her job poorly.
Al t hough Feliciano undoubtedly had responsibility as credit

manager for many of the areas in which the hotel suffered

financial problens--e.g., uncollected debts, aging accounts,
untimely billing--her explanations of these problems, if true,
m ght absolve her of blane. For exanple, it would be

unreasonable to hold her responsible for a malfunctioning
conputer system a failure of the banquet staff to deliver "spec
sheets," a hotel's general policies regarding group contracts,

or a failure of the hotel to hire adequate staff to keep pace

with billing. Mor eover, although Feliciano acknow edged t hat
her job included training other enployees, it wuld be
unreasonable to assune that this meant training all of the

enpl oyees inplicated in the nunerous probl enms she descri bed.

It is also reasonable to infer that EI Conquistador
woul d not have sent Feliciano even generic comendations if it
were truly dissatisfied with her job performance and that the
conpany woul d have formally conmmunicated its dissatisfaction in
sone way before term nating her enploynent. |In short, although
t he evidence of pretext is thin and di sputed, Feliciano survives

sunmary judgnent on that issue because a reasonable trier of
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fact could find that El Conquistador did not believe that
Feliciano's job performance was unsati sfactory, and hence fired
her for sone other reason.

In this case, however, the evidence of pretext only
suggests that ElI Conquistador fired her for sone reason
unrel ated to performance. |t does not shed any |light on what E
Conqui stador's true reason for firing her was, |let alone show
that the reason was discrimnation based on Feliciano's Puerto
Ri can ori gin. | ndeed, even if a rational trier of fact could
infer from the evidence of pretext that El Conquistador's
decision to fire Feliciano was "unfair" (because she continued
to performher job well), that proof is not sufficient to state

a claimunder Title VII. See Smth v. Stratus Conputer, |nc.,

40 F.3d 11, 16 (1st Cir. 1994). Title VII was not designed to

transform courts into "super personnel departnents, assessing

t he merits--or even t he rati onality--of enpl oyers’
nondi scrim natory business decisions." Mesni ck, 950 F.2d at
825. To obtain relief under Title VII, the evidence nust perm:t

a factfinder reasonably to infer that unlawful discrimnation
was a determnative factor in the enployer's decision. See
Thomas, 183 F.3d at 57. Al t hough "[e]vidence of [national
origin] aninus need not be of the snoking gun variety, . . . the

totality of the circunmstances nmust permt a reasonabl e i nference
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that the enployer's justification for the chall enged acti on was

a pretext for . . . discrimnation.”™ Goldman, 985 F.2d at 1119

(emphasis added) (internal quotation nmarks and citation
omtted).

As proof of discrimnation, Feliciano argues: (1) that
prior to her term nation there were other Puerto Rican enpl oyees
at her same level in EI Conquistador's finance department who
"were replaced by Anericans or foreigners”;3® (2) that E
Conqui stador's executive committee was "conprised entirely of
non- Puerto Ricans”; (3) that her replacenent, a Filipino woman,
was hired prior to her termnation; and (4) that these facts
make this case indistinguishable fromour decisionin diverav.

Nestle Puerto Rico, Inc., 922 F.2d 43 (1st Cir. 1990), a case in

which we reversed the entry of summary judgnment after finding
sufficient evidence of discrimnatory aninus (there, age

di scrimnation), see id. at 49-50.

SFeliciano insists that, with respect to the Puerto Rican
enpl oyees di sm ssed from El Conqui stador's finance departnent,
El Conqui stador failed to conply with her request for production
of personnel files. Feliciano does not, however, chall enge any
di scovery rulings in this appeal. Even if she had, such
argunment s woul d be wai ved because Feliciano failed to rai se them
in the district court. See Higgins v. New Balance Athletic
Shoe, Inc., 194 F.3d 252, 258 (1st Cir. 1999) (stating that the
court of appeals will not reverse an order granting sunmary
j udgnment on the basis of argunments not nade in the trial court).
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More specifically, Feliciano claimed that El
Conqui stador term nated "Messrs. Guzman, Arenas and Rivera
[ Apont €], al | Puerto Rican nationals who were fornmer
Conqui st ador finance departnment enployees,” and replaced them
with non-Puerto Ricans. The record does not support this
assertion. Feliciano testified in her deposition that, at the
time she | eft El Conqui stador, M. Guzman was still working with
t he conpany. Feliciano said that she becane aware that Guzman
was asked to resign when he told her so, but she produced no
adm ssi bl e evidence to confirm this hearsay. She stated that
she did not know "for a fact" whether Rivera Aponte was asked to
resign. She did not think that Arenas was term nated. Rather,
she thought that he had retired fromthe conpany.

Feliciano's all egationthat El Conqui stador's executive
comm ttee was conprised entirely of non-Puerto Ricans is equally
flawed. In Novenmber 1994, the commttee had two Puerto Rican
menbers; in October 1998 three Puerto Ricans sat on that body.
| ndeed, at various times the executive commttee had nenbers
from the United States, Sweden, Hong Kong, Lebanon, Mexico,
Col onbia, India, as well as Puerto Rico. Li kewi se, the fact
that Feliciano' s replacenent was a recent conmpany hire provides

no evidence of discrimnatory aninus.
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There are crucial differences between this case and t he
Oivera age discrimnation case relied upon by Feliciano. In
Oivera, we concluded that "the enployer's articul ated reasons

for its action [of discharging the plaintiff] were convincingly

refuted.” [d. at 49 (enphasis added). There, the plaintiff
produced evidence that of eight people fired as part of a
reorgani zation, four or five of themwere over forty and all but
one were replaced within two years by persons under thirty. See
id. Moreover, the enployer "had told plaintiff nore than once
that '[he] had to get rid of several of [plaintiff's]
subor di nat es because they were not perform ng according to his
opi nion up to standards because of their age.'" Id. Finally,
the enployer offered a retirenent inducenment package ained at
enpl oyees over fifty-eight. See id.

Here, Feliciano offers no evidence that El Conqui stador
fired Puerto Ricans in greater proportion than non-Puerto
Ri cans, engaged in a pattern of firing Puerto Ricans and
replacing them with non-Puerto Ricans, or adopted corporate
policies discrimnatory toward Puerto Ricans. There is no
evi dence of statenments by EI Conquistador's nanagenment or
officers indicating a bias against Puerto Ricans, and no
evi dence that EI Conquistador's evaluation of her performance

was infected by stereotyped thinking or other types of
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unconsci ous national -origin bias. Thus, if we remanded for
trial, the jury "would be left to guess at the reasons behind

the pretext." Medina-Minoz v. R.J. Reynolds Tobacco Co., 896

F.2d 5, 10 (1st Cir. 1990). Under such circunstances, sunmmary

judgnment is proper. See Lattinore v. Polaroid Corp., 99 F.3d

456, 467-68 (1st Cir. 1996) (upholding sunmary judgnent where
"[s]ubmtting the issue of discrimnatory intent to a jury on
this record would anount to nothing nore than an invitation to

specul ate"); see also Connell v. Bank of Boston, 924 F.2d 1169,

1178 (1st Cir. 1991) ("[T]he question is not whether there is
literally no evidence favoring the non-novant, but whether there
is any upon which a jury could properly proceed to find a
verdict in that party's favor.") (internal quotation marks and
citations omtted).*

Affirned.

4“The district court also granted summary judgnent in favor
of the defendants on clains brought pursuant to 42 U S.C. 88§
1981, 1983, and 1985. The appellants do not challenge the
di sm ssal of any of these clainms on appeal.
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