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BOMES, Senior Grcuit Judge. The plaintiff-appellee, Sherri

VWi te, brought suit in the United States District Court for the
Di strict of NewHanpshire agai nst t he def endant - appel | ant, t he New
Hanpshi re Depart ment of Corrections (“DOC"), alleging violations of
Title VIl of the Gvil R ghts Act of 1964, 42 U.S. C. 88 2000e- 2000h- 6,
and state [ awcl ai nrs of wongful discharge and intentional infliction
of enotional distress.! Specifically, the plaintiff claimedthat she
was the victim of direct sexual harassment, of a hostile work

envi ronnent, and of retaliation after she conpl ai ned of the harassnent.

The def endant noved for summary judgnent on the sexual
harassnent claim The court (Barbadoro, J.) deniedthe notion andthe
case proceeded to trial. The defendant nmoved inlimne tolimt
evidence toissuesinthe adm nistrative conpl ai nt and t he f eder al
conplaint. The district court deniedthis notion. At the close of the
plaintiff's case, the def endant noved for judgnent as a matter of | aw.
The district court took the noti on under advi senent. The court charged
the jury, and the defendant objected to part of the charge.
Def endant' s obj ecti on was overrul ed and the court submtted the caseto
thejury. Thejury returned averdict for theplaintiff onall three

claims with an award of damages in the anmount of $45, 000. 00. The

! Fol | owi ng an uncont est ed noti on by t he DOC, t he district
court dism ssed the state | aw cl ai ns.
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def endant renewed its notion for judgnment as a matter of | awverbally
when t he verdi ct was returned and thereafter inwiting. The district
court denied the defendant's notions, and this appeal foll owed.

On appeal , the def endant presents essentially threeissues
for review (1) theplaintiff didnot present sufficient evidenceto
support her cl ai ms of sexual harassnment, hostil e work envi ronnent,
retaliation, andthat the plaintiff had not proven that the defendant
was |iable for the acts of its enpl oyees;?(2) thedistrict court erred
i n denyi ng the defendant's notioninlimneto exclude evidence; and
(3) thedistrict court inproperlyinstructedthe jury by msstatingthe
| aw. For the reasons stated bel ow, we affirmthe district court inall
respects.
.  FEacts

We briefly describe the facts here, but discuss themin
greater detail where applicabl e and necessary for our di scussion. The
plaintiff was hired as a corrections officer (“CO) at the New
Hanpshire State Prisonin Concord, NewHanpshire in January 1993. She
was qualifiedfor the COposition and received positive evaluationsin
January 1994 and 1995. Inearly 1995, the plaintiff becane a “direct
supervision officer” (“DSO') for the i nmates housed i n the Hancock Unit

(“H-Building”). In My of 1995, the plaintiff becane t he DSOof “B

2 The plaintiff had sued only t he DOC, she had not sued any of
its enpl oyees individually.
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Pod.” Shortly thereafter, tensions devel oped bet ween sone of t he ot her
enpl oyees and the plaintiff. Sone of these tensions were expressedin
statenments of a sexual nature directed at the plaintiff.

The plaintiff filed a conplaint with the Di scrimnation
Revi ew Comm ttee (“DRC’) of the DOC on Novenber 3, 1995 al | egi ng sexual
harassnent. She also filed a copy of her conplaint with the New
Hanpshi re Human R ght s Conm ssi on and t he Equal Enpl oynment Qpportunity
Comm ssion. Theplaintiff'ssuit inthedistrict court followed. The
plaintiff allegedthat, after she filed her adm ni strative conpl ai nt,
the DOC and its enpl oyees retaliated agai nst her.

1. Sufficiency of the Evidence

The def endant argues before us that the district court erred

when it deni ed the defendant's notion for summary j udgnent and noti ons

for judgnent as amatter of law. The DOCclains that the plaintiff did

not provide sufficient evidence to prove the plaintiff's allegations.
Even assum ng t hat the deci sionis reviewabl e on this appeal

- amtter on which we take noview- thereis no point indiscussing

the court's ruling onthe summary judgnment noti on separately fromour

treatment of the denial of the defendant's notions for judgnent as a

matter of law. This is because we find that the evidence supports the

j udge' s deni al of the notions for judgnent as amatter of | aw? and thi s

s Federal Rule of Civil Procedure 50(a) governs notions for
judgnment as a matter of |aw



anounts to an affi rmance of the court's deni al of the summary j udgnent
noti on.

We reviewthe court's deni al of defendant's notions for
judgnment as a matter of | aw de novo, but exam ne the evi dence and
i nferences therefrominthe light nost favorabletothe plaintiff. See

Foster-Mller, Inc. v. Babcock &WIcox Canada, 210 F.3d 1, 7 (1st Q.

2000). We nmmy reverse only if a reasonabl e person coul d not have

reached t he conclusion of the jury. See Negron-Riverav. Rivera-

Cl audi o, 204 F. 3d 287, 289-90 (1st Cir. 2000). In conducting our de
novo revi ew, we “rmay not consider the credibility of wi tnesses, resol ve
conflictsintestinony, or eval uate t he wei ght of the evidence." Katz

v. City Metal Co., 87 F. 3d 26, 28 (1st Cir. 1996) (internal quotation

mar ks om tted). The Suprene Court has stated t hat when “entertaining
a notion for judgnent as a matter of | aw, the court shoul d reviewall
of the evidenceintherecord. Indoingso, however, the court nust
drawal | reasonabl e i nferences in favor of the nonnoving party, and it

may not nmake credibility determ nations or wei gh the evi dence.” Reeves

(1) If duringatrial by jury a party has
been fully heard on an issue and there is no
| egally sufficient evidentiary basis for a
reasonable jury tofind for that party on t hat
i ssue, the court may determ ne t he i ssue agai nst
t hat party and may grant a notion for judgnment as
amatter of | awagai nst that party with respect
to a claimor defense that cannot under the
control l'ing | awbe nmai ntai ned or def eat ed w t hout
a favorable finding on that issue.
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v. Sanderson Plunbing Prods., Inc., _US. _, 120S. Ct. 2097, 2110

(2000).
Once ajury renders averdict, a “heavy burden” i s placed on

one who chal l enges it. See United States v. Scharon, 187 F. 3d 17, 20

(1st Cir. 1999) (citations omtted). W stated that:

One who challenges the sufficiency of the
evi dence bears a heavy burden: he nust showt hat
no rational jury could have found himaguilty
beyond a reasonabl e doubt. . . . We reviewthe
sufficiency of the evidence as a whole, in a
I i ght nost favorabletothe verdict, takinginto

consideration all reasonableinferences. . . . W\
resolve all credibility issuesinfavor of the
verdict. . . . The evidence may be entirely

circunstantial, and need not exclude every
hypot hesi s of i nnocence; that is, the factfinder
may deci de anong reasonabl e i nter pretations of
t he evi dence.

Title VII of the Civil Rights Act of 1964 makes it “an
unl awf ul enpl oynent practice for an enployer . . . to discrimnate
agai nst any individual with respect to his conpensation, ternmns,
condi tions, or privileges of enpl oynent, because of such individual's
race, color, religion, sex, or national origin.” 42 U. S.C. § 2000e-
2(a)(1l). The Suprene Court has stated that,

this | anguage is not limted to 'econoni c' or
"tangi bl e' discrimnation. The phrase 'terns,
condi tions, or privileges of enpl oynment' evinces
a congressional intent tostrike at theentire
spectrumof di sparate treatnent of nen and wonen
i n enpl oynment, whi ch i ncludes requiring peopleto



work inadiscrimnatorily hostil e or abusive
envi ronnent .

Harris v. Forklift Sys., 510 U.S. 17, 21 (1993) (sone internal

quotation marks omtted); see also Meritor Sav. Bank v. Vinson, 477

U S. 57, 64 (1986); Los Angel es Dep't of Water and Power v. Manhart,

435 U. S. 702, 707 n.13 (1978).

“When the workplace is perneated with discrimnatory
intimdation, ridicule, andinsult that is sufficiently severe or
pervasive to alter the conditions of the victims enpl oynent and create
an abusi ve wor ki ng environnent, Title VIl isviolated.” Oncalev.

Sundowner (ff shore Servs., 523 U. S. 75, 78 (1998) (internal quotation

mar ks om tted) (quotingHarris, 510 U. S. at 21). The Suprene Court
directs us to “det erm ne whet her an environment is sufficiently hostile
or abusi ve by | ooking at all the circunstances, includingthe frequency
of the discrimnatory conduct; its severity; whether it is physically
threatening or humliating, or anere of fensi ve utterance; and whet her
it unreasonably interferes with an enpl oyee' s work perfornmance.”

Faragher v. City of Boca Raton, 524 U. S. 775, 778 (1998) (i nternal

guotation marks omtted); Harris, 510 U S. at 23.
After careful reviewof the entirerecord, we hold that the
facts adduced were sufficient for the jury verdict. W reviewthe

evi dence on sexual harassnment and a hostile work environnent.



The plaintiff pointedto numerous comrents made by ot her
enpl oyees either to or about her which were “sufficiently severe or
pervasive to alter the conditions of [ her] enpl oynment and create an
abusi ve wor ki ng environnent.” Oncale, 523 U. S. at 78. The record
reflects that O ficer Col by (a mal e enpl oyee at t he DOC who hel d t he
same position as the plaintiff) wanted to “keep an eye” on the
plaintiff because he believed she was having a sexual affair with
inmate York. Officer Col by told other enployees: “I think she'sin
t her e bl owi ng hi mand screwing him”4 Officer Colby referredtothe
plaintiff as “Ms. York.” Inmates alsoreferredtotheplaintiff as
“M's. York” because of the conversations they either heard or had with
ot her prison enpl oyees.

The plaintiff al so evinced that sexual conversations and
j okes wer e conmon at the DOC. The nal e enpl oyees graphi cal | y spoke of
t hei r eveni ngs at cl ubs and bars, read pornographi ¢ magazi nes at worKk,
di scussed t he si ze of nmens' peni ses and stared at wonen' s breasts. Two
mal e enpl oyees openl y di scussed t heir experiences wi th Prozac and how
it affectedtheir sex lives. Asergeant stated: “Ch, yeah, it will go
up but it won't go down.” A corporal expl ainedthat he had trouble
getting an erection, and saidtothe plaintiff: “Sherri, I'd haveto
tipyou upside down and dunk you like ateabag.” Plaintiff alleged

t hat anot her enpl oyee saidto her: “Cee, [the corporal] owed ne a bl ow

4 There is no evidenceinthe recordto support this statenent.
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j ob for today, but seeing as t hough he's not here, you want to t ake
care of that for me?” The plaintiff testifiedthat the “di sgusting

comments,” conversations and treatnment of her were “continuing,”
“consi stent” and occurred “everyday.”

Ther e was al so evi dence that the plaintiff was subjectedto
di sparate treatnment because she was a woman. For exanple, the
plaintiff was told by her supervi sor not to enter the supply roomw th
an i nmt e because she was a woman and sonet hi ng coul d happen to her.
The supply roomwas frequently used by enpl oyees as a pl ace where
prison guards coul d speak privately with inmates. The supervisor
claimed that he feared that the plaintiff woul d be hurt because sheis
“avery pretty | ady and we work ina hostile situation.” Therecord
refl ects, however, that nmal e guards had been hurt when t hey acconpani ed
an inmate into a supply room yet no nmal e guard was gi ven t he sane
warning as the plaintiff and no mal e enpl oyee was prohi bited from
acconmpanying an inmate into the supply room

Anot her exanpl e of di sparate treat nent was when an enpl oyee
of DOC asked the inmates livingonthe plaintiff's pod howthey felt
about a woman runni ng their pod. The nmal e enpl oyees of t he DOC of t en
comment ed t hat they woul d not allowtheir wivestowork inthe prison,
and toldthe plaintiff that if sheweretheir wife, they woul d not want

her working there. Nothing |ike that was said to any mal e enpl oyee.
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It nmust also be noted that the DOC s own internal
i nvestigation found that “the work envi ronnent becane i nti mdating and
hostile for [the plaintiff] caused by i nappropri at e behavi or by fel |l ow
wor ker s and unpr of essi onal i smof supervisors.” The investigators
further found that “the sexual remarks and i nnuendos t hat wer e nade
concerning [the plaintiff] and an inmate[] made this a sexual
harassnment case.” The investigation concludedthat “the fact that the
chai n of conmmand broke down . . . the perceived favoritismof [the
plaintiff] by fellowofficers andthe sexual remarks and i nnuendos
made, created an intimdating and hostile work environnment.”

The plaintiff provided nore than sufficient evidenceto
support a claim for hostile work environnment. The evi dence

denonstrates t hat her workpl ace was “pernmeated with di scrininatory
intimdation, ridiculeandinsult that [was] sufficiently severe or
pervasiveto alter the conditions of [her] enpl oynent and create an

abusi ve wor ki ng environnment.” Oncale, 523 U.S. at 78; Harris, 510 U S.

at 21 (internal citations and quotation marks omtted).

VW have stated that “[o]verridingajury verdict i s warranted
only if the evidence 'is so one-sided that the novant is plainly
entitledtojudgnment, for reasonabl e m nds could not differ astothe

outcone. '" Colasanto v. Lifelns. Co. of NN. Am, 100 F. 3d 203, 208

(1st Gr. 1996) (quotingG bson v. City of Cranston, 37 F. 3d 731, 735

(1st Cir. 1994)). No such evidence existsinthis case andwe affirm
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the district court's denial of the defendant’'s notions for judgnent as
a matter of law on this ground.

We al so holdthat thereis anple evidenceintherecordto
support the plaintiff's clai mof enployer liability. Proving enployer
liability depends in the first instance upon whether the all eged
harassnent i s caused by a co-enpl oyee of the victi mor a supervi sor.
| f the harassnent i s caused by a co-enpl oyee, the enployer isliableif
it “knew or shoul d have known of the charged sexual harassnment and

failed to inplenment pronpt and appropriate corrective action.”

Bl anketship v. Parke Care Ctrs., Inc., 123 F. 3d 868, 872 (6th Cir.
1997) (internal quotation marks omtted). |If the offender is a
supervi sor, the enployer isliableunlessit provesthe affirmative
def ense “t hat the enpl oyer exerci sed reasonabl e care to prevent and
correct pronptly any sexual | y harassi ng behavior, and. . . that the
plaintiff enpl oyee unreasonably failed to take advantage of any
preventive or corrective opportunities provided by the enpl oyer or to
avoi d harmot herwi se.” Faragher, 524 U.S. at 807. Reviewof the
record reveal s anpl e evidence for thejurytofindthe DOCIi abl e for
t he conduct of its enpl oyees—bot h supervi sors and co- enpl oyees. The
plaintiff showed that the DOC was aware of the charged sexual
harassnent because the plaintiff conplainedto her supervisors and
subsequently filed a conplaint withthe D scrimnation ReviewConmttee

of the DOC. The plaintiff presented evidence fromwhichit coul d be
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found t hat the DOC di d not handl e the i nternal investigation properly
or tinmely, and that the DOC all owed the conduct and comments to
continue. Therefore, it was appropriate for the district court to deny
t he def endant’' s noti on for judgnent as amatter of | awand all owt he
jury to determne that the DOC was |iable for the conduct of
plaintiff's co-enpl oyees.

The evidence inthe record al so supports the cl ai mthat the
DOCwas | iabl e for the conduct of its supervisors because it shows t hat
the DOCfailedto provethat it “exerci sed reasonabl e care to prevent
and correct pronptly any sexual | y harassi ng behavi or.” Faragher, 524
U.S. at 778. In addition, the plaintiff “[took] advantage of any
preventative or corrective opportunities provided by the enpl oyer,”
id., by filing her conplaint withthe DOC s internal investigatory
commttee. Therecord contains evidence fromwhich the jury coul d have
concl uded that the DOC did not handle the internal investigation
properly or timely, and t hat t he DOC al | owed t he conduct and comment s
to conti nue.

The DOCfurther argues that the plaintiff failedto establish
aprimafaciecase of retaliation. To establish aprim facie case of
retaliation, a plaintiff nust prove that “(1) [s]he engaged in
protected conduct under Title VII; (2) [s]he suffered an adverse
enpl oynent action; and (3) the adverse actionis casually connectedto

the protected activity.” Hernandez-Torres v. Intercontinental Trading.
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Inc., 158 F. 3d 43, 47 (1st Cir. 1998). Reviewof therecord indicates

that the plaintiff did establish a prim facie case of retaliation.
The evi dence adduced by the plaintiff was as foll ows: The

plaintiff engaged in protected activity by filing her internal and EECC

conpl aints. See Hernandez-Torres, 158 F.3d at 47. The plaintiff

present ed anpl e evidence for ajury tofindthat she suffered adverse
enpl oyrment acti ons subsequent tothe filing of her conplaint. Adverse
enpl oynent actions i ncl ude “denoti ons, di sadvant ageous transfers or
assi gnment s, refusal s to pronote, unwarrant ed negative job eval uati ons,
and tol erati on of harassnment by ot her enpl oyees.” 1d. The plaintiff
i nt roduced evi dence t hat ot her enpl oyees conti nued t o harass her after
she filed her conplaint; that she was transferred out of her unit
wi t hout her consent and not reassi gned, but I eft to find another unit;
and ultimately constructively discharged. There was sufficient
evidence for a jury to find that the plaintiff suffered adverse
enpl oynment acti on because she filed a conpl aint.

[11. Mtion In Limne

Prior totrial, the defendant novedinlimne “tolimt the
evidence and testinony . . . to the issues raised by Plaintiff's
i nternal sexual harassnent conpl ai nt of Novenber 3, 1995 and her cl ai ns
of subsequent retaliation.” The defendant argued that “all ow ng
t esti nony concerni ng i ssues of which Plaintiff didnot conplainwould

not be relevant.”
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The evi dence i n question was first brought up duringthe
plaintiff's deposition. She claimed there were acts of sexual
harassnent whi ch t ook place prior tothefiling of the plaintiff's
adm ni strative conplaint. The evidence included al |l egati ons t hat
Cor poral Brochu read pornography inthe office; that Brochu, Hart and
Bel | used foul | anguage and/ or nmade sexual jokes or comments i n her
pr esence t hat she found of fensi ve; and al | egati ons about vari ous ot her
enpl oyees who were not specifically named in her adm nistrative
conpl ai nt.

The di strict court, ruling fromthe bench, deni ed the noti on.
The def endant argues that it was “an abuse of discretionto allowthis
evidence as [plaintiff] failedto exhaust adm nistrative renedi es
regardi ng these al | egati ons and t here coul d be no rel evance as the acts
wer e not the subj ect of her compl ai nt.”

W reviewthe district court's denial of themotioninlimne

f or abuse of discretion. See JOM Inc. v. Adell Plastics, Inc., 193

F.3d 47, 50 (1st Cir. 1999); seealsoUnited States v. Lozada-Ri vera,

177 F.3d 98, 103 (1st Cir. 1999).

The di strict court deterninedthat though the evidencein
guestion was not specifically articulated in the adm nistrative
conplaint, it was relevant tothe clains set forththerein. The court
deni ed the noti on and i nstructed t he defendant that it could | ater

arguetothejury that “those matters shoul d not be consi dered because
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[the DOCwas not] negligent infailingto stopthembecause [the DOC]
didn't know about thembecause the plaintiff never brought themto
[its] attentionand the jury will have to find out whet her there was
negli gence or not.”

W hol d that the evidenceisrelevant. “'Rel evant evi dence’
means evi dence havi ng any tendency t o make t he exi st ence of any fact
that i s of consequence to the determ nation of the action nore probabl e
or | ess probabl e thanit woul d be wi thout the evidence.” Fed. R G v.
P. 401. The deposition evidence was directly related to the
plaintiff's claimthat she worked in a sexually hostile environnment.

The def endant al so contends that the district court abused
its discretionwhenit deniedthe notioninlimneto exclude evidence
because the plaintiff “failed to exhaust adm ni strative renedi es
regardi ng [those] allegations.” The plaintiff argues that we need not
consi der this exhaustion argunent because t he def endant wai ved i t when
it failedtoarticulateit tothedistrict court. CQur reading of the
record does not convince us that the def endant wai ved t hi s contenti on;
we therefore decide it on the nerits.

V¢ have hel d t hat the adm ni strative charge “af fords for mal
notice to the enpl oyer and prospecti ve def endant of t he charges t hat

have been nmade against it,” Powers v. Ginnell Gorp., 915 F. 2d 34, 37

(1st Cir. 1990) (internal citations and quotati on marks omtted), and

“[t] he scope of the civil conplaint is accordingly limted to the
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charge filed with the EEOCC and t he i nvesti gati on whi ch can reasonably

be expected to growout of that charge.” |d.; see also Lattinorev.

Pol aroid Gorp., 99 F. 3d 456, 464 (1st G r. 1996). W have al so stated

t hat

[a] n adm nistrative charge is not a bl ueprint for

thelitigationtofollow . . . [and] the exact

wor di ng of the charge of di scrimnation need not

presage with literary exactitude the judici al

pl eadi ngs which may follow. . . . Rather, the

critical questionis whether the clains set forth

inthecivil conplaint come withinthe scope of

t he EECC i nvesti gati on whi ch can reasonably be

expected to grow out of the charge of

di scrim nation.
Powers, 915 F.2d at 38 (internal citations and quotation marks
omtted).

Here, the plaintiff filed her adm nistrative conplaint with
t he New Hanpshi re Human Ri ght s Conm ssi on and t he EEOC, cl ai m ng t hat
she was di scri m nat ed agai nst on t he basi s of her gender, subjectedto
a hostil e wirk environnent and retal i at ed agai nst after reportingthe
al | eged sexual harassnent. |In her adm nistrative conplaint, the

plaintiff gives ten exanples of the alleged discrimnation in a

“partial list” (enphasis added), consisting of al nbst two pages.

Though the adm ni strative conpl ai nt does not spell out all of the
speci fic comments nade by vari ous enpl oyees, it was sufficient to
descri be the essential nature of the charge andto | ead to a reasonabl e

i nvestigationthereof. As such, the evidence that the def endant wi shed

-17-



to exclude fell withinthe scope of the adm nistrative conpl ai nt and
theplaintiff was entitledtobringit beforethedistrict court. See
Powers, 915 F.2d at 38. The district court did not abuse its
di scretionwhenit deniedthe DOC s notioninlimne and all owed the
evidence to be introduced at trial.

| V. Jury lnstruction

The DOC argues that “the jury instruction regarding
retaliationwas inadequate andis likelyto have msled or confusedthe
jury regarding the applicablelaw.” It contends that the court erred
whenit “refused” to“instruct thejurythat the plaintiff was required
to prove that the [defendant' s] given reasons [for di schargingthe
plaintiff] were a pretext and that the real reason was retaliatory
intent.” The DOC clainms that the jury instruction, as charged,
viol ates the precepts of the burden-shifting schenme, articul ated by t he

Suprenme Court inMDonnell Douglas v. Geen, 411 U. S. 792 (1973), and

constitutes reversible error.
The standard of reviewfor preserved chall enges to jury
instructions is well-settled:

The standard of reviewis ironclad: The trial
court's refusal togiveaparticular instruction
constitutes reversible error only if the
requested instructionwas (1) correct as a natter
of substantive law, (2) not substantially
i ncorporatedintothe charge as rendered, and (3)
integral to an inmportant point in the case.
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United States v. DeSt ef ano, 59 F. 3d 1, 2 (1995) (i nternal quotation

marks omtted).
The district court instructed the jury regarding the
retaliation claimas foll ows:
To prove aretaliationclaimunder Title

VI1 the plaintiff nust prove by a preponder ance
of the evidence that:

(1) plaintiff filed a sexual harassnent
conplaint with her enployer,

(2) after theplaintiff fil ed her sexual
harassnent conpl ai nt she was subjected to an
adverse enpl oynent action by her enpl oyer, and

(3) that the enpl oyer took the adverse
enpl oynent acti on because she had fil ed a sexual
harassnent conpl ai nt.

Adver se enpl oynent acti ons may i ncl ude
actions by the enployer amounting to a
constructive di scharge, the preparation of an
unwar r ant ed negati ve enpl oynent eval uati on, an
unwarranted di sadvantageous transfer, or
toleration of harassnment by enpl oyees.

Pl ai ntiff does not have to prove t hat her
sexual harassnment claimhas nerit in order to
prove her retaliation claim
The def endant requested a nore explicit expl anati on of theMDonnel |
Dougl as burden-shifting schenme. The DOC argues that, inadditionto
t he charge gi ven, the jury shoul d have beeninstructed explicitly asto
the shifting burdens and upon which party's shoulders they fell.

Specifically, the DOC objects to the absence of | anguage in the

district court'sinstructionpertainingtothe plaintiff's burdento
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show that the reason for term nation proffered by the DOC was
pr et extual .®

W& need not recount the intricacies of the MDonnell Dougl as

test here. The essence of McDonnel | Douglasis atripartite reginen.

The plaintiff nust first provethe prinafaciecasefor retaliatory

di scharge. See Texas Dep’'t of Community Affairs v. Burdine, 450 U. S.

248, 253 (1981). Thereafter, the def endant rmust rebut t he presunption
created by the prima facie case by producing a legitimte

nondi scrim natory reason for the enpl oyer's action. See McDonnel |

Dougl as, 411 U. S. at 802. Once t he defendant neets this burden, "the
trier of fact proceeds tothe ultimate question: whether plaintiff has
proved t hat t he def endant i ntentionally di scri m nated agai nst [t he
plaintiff]” onthe basis of the plaintiff's protected characteristic or

action. St. Mary’'s Honor Ctr. v. Hicks, 509 U S. 502, 510 (1993). The

plaintiff nust "be givenafull and fair opportunity to denonstrate by
conpetent evidence that the presunptively valid reasons for his
rejectionwereinfact acover-upfor a. . . discrimnatory decision."

McDonnel | Dougl as, 411 U.S. at 805.

The district court's jury instruction admttedly does not

foll owthe exact regi nen of McDonnell Douglas. It need not do so,

5 The plaintiff argues that the DOCdi d not properly object to
this portion of the charge, and therefore, it was not properly
preserved for our consideration. Qur reading of the transcri pt,
however, reveal s ot herwi se and we wi || consi der t he argunent on t he
merits.
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however, to be sufficient. See Loeb v. Textron, Inc., 600 F. 2d 1003,

1016 (1st Cir. 1979) (“MDonnell Douglas was not witten as a

prospective jury charge; toreadits technical aspectstoajury. . .
will addlittletoajuror's understandi ng of the case.”). What is

“

inportant isthat theinstructions “identify theinportant factual
issues,” id., for the jury to resolve.

The chi ef conpl ai nt of the def endant hereis that the jury
was not told that it had to find pretext, and that the burden of
showi ng pretext lay withthe plaintiff. Wiilew agreethat thisis an
“inportant factual issue,” wethink that it was sufficiently presented
tothejury. As we stated inLoeb: “The central issue, whichthe court
must put directly to the jury, is whether or not plaintiff was
di schar ged ' because of [protected conduct]'” 1d. at 1017. Undoubt edly,
the court put thisissuetothejury. The court's instruction made
clear tothejury that, inorder tofindfor theplaintiff, it hadto
find “that the enpl oyer took t he adver se enpl oynent acti onbecause she

had fil ed a sexual harassnent conplaint.” (enphasis added). This
substantially i ncorporatedintothe charge exactly what the def endant
w shed.

W refuse to i npose upon district courtsarigidly formali st

vi ew of McDonnel |l Dougl as' requirenents. As we stated i nLoeb, “The

Suprene Court has nmade it abundantly cl ear that McDonnel I Dougl as was

i ntended to be neither 'rigid, nechani zed, or ritualistic' nor the
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excl usi ve nmet hod for proving a cl ai mof discrimnation.” Loeb, 600
F.2d at 1017 (internal citationomtted). To adopt the defendants’
view would be to inpose just such a “rigid, nmechanized, [and]
ritualistic” requirement on the district courts.

V. Concl usi on

For the reasons set forth above, we affirmthe district

court. Costs awarded to appell ee.

-22-



