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SELYA, Circuit Judge. This appeal tests the [imts of

a federal district court's authority to pronul gate |ocal rules.
The court below upheld a rule constraining the issuance of
subpoenas seeking client-related information from |awers in
crimnal cases. Because we find that the rule falls outside the
perm ssi bl e scope of |ocal rul emaking authority, we reverse.
| . BACKGROUND

Bef ore assayi ng a prelimnary gquesti on of
justiciability and addressing the controversy's nerits, we trace
the origins of the challenged rule and chart the travel of the
case.

A. The Evolution of Local Rule 3.8(f).

The 1980s wi tnessed a dramatic increase in the nunber
of subpoenas served on defense attorneys by federal prosecutors.
The reasons for this trend are difficult to pinpoint, but sone
commentators have linked it with heightened efforts to fight
organi zed crinme and drug-trafficking, new forfeiture | aws, and
an unprecedent ed expansi on of the Departnent of Justice (DQJ).

See 1 CGeoffrey C. Hazard, Jr. & W WIIliam Hodes, The Law of

Lawering 8 3.8:701, at 700 (Supp. 1996); Frank O Bowman, |11

A Bl udgeon by Any Other Name, 9 Geo. J. Legal Ethics 665, 686

n.74 (1996). In 1985, mndful that forcing a |awer to offer

evi dence against her client my sow seeds of mstrust and
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increase the incidence of conflicted interests, the DQJ
i ntroduced guidelines for the issuance of attorney subpoenas,

i ncludi ng an i nternal preapproval process. See United States v.

Perry, 847 F.2d 1346, 1347-48 (9th Cir. 1988) (citing United

States Attorneys' Mnual 8§ 9-2.161(a) (July 18, 1985)).

Responding to the prodding of bar |eaders, the Mssachusetts
Suprene Judicial Court (the SJC) al so took prophylactic action.
It adopted an ethics rule, known as Prosecutorial Function 15
(PF 15), which stated that:

|t S unpr of essi onal conduct for a

prosecutor to subpoena an attorney to a

grand jury wi thout prior judicial approva

in circunstances where the prosecutor seeks

to conpel the attorney/witness to provide

evi dence concerning a person who is

represented by the attorney/w tness.
S.J.C. R 3:07, PF 15 (effective Jan. 1, 1986).

The United States District Court for the District of
Massachusetts thereafter incorporated PF 15 into its | ocal

rul es. PF 15 withstood the United States Attorney's ensuing

chal | enge by the narrowest of margins. See United States v.

Kl ubock, 639 F. Supp. 117 (D. Mass. 1986), aff'd, 832 F.2d 664
(st Cir. 1987) (equally divided en banc). Crucial to the
district court's holding was the fact that PF 15 inposed no
substantive limtations on the right to issue subpoenas. See

id. at 120 & n.7, 124.



For the next twelve years, PF 15 held sway in the
District of Massachusetts. In the interim the Rhode Island
Suprenme Court adopted a rul e of conduct requiring prosecutors to
obtain judicial approval prior to issuing attorney subpoenas.
See R I. Sup. Ct. Rules, Art. V., R Prof'l Conduct 3.8 & cnt.
(adopted Nov. 1, 1988). This rule closely resenbled PF 15, with
two significant deviations: its reach extended to subpoenas
outside the grand jury context, and its text included a conment
outlining substantive standards to be applied by a court in
determ ni ng whether to sanction an attorney subpoena request.
See id. Specifically, the coment suggested that |judicial
approbation should be wthheld wunless, inter alia, the
i nformati on sought was (a) not privileged, (b) "essential" to
the governnent's investigation, and (c) unobtainable from any
"other feasible alternative." Id. \When the United States
District Court for the District of Rhode Island i ncorporated the
state standard into its local rules on April 20, 1989, the

United States Attorney for that district challenged it. I n

Whi t ehouse v. United States District Court, 53 F.3d 1349 (1st
Cir. 1995), a panel of this court upheld the local rule, albeit
strongly suggesting that a different result would obtain were

the criteria limed in the comment enbedded in the text of the



rule itself (and, thus, nade mandatory rather than precatory).
See id. at 1357-58 & n.12.

We temporarily shift our focus to the national stage.
I n 1990, the Anerican Bar Association (the ABA) anended Rule 3.8
of the Moddel Rules of Professional Conduct by adding a new
par agraph (f) and comrent:

The prosecutor in a crimnal case shall:

kfj hot subpoena a |l awyer in a grand jury or

ot her crim nal proceedi ng to present
evi dence about a past or present client
unl ess:

(1) the prosecutor reasonably believes:
(i) the information sought is
not protected from disclosure
by any applicable privilege;
(ii) the evidence sought is
essential to the successful
conpl etion of an ongoi ng
I nvestigation or prosecution;
[ and]
(iii) there is no other
feasible alternative to obtain
the information; and
(2) the prosecutor obtains prior
judicial approval after an opportunity
for an adversarial proceeding.

Conment

Paragraph (f) is intended to limt the
i ssuance of |awyer subpoenas in grand jury
and other <crimnal proceedings to those
situations in which there is a genuine need
to i ntrude into t he client-lawer
relationship. The prosecutor is required to
obtain court approval for the issuance of
t he subpoena after an opportunity for an
adversarial hearing is afforded in order to
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assure an i ndependent determ nation that the
applicabl e standards are net.

ABA Standing Comm on Ethics and Prof'l Responsibility and
Section of Crimnal Justice, Report 118, at 1 (Feb. 1990).
After the Third Circuit struck down a bar rule patterned on

Model Rule 3.8(f), see Baylson v. Disciplinary Bd., 975 F. 2d 102

(3d Cir. 1992), the ABA retreated; it removed the judicial
preapproval requirenment by deleting both subparagraph (2) and
t he second sentence of the coment. See ABA Standi ng Conm on
Et hics and Prof'|l Responsibility, Report 101, at 1 (Aug. 1995).

On June 9, 1997, the SJC anended t he Massachusetts Code
of Professional Conduct to replace PF 15 with the (discarded)
1990 version of Mddel Rule 3.8(f), omtting the second sentence
of the coment, but including the rescinded subparagraph (2).
See S.J.C. R 3:07, Rule 3.8(f) & cm. 4. The result was to
alter PF 15 in three inportant respects: extending it to trial
as well as grand jury subpoenas; providing for an "adversari al
proceedi ng" in advance of the issuance of an attorney subpoena;
and promulgating three substantive standards for judicial
preapproval

B. The Instant Litigation.

By local rule, attorneys practicing in the United
States District Court for the District of Massachusetts nmust
adhere to the ethical rules adopted by the SJC, unless a
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specific exception obtains. See D. Mass. R 83.6(4)(B). On
Novenmber 17, 1997, the United States Attorney for the District
of Massachusetts, Donald K. Stern, wote to the chief judge of
the district court, urging that such an exception be made for
State Rule 3.8(f). By letter dated Decenmber 3, 1997, the court
declined to craft a specific exception, indicating that Stern's
concerns would be resolved on a case-by-case basis. On January
1, 1998, Rule 3.8(f) went into effect. At that point, Stern
directed his staff to hold in abeyance any applications to the
district court for attorney subpoenas.

Stern and Craig C. Donsanto (a senior DQOJ | awyer based
in Washington and a nenber of the Massachusetts bar), both
acting in their official capacities, filed suit in the district
court on May 13, 1998. They sought to have both State Rule
3.8(f) and Local Rule 3.8(f) declared invalid as applied to
menbers of the Massachusetts bar practicing before federal
courts. The conplaint alleged in substance that Rule 3.8(f), in
both its federal and state incarnations, exceeded the district
court's rulemaking authority, contradicted the federal common
| aw anent grand jury practice, conflicted with the federal rules
of crimnal procedure and evidence, and violated the Supremacy

Cl ause of the United States Constitution.



Initially, the naned defendants were the SJC, the
Massachusetts Board of Bar Overseers (the Board), Bar Counsel,
and the United States District Court itself.! The conplaint was
| ater anended to add as defendants the individual judges of the
district court (hereinafter, along with the court itself, the
Judi ci al Defendants).

The contours of the case were narrowed when Bar Counsel
filed an affidavit in which he vouchsafed that he would not
wield State Rule 3.8(f) against federal prosecutors, but,
rather, would refer any alleged violations to the federal
district court for discipline under Local Rule 3.8(f). Thi s
concessi on rendered the Supremacy Cl ause i ssue noot and | ed the
plaintiffs to dismss their clainms against the SJC and the
Boar d. Rosenfel d then agreed not to attenpt to enforce Loca
Rul e 3.8(f) agai nst nmenbers of the Massachusetts bar practicing
outside the commonwealth, and Donsanto dropped out of the
pi cture.

Stern had noved at the outset for prelimnary
injunctive relief. All the defendants opposed this notion, and

the Judi ci al Defendants filed a notion to dism ss the conpl ai nt

The SJC adm nisters professional responsibility matters
t hrough the Board. In turn, Bar Counsel, currently Arnold R
Rosenfel d, serves as the Board's chief enforcenent officer. See
S.J.C. R 4:01.
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as unripe. The district court heard argunent on October 7,
1998, and took both notions under advisenment. While the court
was pondering the matter, the President signed into law a bill
now codified at 28 U S.C. 8§ 530B, that made certain state
standards directly applicable to federal prosecutors. The
parties debated the rel evance and effect of this provision in a
series of subsequent subm ssions.

The district court ultimately determ ned the issues
presented to be ripe for review and rejected the claimthat
section 530B rendered the controversy nmoot. See Stern v. SJC,
184 F.RD. 10, 13-14 & n.5 (D. Mass. 1999). Then, reading
subparagraphs (1) and (2) independently, the court found

Wi t ehouse controlling in part and upheld both the prior

judicial approval requirement and the provision for an
adversari al hearing. See id. at 17-19. Finally, the court
approved the substantive requirenments of subparagraph (1) as
et hi cal precepts not inconsistent with federal law. See id. at
19. Following the entry of a final judgnment, Stern |aunched

this appeal.

1. RI PENESS
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We consi der de novo t he Judi ci al Defendants' contention

that the controversy is not ripe for adjudication. See Riva v.

Massachusetts, 61 F.3d 1003, 1007 (1st Cir. 1995).

The ripeness doctrine has both constitutional and

prudential dimensions. See Public Serv. Commin v. Wecoff Co.,

344 U. S. 237, 242-44 (1952); Rhode Island Ass'n of Realtors v.

Wi t ehouse, 199 F.3d 26, 33 (1st Cir. 1999). Its basic

rationale is "to prevent the courts, through avoidance of

premat ure adj udi cation, from entangling thenselves in abstract

di sagreenents.” Abbott lLabs. v. Gardner, 387 U S. 136, 148
(1967). Courts nust apply a two-part test to assess ripeness.
See id. at 149. First, it is necessary to detern ne whether the
i ssue presented is fit for judicial review —an inquiry that
"typically involves subsidiary queries concerning finality,
definiteness, and the extent to which resolution of the
chal | enge depends on facts that nmay not yet be sufficiently

devel oped. " Ernst & Young v. Depositors Econ. Protection Corp.,

45 F.3d 530, 535 (1st Cir. 1995). Second, it is necessary to
eval uate the extent to which w thholding judgnment will inpose
hardship —an inquiry that typically "turns upon whether the
chal l enged action creates a 'direct and i nediate' dilemm for

the parties." WR Gace & Co. v. EPA, 959 F.2d 360, 364 (1st

Cir. 1992) (quoting Abbott Labs., 387 U.S. at 152). Both prongs
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of the test ordinarily nust be satisfied, although a very strong
show ng on one axis may conpensate for a rel atively weak show ng

on the ot her. See Ernst & Young, 45 F.3d at 535.

Thi s case, whi ch questions whet her the federal district
court has the power to incorporate State Rule 3.8(f) into the

armamentariumof its local rules, passes the first prong of the

t est. The issue presented can be finally resolved by
decl aratory judgnment, its contours are sharply defined, and
additional facts will not affect its resolution. The concl usion

that the issue is fit for review is bolstered, noreover, by a
realization that deciding the question appears unavoi dabl e:
Local Rule 3.8(f) 1inposes new substantive and procedural

requi renments on prosecutors who request attorney subpoenas, and
Bar Counsel has stated unequivocally that he will enforce those
requi renents. Since bringing this suit, the United States
Attorney has del ayed requests for no fewer than twenty-six such
subpoenas, and it seens reasonable to suppose that in sonme of
t hese instances the prosecutors would have had difficulty in
satisfying the "essentiality" and/or "no feasible alternative"
criteri a. Short of a continuation of Stern's self-inmposed
noratorium —and the public has a right to expect that such a
state of affairs will not last indefinitely —a test of Loca

Rule 3.8(f)'s facial validity appears inevitable.
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This case al so satisfies the hardship prong. Delaying
adj udi cation until a nore concrete controversy energes (until,
say, a particul ar attorney subpoena request reaches the judici al
pr eapproval stage or disciplinary proceedings are instituted in
the aftermath of a served subpoena) would inflict significant
institutional costs with little correspondi ng gain. | ndeed,
charting such a course would put Stern on the horns of a
dilenmma, forcing him to decide whether to serve attorney
subpoenas in cases arguably prohibited by the local rule and
thus risk potential sanctions or to refrain from so doing and
t hus jeopardi ze the success of ongoing crimnal investigations.
It is precisely this sort of ""direct and imediate' dilenm,"

WR. Grace, 959 F.2d at 364 (quoting Abbott lLabs., 387 U S. at

152), that Congress wi shed to aneliorate when it passed the

Decl aratory Judgment Act. See ANR Pipeline Co. v. Corporation

Comm n, 860 F.2d 1571, 1578 (10th Cir. 1988) ("Once the gun has
been cocked and ainmed and the finger is on the trigger, it is
not necessary to wait until the bullet strikes to invoke the
Decl aratory Judgnent Act.").

A determ nation that this case is ripe for adjudication
squares with the way in which we, and other courts of appeals,
have treat ed anal ogous cases (al beit wi thout explicit discussion

of ripeness). In Klubock, this court fielded a preenptive
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strike by federal prosecutors against a newly adopted ethics

rule. In Witehouse, we entertained a sim/lar foray, explaining

that "the proper method for nounting a facial challenge to the
validity of [a local rule] . . . is through an action for
decl aratory and/or injunctive relief filed in the district
court.” 53 F.3d at 1353. Moreover, two other courts of appeals
have adj udi cated pre-enforcenent challenges to ethics rules in

paral l el circunstances. See United States v. Col orado Suprene

Court, 189 F.3d 1281 (10th Cir. 1999) (CSC 11); Baylson, 975

F.2d 102.
Anot her case that sheds light on the question of

ripeness is United States v. Colorado Suprene Court, 87 F.3d

1161 (10th Cir. 1996) (CSC 1). There, the Tenth Circuit held
that the United States had standing to nount a pre-enforcenment
challenge to a local rule identical to Local Rule 3.8(f),
crediting the governnent's stated trepidation that the rule
would interfere with federal subpoena practice. See id. at

1165-67. Although the CSC 1 court did not discuss ripeness per

se, standing and ri peness often overlap. See Rhode |Island Ass'n

of Realtors, 199 F.3d at 33. So here: we think that the

court's finding of standing necessarily inplied that the

controversy was ripe for adjudication.
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In a pre-enforcenent challenge to a law carrying
significant penalties, standing exists when the plaintiff has
mani f ested an i ntention to engage i n conduct arguably proscri bed
by the statute, and there exists a "credible threat"” of

enforcenent. New Hanpshire Right to Life Political Action Comm

v. Gardner, 99 F.3d 8, 14 (1st Cir. 1996). In nost situations,
as here, that self-sane credible threat serves to render the
case fit for judicial review and to denonstrate the hardship

that will result should no revi ew ensue. See Rhode |sl|land Ass'n

of Realtors, 199 F.3d at 33 (stating that a "concrete plan[] to

engage imediately (or nearly so) in an arguably proscribed
activity . . . gives a precise shape to di sobedi ence, posing a
specific legal question fit for judicial review," and "[a]
showing that the challenged statute, fairly read, thwarts
i npl ement ati on of the plan adds the el enent of hardship").

The Judicial Defendants' vigorous argunents to the

contrary are ultimtely unpersuasive. Citing Ernst & Young,

they asseverate that Stern's clainms are too contingent and
uncertain to be fit for review But the exanples they give
include events that are alnobst certain to materialize (e.qg.,
i nternal DQJ approval of an application for a subpoena addressed
to an attorney), and events that are conpletely irrelevant

(e.qg., destruction of evidence by a targeted attorney). Stern
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stands poised to request and serve attorney subpoenas, but
reasonably fears disciplinary proceedings (for hinself and his
staff) if he does so. Thus, the only contingency likely to
deter the parties froma collision course is continued self-
restraint on the part of Stern's office. This is a far cry from

Ernst & Young, where the relevant injury would materialize, if

at all, only after a long chain of renpote and speculative
events, many of which involved third parties.? See 45 F.3d at
538.

Next, the Judicial Defendants note that the "linchpin

of ripeness . . . is adverseness.” Rhode Island v. Narragansett

I ndian Tribe, 19 F.3d 685, 692 (1st Cir. 1994). Bui | di ng on

this foundation, they conplain that the current controversy
| acks adverseness because the |awers potentially subject to
subpoena (and their clients, for that matter) are unrepresented.
This rather sinplistic formulation overl ooks, however, that as
a general rule a "conflict between state officials enpowered to
enforce a law and private parties subject to prosecution of that

law is a classic 'case' or 'controversy' wthin the neaning of

’Massachusetts Ass'n_of Afro-Anerican Police v. Boston
Police Departnment, 973 F.2d 18 (1st Cir. 1992) (per curiam, is
simlarly distinguishable. There, we found a pre-enforcenment
chal | enge unri pe because the party with the power to inflict the
feared injury had expressly disclainmed any intent to do so. See
id. at 20-21.
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Art. 111." Di ambnd v. Charles, 476 U.S. 54, 64 (1986). The
def endants here are enpowered to enforce the strictures of Local
Rule 3.8(f) through disciplinary proceedi ngs agai nst Stern and
his subalterns. This type of controversy is thus sufficiently
adverse even though the class of persons that the |aw was
designed to protect is not separately represented. After all,
that class "lacks a judicially cognizable interest in the
prosecution or nonprosecution” of Stern or the other attorneys

in his office. Linda R.S. v. Richard D., 410 U. S. 614, 619

(1973). Consequently, the fact that the district court adopted
Local Rule 3.8(f) out of a desire to shield the attorney-client
rel ati onshi p does not nean that particular attorneys and clients
must be joined in a facial attack on the rule.

Finally, the Judicial Defendants suggest that the DQJ
gui delines render this case unripe. Because the standards
contained in the guidelines and those contained in Local Rule
3.8(f) overlap, this thesis goes, there is scant |ikelihood that
Local Rule 3.8(f) wll work any harm This thesis has a
pl ausible ring but, in the last analysis, it fails to cover the
ground. We explain briefly.

There is no question that the DQJ guidelines

"reasonably needed" criterion, 3 Departnent of Justice Manual 8§

9-13.410, at 9-165 (2d ed. 2000), is markedly |ess demandi ng

-17-



than the "essentiality" requirenment contained in Local Rule
3.8(f). We think that the DQJ criteria are also | ess demandi ng
than the "no feasible alternative" requirenent; the guidelines
stipulate that "all reasonable attenpts shall be made to obtain

the information from alternative sources . . . unless such

efforts would conpronise the investigation or case," id.

(emphasis supplied), whereas the "no feasible alternative"
provi sion contains no sim/lar |oophole. In all events, the
gui delines are subject to change at the whim of the DQJ. Last
(but not least), an internal review mechanismthat specifically
di savows any intent to create legally enforceable rights
obvi ously does not burden prosecutors in the sane way, or to the
sane extent, as does a binding rule of court that inposes
substantive standards, requires prior judicial approval, and

subj ects governnent attorneys to potential disciplinary action.

Cf. Whitehouse, 53 F.3d at 1362 n.18 (suggesting that DQJ
gui delines did not render a prior judicial approval requirenment
superfluous). For these reasons, we reject the notion that the
nmere exi stence of the DQJ guidelines dissipates any hardship.
We have said enough on this score. The threat of
ethics enforcenent is genuine, conpliance costs are real and
i mmedi ate, and the chilling effect on attorney subpoena requests

constitutes an injury sufficient to support a justiciable
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controversy. See CSC |1, 87 F.3d at 1165-67. Thus, the issue
presented here —the authority of the federal district court to
incorporate State Rule 3.8(f) intoits local rules —is ripe for
revi ew.
I11. THE MERITS

The authority of the federal district courts to adopt
| ocal rules emanates from three sources. First, Congress has
enpowered the Suprene Court to prescribe rules of practice and
procedure for the federal courts. See 28 U S.C. § 2072(a). In
turn, the Supreme Court has authorized district courts to craft
|l ocal rules to inplement, or fill gaps in, national rules of
practice and procedure. See Fed. R Crim P. 57(a)(1l); Fed. R
Civ. P. 83(a)(1). Second, Congress has vested the | ower federal
courts with i ndependent authority to prescribe |ocal rules. See
28 U.S.C. § 2071(a). Third, district courts have i nherent power
arising fromthe nature of the judicial process, and this power

extends to certain types of rul emaki ng. See Chanmbers v. NASCO

Inc., 501 U. S. 32, 43 (1991); Whitehouse, 53 F.3d at 1355.

Regardl ess of the source, local rulemking authority
i s bounded. A local rule nust be both constitutional and
rational, and its subject matter nust be within the anmbit of the

court's regulatory power. See Frazier v. Heebe, 482 U S. 641,

646 (1987); \Whitehouse, 53 F.3d at 1355-56. |In this sanme vein,
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a local rule rmust be consistent with, but not duplicative of,
Acts of Congress and nationally applicable rules of practice,
procedure, and evidence. See 28 U S.C. § 2071(a); Fed. R Crim
P. 57(a)(1); Fed. R Civ. P. 83(a)(1l). Even if a local rule
does not contravene the text of a national rule, the fornmer
cannot survive if it subverts the latter's purpose. See Hawes

v. Club Ecuestre el Comandante, 535 F.2d 140, 144 (1st Cir.

1976). Then, too, local rules should cover only interstitia

matters. See Fed. R Crim P. 57 advisory commttee' s note; see

also United States v. Horn, 29 F.3d 754, 760 (1st Cir. 1994)
(noting that a court's inherent power has definite limts).
They may not create or affect substantive rights, see 28 U S. C
8§ 2072(b), or institute "basic procedural innovations,” M ner
v. Atlass, 363 U S. 641, 650 (1960).

The core issue presented by this appeal is whether the
district court had the power to adopt Local Rule 3.8(f). This
guestion of | aw engenders de novo review. Before answering this

query, however, we pause to nmeasure its di nensions.

A. How to Construe Local Rule 3.8(f).

-20-



At  Bar Counsel's urging, the court below read
subparagraphs (1) and (2) of Local Rule 3.8(f) independently.
See Stern, 184 F.R. D. at 16-17. On this bifurcated readi ng, the
substantive standards delineated in subparagraph (1) would be
rel evant only to potential disciplinary proceedi ngs, and a court
deci ding whether to approve a subpoena request pursuant to
subparagraph (2) would have no obligation to apply them e
reject this artificial construction of Local Rule 3.8(f).

The nost sensible way to construe Local Rule 3.8(f) is
as a unified whole. Each subparagraph is a nere sentence
fragment and neither nakes sense wi thout reference to the shared
i ntroductory | anguage. Court rules, like statutes and
ordi nances, generally are to be read in a holistic manner. See,

e.qg., King v. St. Vincent's Hosp., 502 U S. 215, 221 (1991);

Massachusetts Ass'n of HMOs v. Ruthardt, 194 F.3d 176, 180 (1st

Cir. 1999); O Connell v. Shalala, 79 F.3d 170, 176 (1st Cir
1996). This tenet applies with special force when subdivisions

are granmatically interrelated. See Anerican Standard, Inc. v.

Crane Co., 510 F.2d 1043, 1058 (2d Cir. 1974).

Here, the case for reading the rule as a whole is even
stronger, for the connection between the two halves is not only
grammatical but also |ogical. Subparagraph (2) outlines a

process for determ ni ng whet her a subpoena application shoul d be
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approved, but gives no clue as to what standard a judge is to
apply in making that determ nation. The obvious place to | ook
i s subparagraph (1), which sets forth such a standard. | ndeed,
the court below acknowl edged that "as a practical matter, a
court faced with a request for an attorney-subpoena is likely to
engage in a simlar inquiry in the course of determ ni ng whet her
i ssuance of the subpoena is appropriate.” Stern, 184 F.R D. at

16 n.12. The presence of the attorney to be subpoenaed — a

feature not involved in the scheme upheld in Whitehouse

virtual ly guarantees such an inquiry.

On the other hand, subparagraph (2) would serve no
purpose if courts eval uated subpoena applications solely on the
basis of traditional npotion-to-quash standards. For the
adversarial hearing to be neaningful, the targeted attorney
woul d have to be told in advance of the content of the testinony
or materials sought. This notice, no |less than service of the
subpoena itself, would drive a wedge of distrust between | awyer
and client. Thus, subparagraph (2), on the bifurcated reading,
woul d mirror existing quashal procedure and generate no ethics
benefits what soever.

The sockdol ager is that the original drafters certainly
i ntended that the two subparagraphs of the rule be harnonized,

not bal kani zed. As di scussed above, the text of Local Rule
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3.8(f) derives from (and is identical to) a fornmer ABA Nbdel
Rule. The comrent to that rule nmade it transparently cl ear that
the judicial preapproval described in subparagraph (2) was
designed to ensure conpliance with the substantive standards
descri bed in subparagraph (1). Absent sone specific disclainer
(not present here), the district court cannot adopt verbati mthe
text of a nodel rule without accepting the drafters' unequi vocal
interpretation of its neaning. Ci. Felix Frankfurter, Sonme

Refl ecti ons on the Readi ng of Statutes, 47 Colum L. Rev. 527,

537 (1947) ("[I]f a word is obviously transplanted from anot her
|l egal source . . . it brings the old soil with it.").

To be sure, when the SIC fornmul ated State Rule 3. 8(f),
it omtted the second sentence of the comment to the fornmer ABA
rule (which nade the connection between the two subparagraphs

explicit). But see Whitehouse, 53 F.3d at 1358 nn.12 & 14,

1364-65 (noting that comments and commentary are not binding).
I n addition, the Massachusetts version |ists as the sources for
subpar agraph (2) both former ABA Model Rule 3.8(f)(2) and PF 15,
and the latter rule has been interpreted to inpose no
substantive restrictions beyond the prototypical notion-to-quash

st andar ds. See Klubock, 639 F. Supp. at 120 & n.7, 124. But

these reeds are far too slender to shore up a construction that

splits grammatically interrel ated provisions, inports a standard
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of reviewfromoutside the ethics code, and directly contradicts
the drafters' manifest intention.

Bar Counsel also argues that we should defer to his
construction because he is the official charged with enforcenent
of ethics rules in Massachusetts. Wth respect, we doubt that
Bar Counsel's litigation position is entitled to any deference.

Cf. Bowen v. Georgetown Univ. Hosp., 488 U.S. 204, 212 (1988)

(hol ding that an agency's litigating positionis not entitled to

def erence); Mssachusetts v. Blackstone Valley Elec. Co., 67

F.3d 981, 991 (1st Cir. 1995) (sane). In all events, Bar
Counsel 's construction does not bind the judges of the District
of Massachusetts who, as defendants here, have pointedly refused
to endorse it.® Finally, any deference that m ght normally be
due is overcone here by the availability of a nuch nore | ogical
reading and a clear statement of the drafters' intent. Cf. 12

Charles Alan Wight et al., Federal Practice & Procedure § 3153,

at 533 (2d ed. 1997) (explaining that even "a district court's
construction of its own rule will be reversed if the appellate
court is convinced that the district court has misconstrued its

own rule").

3Consi stent with their position that the controversy is not
ri pe, the Judicial Defendants apparently deemit incunbent upon
themto refrain fromrendering what m ght be seen as an advi sory
opi ni on.
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Bar Counsel next invokes the principle that courts
should resist interpreting a statute in a way that provokes a

constitutional problem See United States v. Gfford, 17 F.3d

462, 473 (1st Cir. 1994). O her courts of appeal s have extended
this principle to the construction of |ocal rules, thereby
seeking to avoid interpretations that place local rules on a

collision course with national rules. See, e.q., Marshall v.

Gates, 44 F.3d 722, 725 (9th Cir. 1995); United States v. Wite,

980 F.2d 836, 844 (2d Cir. 1992); cf. Jaroma v. Massey, 873 F.2d

17, 20 (1st Cir. 1989) (per curiam (explaining that anbi guous
“[l]ocal district court rules cannot be construed in such a way
as to render theminconsistent with applicable provisions of the
Federal Rules of Civil Procedure").

There are reasons to questi on whet her such an ext ensi on
of the principle is appropriate; after all, striking down a
|l ocal rule, unlike declaring a statute unconstitutional, does
not inplicate separation of powers or countermajoritarian
concerns. But even assum ng, for argunent's sake, the validity
of the extended principle —on the ground, say, that the |ocal
rule here derives from a state rule, and that the issue
t herefore has overtones of comty — it does not control the
outcone in this instance. Interpretive ingenuity has its

limts. The idea that judges charged with interpreting a rule
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should strive to do so in a way that will avoid conflicts with
governing law is a useful device in doubtful cases, but it does
not permt the interpreters to substitute their judgnent for
that of the drafters or torewite the rule fromscratch. Here,
there is both a natural, holistic reading of the Iocal rule and
a clear statenent by the drafters in support of such a reading.
In these circunstances, we wll not enbrace an inplausible
construction sinply to mnim ze the potential for conflict with
federal | aw.

For these reasons, we hold that Local Rule 3.8(f) nust
be read as an indivisible whole. Consequently, judici al
pr eapproval under subparagraph (2) of the rule proceeds, if at
all, on the basis of the substantive standards elucidated in
subpar agraph (1).

B. Rule 3.8(f) as Applied to Grand Jury Subpoenas.

Because | ocal rulemaking authority is at a | ower ebb
in the grand jury context, we ease first into those relatively
shal | ow wat ers.

The grand jury is deeply rooted in Anglo-American
tradition and is "a constitutional fixture in its own right."

United States v. WlIllianms, 504 U S. 36, 47 (1992) (internal

gquotation marks omtted). It is not a part of either the

Executive or Judicial Branch, but, rather, "a kind of buffer
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bet ween t he Governnent and the people.” [d. Accordingly,
"any power federal courts may have to fashion, on their own
initiative, rules of grand jury procedure is a very |limted one,
not renotely conparable to the power they maintain over their
own proceedings."” Id. at 50. A local rule nmay not
"substantially alter[] the traditional relationships between the
prosecutor, the constituting court, and the grand jury itself."
Id. Nor may a local rule trench upon any core attribute of the
grand jury, including: "1) its independence fromthe court's
supervision; 2) its broad investigative powers; 3) the
presunption of validity accorded its subpoenas; 4) the secrecy

of its proceedings; [or] 5) its general freedom from procedural

det ours and del ays. ™ Whi t ehouse, 53 F.3d at 1357. It is

agai nst this backdrop that we take the nmeasure of Local Rule
3.8(f) as it pertains to grand jury subpoenas.
We do not wite on a pristine page. As the defendants

repeatedly remnd us, Witehouse held that a local rule

requiring judicial preapproval for the service of an attorney
subpoena neither underm ned the historic role of the grand jury
nor interfered with its essential attributes. See id. at 1357-
62. But this holding rested squarely on the panel's
determ nation that the particular | ocal rule worked no

substantive change in the governing |aw because judici al

-27-



preapproval woul d be granted or deni ed under traditional notion-
t o- quash standards. See id. at 1357-58 & nn.12-13 (expl aining
that the rule "nerely authorizes district courts to reject a
prosecutor's attorney-subpoena application for the traditional

reasons justifying the quashing of a subpoena"); see also Fed.

R Crim P. 17(c) (authorizing courts to quash a subpoena "if
conpliance would be unreasonable or oppressive"). In so

hol di ng, the Whitehouse court brushed aside the seem ngly nore

rigorous criteria delineated in the coment to the rule, on the
ground that the comment was nerely advisory. See 53 F.3d at
1358 n.12. So viewed, the rule inposed no additional burden on
grand jury independence because courts, in theory, would apply
t he notion-to-quash standards that govern under Rule 17, not the
coment's suggested criteria, in determ ning whether to approve

an attorney subpoena request.?

4“To be sure, the panel also suggested that the preapproval
process did not inpede grand jury independence because it did
not apply to subpoenas sought by the grand jury acting
i ndependently from the prosecutor. See Witehouse, 53 F.3d at
1357. VWhile we are bound by the holding of Whitehouse, we
eschew this conponent of its reasoning. As a practical matter
grand jury subpoenas are alnpbst wuniversally issued by and
t hrough federal prosecutors. See, e.qg., In re Gand Jury
Matters (United States), 751 F.2d 13, 16 (1st Cir. 1984).
Mor eover, the Supreme Court has explicitly rejected the notion
that an otherwise inperm ssible rule of grand jury procedure
beconmes permssible if it is enforced against the prosecutor
instead of the grand jury itself. See WIllianms, 504 U. S. at 53.

-28-



The Rhode Island rule's saving grace is absent here.
Local Rule 3.8(f) differs significantly in that it inposes new
substantive requirenments for judicial preapproval of grand jury
subpoenas. In so doing, the rule alters the grand jury's
hi storic role, places it under overly intrusive court
supervision, curbs its broad investigative powers, reverses the
presunption of validity accorded to its subpoenas, underm nes
the secrecy of its proceedings, and creates procedural detours
and del ays. It therefore inperm ssibly interferes with grand
jury proceedings. See 1 Hazard & Hodes, supra, 8 3.8:701, at
702 (Supp. 1997) ("Rule 3.8(f) in its original form seened
clearly invalid . . . as applied to . . . federal grand jury
subpoenas to crim nal defense | awers.").

Because any one of these vices would suffice to
invalidate the rule as applied to grand jury subpoenas, we
confine our discussion to two of the nobst glaring defects:
Local Rule 3.8(f)'s inpact on grand jury secrecy and its

potential as an incubator for delay. In United States v. R.

Enterprises, Inc., 498 U S. 292 (1991), the Court held that the
governnment could not be required to denonstrate that the
mat eri al s sought by a grand jury subpoena were relevant. See
id. at 298-99. The Court explained that such a requirenent

"*would saddle a grand jury with mnitrials and prelimnary
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showi ngs,'" id. (quoting United States v. Dionisio, 410 U S. 1,
17 (1973)), and would "threaten[] to conpromse 'the
i ndi spensabl e secrecy of grand jury proceedings,'" id. at 299

(quoting United States v. Johnson, 319 U S. 503, 513 (1943));

see also Fed. R Crim P. 6(e) (cloaking grand jury proceedi ngs

in secrecy). Requiring a prosecutor to show that subpoenaed
evidence is essential and not otherwi se feasibly obtainable
woul d have the sane two i nperm ssi ble effects. Consequently, we
hold that Local Rule 3.8(f), as it pertains to grand jury
subpoenas, encroaches unduly upon grand jury prerogatives and,

therefore, is ultra vires.

C. Rule 3.8(f) as Applied Qutside the Grand Jury Context.

Qutside the grand jury context, Stern asseverates that
Local Rule 3.8(f) is beyond the district court's conpetency
because it goes past the "matters of detail" appropriate for
| ocal rul emaking, Fed. R Crim P. 57 advisory commttee' s note,
and works a fundamental procedural change. Thi s argunent

depends heavily on Mner v. Atlass, in which the Court held that

a local admralty rule authorizing oral discovery depositions
exceeded the district court's rulemaking authority. See 363
U.S. at 650. The Court reasoned that this innovation, "though
concededly 'procedural,' my be of as great inportance to

litigants as many a 'substantive' doctrine.” 1d. Accordingly,
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it was too basic to be effectuated through |ocal rul emaking.

See id.

In Colgrove v. Battin, 413 U S. 149 (1973), the Court

el aborated on this concept, explaining that "[t]he 'basic
procedural innovations' to which Mner referred are those
aspects of the litigatory process which bear upon the ultimte
outcome of the litigation.” 1d. at 163 n.23. Applying this
t axonony, the Court upheld a |local rule providing for six-nenber
civil juriesinlieuof traditional twelve-nmenber juries because
the party challenging the rule had not shown any discernible
difference in the results reached. See id. Synthesizing Mner
and Col grove, we conclude that the relevant inquiry is whether
Local Rule 3.8(f), applied outside the grand jury context, is

apt to affect the ultinmate outcone of crim nal proceedi ngs. See

Eash v. Riggins Trucking Inc., 757 F.2d 557, 569 (3d Cir. 1985)

(en banc).

The answer to this inquiry depends, in the first
i nstance, on current practice under Fed. R Crim P. 17. Rule
17(c) authorizes subpoenas for the production of docunmentary
evi dence, objects, and the Iike. That rule prescribes a
procedure and a standard for chall enging such subpoenas: "The
court on notion made pronmptly may quash or nodify the subpoena

i f conpliance woul d be unreasonabl e or oppressive." The Suprene
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Court elucidated the neaning of this standard in United States
v. Nixon, 418 U.S. 683 (1974), holding that a subpoena duces
tecum is not "unreasonable or oppressive" if the proponent

establ i shes rel evancy, adm ssibility, and specificity. See id.

at 700.

Roughly the sanme standard applies to subpoenas
conpelling the attendance of wtnesses, i.e., subpoenas ad
testificandum Al t hough Rule 17(a), which governs such
subpoenas, does not provide explicitly for quashal or

nodi fication, courts routinely have entertai ned notions seeking
such relief and decided them by reference to conparable
principles. Specifically, a subpoena ad testificandum survives
scrutiny if the party serving it can show that the testinony

sought is both relevant and material. See United States v.

Val enzuel a-Bernal, 458 U. S. 858, 867 (1982); United States v.

Canpbel I, 874 F.2d 838, 850-51 (1st Cir. 1989).
These traditional standards for quashal of trial

subpoenas form the tenplate for further inquiry here.®> As we

't bears enphasis that the nption-to-quash standards
applicable to trial subpoenas historically have not been applied
to grand jury subpoenas. See R__Enters., 498 U.S. at 298-99
(holding that recourse to the N xon criteria would unduly
interfere with grand jury proceedings); In re Gand Jury
Proceedings (Hill), 786 F.2d 3, 5 n.2 (1st Cir. 1986) (per
curiam (declining to require a show ng of "need" or "rel evance"
before a court may enforce a grand jury subpoena directed to an
attorney). Because grand jury subpoenas are sui_ generis, we use
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have said, Local Rule 3.8(f) requires a prosecutor, before
serving an attorney subpoena, to denonstrate that the
information sought 1is essential, not privileged, and not
ot herwi se feasibly available. These are significant departures
from prior practice, and they raise the bar for obtaining
rel evant and material evidence. Collectively, they work changes
too fundanental to be acconplished under the aegis of the
district courts' |ocal rul emaking power.

In particular, the "essentiality" and "no feasible
alternative" requirenments are substantially nore onerous (and,
thus, nore restrictive) than the traditional notion-to-quash
standards. Essentiality is obviously a nore demanding criterion
than relevancy or materiality. By like token, Rule 17
jurisprudence contains no corollary to the principle that a
subpoena issued to one source cannot stand if the information
sought is (or may be) available from some other source.

Two exanples illustrate these points. Suppose, in a
robbery case, that a defense | awer received a | unp-sum advance
payment for services in the precise amount of the purl oined

funds froma client with no visible neans of support. There is

ot her evidence linking the client to the robbery, so the billing
the term "trial subpoenas” as a shorthand for all other
subpoenas (e.g., subpoenas issued in the course of pretrial
heari ngs) .
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information could not fairly be described as "essential" to the
prosecuti on. Hence, Local Rule 3.8(f) would prohibit the
prosecutor from serving a subpoena on the defense attorney,

notw t hst andi ng the unarguable materiality and rel evancy of the
retainer information. Next, consider unprivil eged docunments in
a lawer's file relating to a conpl ex, and possibly fraudul ent,

international real estate transaction. These docunents may be
obt ai nabl e w thout a subpoena duces tecum directed to the
| awyer, but only through time-consuning, relatively expensive
(but still feasible) alternative means. Local Rule 3.8(f) would
prohi bit an attorney subpoena, even though the situation easily
satisfies st andar ds of rel evancy, adm ssibility, and
specificity.

These exanples are not eccentric hypotheticals, but,

rather, fairly typical of the sort of situation in which a
prosecutor mght wish to serve an attorney subpoena (others
easily can be conceived). We think that they denpnstrate
convincingly that Local Rule 3.8(f) inposes novel requirenents
that threaten to preclude the service of otherw se uni npeachabl e
subpoenas and thus restrict the flow of relevant, materi al

evidence to the factfinder. Consi dering that conpelling the
producti on of evidence is of "great inportance” to litigants,

Mner, 363 U S. at 650, this is a fairly drastic alteration of
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the rules —too basic to be effected through |ocal rul emaking.®

See Kl ubock, 832 F.2d at 673 (equally divided en banc) (opinion
of Breyer, J.) (suggesting that a local rule inposing standards
of review for attorney subpoenas stricter than traditional
noti on-to-quash standards would fall outside the district
court's rul emaki ng authority).

Moreover, unlike in Colgrove, 413 U S. at 163 n. 23,
t here has been no show ng here that Local Rule 3.8(f) wll not
af fect the outcome of crimnal proceedings. | ndeed, there is
every reason to believe that the opposite is true. Local Rule
3.8(f) inposes new substantive requirenents applicable only to
prosecutors and creates a novel procedural device to ensure that
t hese requirenents are enforced. The likely result will be

fewer attorney subpoenas served by the governnent; as the

comment to the rule makes clear, the goal is "to limt the
i ssuance of | awer subpoenas.” Certain evidence, as long as a
court finds that it is not "essential," will never reach the
trier of fact. So, too, when the governnent decides that the

6ln striking dowm a local rule in Mner, the Court
repeatedly cited the fact than an anal ogous national rule had
been considered and rejected. See Mner, 363 U S. at 644-45
648-51. The situation here is remniscent of that scenari o:

Congress declined to enact a bill sponsored by Senator Paul
Si non that was designed to "provide procedural safeguards with
respect to the issuance of | awyer client subpoenas.” 134 Cong.

Rec. 21,589, 21,599 (1988).
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"feasible alternative" to an attorney subpoena is not worth the
additional effort. 1In short, Local Rule 3.8(f), if permttedto
stand, will make it neasurably nmore difficult for prosecutors to
secure convictions. The magnitude of this new burden is sinply
too large to be inmposed by local rule. Accordingly, the rule
cannot st and.

The Third Circuit reached the same conclusion wth
respect to a closely analogous rule. At issue there was
Pennsylvania's analog to Local Rule 3.8(f), which required
j udi ci al preapproval for attorney subpoenas in crimna

proceedi ngs. See Baylson, 975 F.2d at 104. The comment to the

rul e’ stipulated that approval normally would be denied unless
the court found that the informati on sought was rel evant and not
confidential or privileged, that conpliance would not be
unr easonabl e or oppressive, that the primary purpose of the
subpoena was not harassnment, and that there were no feasible
alternative neans of obtaining the information sought. See id.
Al t hough only the "no feasible alternative" requirement was
substantively new, the court held that the rule went beyond the
"matters of detail" contenplated by Fed. R Crim P. 57 and thus

transcended | ocal rul enmaking authority. See id. at 108-009.

The Third Circuit, unlike the panel in Witehouse, see 53
F.3d at 1358 n. 12, assuned that trial courts would not ignore
the coment in applying the rule. See Baylson, 975 F.2d at 109.
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Because it requires essentiality as well, Local Rule 3.8(f)
represents an even greater encroachnment than the rule that
confronted the Bayl son court.

D. Secti on 5308B.

Shortly after the hearing in the district court,
Congress passed an omi bus budget bill. The bill contained a
provision entitled "Ethical standards for attorneys for the
Governnment, " now codified as section 530B, which provides that:

An attorney for the Governnment shall be

subject to State laws and rules, and |oca

Federal court rules, governing attorneys in

each State where such attorney engages in

that attorney's duties, to the sanme extent

and in the sanme manner as other attorneys in

t hat State.

28 U.S.C. § 530B(a). Bar Counsel asserts that this passage
cures any conflict between Local Rule 3.8(f) and other federal
law. We do not agree.

"Because of the fundanental I nportance of the
principles shielding federal installations and activities from
regul ation by the States, an authorization of state regulation
is found only when and to the extent there is a clear
congressi onal mandate, specific congressional action that makes
this authorization of state regul ation clear and unanbi guous."

Hancock v. Train, 426 U S. 167, 179 (1976) (footnotes and

internal quotation marks onmtted). W believe it is reasonable
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to require conparabl e specificity before inferring congressi onal
intent to abandon the goal of national consistency anent rules
of federal practice. Moreover, that benchmark is not attai nable
her e: it sinply cannot be said that Congress, by enacting
section 530B, neant to enpower states (or federal district
courts, for that matter) to regul ate government attorneys in a
manner inconsistent with federal law. W explain briefly.

The federal rules of procedure, unlike state | aws, are
nationally uniform See 28 U S.C. § 2071(a); Fed. R Crim P.
57(a)(1); Fed. R Civ. P. 83(a)(1). In the area of ethics
however, federal district courts generally have adopted their
own rul es, often nodeled on the rules of the state in which they
sit, but sonetinmes with significant deviations. See, e.qg., D.
Mass. R. 83.6(4)(B) (stating that SJC ethics rules govern
"except as otherw se provided by specific rule of this court").
The potential for conflict between state and federal |aw
t heref ore shoul d have been obvious, but section 530B does not
speak to the issue. | nstead, Congress directed the Attorney
General to fill out the details of enforcenment by regul ation.
See 28 U.S.C. 8 530B(b) (enmpowering the Attorney General to
promul gate i npl ementi ng regul ati ons). These regul ati ons di spel
the notion that section 530B grants states and | ower federa

courts the power, in the guise of regulating ethics, to inpose

- 38-



strictures that are inconsistent with federal |[|aw. See 28
C.F.R 8 77.1(b) (directing that section 530B "should not be
construed in any way to alter federal substantive, procedural,
or evidentiary |law").

The Eleventh Circuit recently had the opportunity to
consider the effect of section 530B. That court rejected the
argument that the statute cured an incipient conflict between a
state ethics rule (which had been incorporated into the federal

district court's local rules) and the federal rules of evidence.

See United States v. Lowery, 166 F.3d 1119, 1124-25 (11th Cr.
1999). The court wote: "I'f Congress wants to give state

courts and legislatures veto power over the adm ssion of

evidence in federal court, it will have to tell us that in plain
| anguage using clear terns.” |1d. at 1125. W agree with this
pronouncenent and apply it here: because Local Rule 3.8(f)

inperm ssibly interferes with federal grand jury practice and
transcends district court rulemaking authority, section 530B
cannot sal vage it.

| f nore were needed —and we doubt that it is —Loca
Rul e 3.8(f) clearly extends beyond the shelter that section 530B
provi des. Although the statutory text, which refers to "State
laws and rules, and local Federal <court rules, governing

attorneys," is arguably susceptible to a broad interpretation,
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we have noted before that a statute's caption nmay assist in

clarifying ambiguities. See, e.qg., Massachusetts Ass'n of HMOs,

194 F.3d at 180; Berniger v. Meadow Green-W Il dcat Corp., 945

F.2d 4, 9 (1st Cir. 1991). The title of the statute here
("Ethical standards for attorneys for the Government") renobves
any doubt about its scope: section 530B applies only to ethical
standards. This concl usion beconmes irresistible inlight of the
| egislative history and inplenenting regul ations. See, e.q.
H. R Conf. Rep. No. 105-825, at 1102 (1998); 144 Cong. Rec. E301
(daily ed. Mar. 5, 1998) (statenent of sponsor, Rep. MDade); 28
C.F.R 8§ 77.1(b), 77.2(h).®

That ends the matter. Local Rule 3.8(f), though
doubtl ess nmotivated by ethical concerns, has outgrown those
hunbl e begi nni ngs. Substance, not form nust control. See 28
CFR 8 77.2(h)(1) (explaining that the applicability of
section 530B does not depend on "whether or not [the state or
local] rule is included in a code of professional responsibility
for attorneys"). As witten, Local Rule 3.8(f) is nore than an
et hi cal standard. It adds a novel procedural step — the

opportunity for a pre-service adversarial hearing — and to

8Unl i ke Bar Counsel, we do not ascribe much weight to the
dire predictions of broader applicability nade by opponents of
section 530B. See, e.qg., 144 Cong. Rec. S12,996-97 (daily ed.
Nov. 12, 1998) (statenment of Sen. Abraham); 144 Cong. Rec.
S12,798-99 (daily ed. Oct. 21, 1998) (statenent of Sen. Hatch).
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conpound the matter, ordains that the hearing be conducted with
new substantive standards in m nd.

I n recomrendi ng the del eti on of subparagraph (2) from
the fornmer ABA Model Rule, the Standing Comm ttee expl ai ned t hat
t he judicial preapproval provision was an anonaly: "Rather than
stating a substantive ethical precept, it sets out a type of
i npl ementing requirenment that is properly established by rules
of crimnal procedure rather than established as an ethical
norm" ABA Standing Comm on Ethics and Prof'|l Responsibility,
Report 101, at 7 (Aug. 1995). We agree with this assessnent.
Because Local Rule 3.8(f) goes beyond the realm of ethics,
section 530B neither rescues it nor renders the instant case

noot.® Cf. CSCIIl, 189 F.3d at 1283-89 (relying on section 530B

to uphold an ethics rule consisting of subparagraph (1) but
wi t hout any provision for an adversarial hearing).
| V.  CONCLUSI ON

We need go no further. We conclude that the authority
of the district court to adopt Local Rule 3.8(f) is ripe for
judicial review and that the two subparagraphs of the rule are
to be read together. Thus, the substantive standards deli neated

i n subparagraph (1) nmust guide a court in determ ning whether to

For essentially the sane reason, Local Rule 3.8(f) is
beyond the district court's inherent authority to regulate the
conduct of attorneys appearing before it.
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approve an attorney subpoena in a pre-service hearing held
pursuant to subparagraph (2). We also conclude that the
adoption of Local Rule 3.8(f) exceeded the district court's
|awful authority to regulate both grand jury and trial
subpoenas. Finally, we conclude that 28 U . S.C. § 530B does not
repair these defects. Accordingly, we hold that Local Rule

3.8(f) is without force or effect.

Rever sed.
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