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SCHWARZER, Senior District Judge. Def endant s Edwar d

Kooyonj i an and John Di G cco appeal a summary j udgnent in favor of the
Federal Deposit | nsurance Corporation (FD C, the receiver of Eastland
Savi ngs Bank (Eastl and). The district court had jurisdictionunder 12
U S. C §1819(hb)(2)(B) and we have jurisdiction under 28 U.S.C. § 1291.
FACTUAL BACKGROUND

I n 1987, Kooyonjian took out a construction | oan of sonme $3
mllionfromEastl and to devel op a condom ni umconpl ex (the Project) in
Wor cest er, Massachusetts. Kooyonjian signed a prom ssory note (the
Not e), which Di G cco personal | y guaranteed (the Guaranty). The Note
was secured by a first nortgage onthe Project. Kooyomjianultimtely
defaulted on the |oan, and Eastland instituted this action in
Massachusetts Superior Court i n Cctober 1989 to enforce t he Note and
the Guaranty and to forecl ose on t he nort gage. Def endants answered and
asserted a counterclai mfor danages, alleging: (1) breach of contract
(Counts | and 11) based on Eastl and' s al |l eged failure to honor oral
prom ses to of fer favorabl e end-1 oan fi nanci ng t o prospecti ve buyers of
unitsinthe Project; (2) negligent msrepresentation (Count I11); and
(3) negligence (Count IV) based on Eastl and' s al | eged m smanagenent of
the Project after Kooyonjian defaulted on the | oan.

FDI C was appoi nted the recei ver for Eastl and i n Decenber
1992. By then, Eastl and had obt ai ned on account of the defici ency on

the Note: (1) ajudgnent against DiCicco for sonme $1.3 milliononthe
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Guaranty; and (2) an all owance of its claimof sone$1.1 mllionin
Kooyonj i an' s Chapt er 7 bankruptcy case.! Defendants' counterclai ns were
still pending. Onthe sane day it was appoi nted recei ver, FDI Centered
i nto an I nsured Deposit Purchase and Assunpti on Agreenent (the P&A
Agreenment) with Fl eet Nati onal Bank (Fl eet), assigningto Fl eet nost of
Eastl and's assets, including the Loan, while retaining nost of
Eastl and' s non-deposit-relatedliabilities, including defendants’
count ercl ai magai nst Eastland. In March 1993, FDI Crenoved t he acti on
to the district court.

| n February 1995, FDI C noved for summary judgnent on t he
counterclaim The district court granted defendants | eave t o anend
their counterclai mfor thelimted purpose of show ng that the breach
of contract and negligent m srepresentation clains related to an

agreenment separate fromthe Loan, avoi di ng t he bar of D Gench, Duhne &

Co., Inc. v. FDC 315 U. S. 447 (1942), and 12 U.S. C. § 1823(e).2 The

anmended counterclai mreal | eged those clains as Counts | and Il and
renunber ed t he negligence claimas Count Ill. It al so asserted two new

counts: inflictionof enotional distress (Count IV) and vi ol ati on of

! For ease of reference, the all owance of the cl ai magai nst Kooyonji an
and the judgnment against DiCicco are referred to as the Loan.

2 12 U.S.C. §1823(e) provides, inpertinent part: "No agreenent which
tends to dimnish or defeat the interest of [FDIC] in any asset
acquired by it . . . asreceiver of any i nsured depository institution,
shal | be valid agai nst [ FDI C] unl ess such agreenent--(1) isinwiting

. and (4) has been, continuously, fromthetinme of its execution,
an official record of the depository institution."
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Massachusetts CGeneral Laws, Chapter 93A (Count V). On August 12, 1996,
the district court determ ned that the anended count ercl ai mdi d not
cure the § 1823(e) defect and granted partial summary judgnent on
Counts | and Il. The court struck Counts |V and V as exceedi ng t he
scope of the | eave to anend. Thus, only Count 111, the negligence
claim renained.

In October 1997, FDIC determ ned that the clainms of
East| and' s unsecured creditors coul d not be satisfied out of Eastland's
recei vershi p assets and were therefore worthl ess. See 62 Fed. Reg.
58, 732 (1997). Because def endants woul d be unsecured creditors if they
were to prevail on the negligence claim FDIC noved for summary
j udgnent on Count 111 on prudential nootness grounds. |nresponse,
def endant s contended for the first tine that Count 111 sought to reduce
their liability onthe Loan under the doctrine of recoupnment. The
court denied FDIC s notion in May 1998.

FDI Cthen confirmed to the court that the Loan had been sol d
to Fl eet pursuant tothe P& AAgreenent and fil ed a renewed notion for
sunmary j udgnent on t he ground t hat recoupnent was not an avail abl e
remedy. On June 16, 1999, the district court granted FDI C s noti on,
hol di ng t hat recoupnment was unavai | abl e because FDI C had sol d t he asset
agai nst which recoupnent was sought and that in light of FDIC s
wort hl essness determ nationthe claim evenif otherw se successful,

was barred by the doctrine of prudential nootness.
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On appeal , defendants contend that the district court erred
i n granting summary j udgnent on their negligence cl ai mbecause, under
theterns of the P& A Agreenent, their liability onthe Loan was never
transferredto Fleet. Additionally, they arguethat the district court
erred by: (1) denyingtheir Rule 56(f) request to conduct additi onal
di scovery; (2) dismssing counts | and Il of the anmended countercl aim
(3) striking Counts | Vand V of the amended counterclaim (4) failing
tostrike FDIC s fourth successi ve notion for sunmary j udgnent; and (5)
denying their notion for attorney's fees.

DI SCUSSI ON
THE NEGLI GENCE CLAI M

A. St andard of Revi ew

VW reviewthe district court's grant of sunmary j udgnent de
novo, construing the record in the |ight nost favorable to the
nonnovi ng def endants and resol ving al | reasonabl e inferencesintheir

favor. See Houlton Citizens' Coalition v. Town of Houlton, 175 F. 3d

178, 184 (1st Cir. 1999).

B. Recoupnent

Def endant s’ negligence claimall eged that after it took
possessi on of the property, Eastland negligently nmanaged t he Proj ect,
i npedi ng sal es of condom niumunits and thereby increasing their

liability onthe Loan. The district court concluded t hat recoupnent



was not avai |l abl e because FDI Cno | onger owned t he Loan agai nst whi ch
recoupnment was sought.

Recoupnent "al | ows a def endant to ' defend' agai nst aclaim
by asserting--up tothe anount of the claim-the defendant's own claim
agai nst the plaintiff grow ng out of the sanme transaction.” Bol duc v.

Beal Bank, SSB, 167 F. 3d 667, 672 (1st Gr. 1999). "[B]loth the primary

damage cl ai mand t he cl ai mi n recoupnent nust ari se out of the sane
transaction and involvethe sane litigants.” 1d. n.4, citing 6 Wi ght,

M1l er & Kane, Federal Practice and Procedure § 1401 (2d ed. 1990).

Thus, if FDICno | onger hol ds the primary damage claim i.e., the Loan,

def endant s’ recoupnent argunent fails. See Nashville Lodgi ng Co. v.

Resol ution Trust Corp., 59 F. 3d 236, 247 (D.C. Cir. 1995) (rejecting

recoupnent cl ai magai nst recei ver where recei ver had sol d asset agai nst
whi ch recouprment was sought).

Def endants do not dispute that the P & A Agreenent
transferredto Fleet FDIC s interest in"loans" as definedinthe P&
A Agreenent. But they contend that the Loanfell withinanexception
for | oans that were "i n-substance forecl osure status.” To qualify
under that exception, the Loan had to be one "the proceeds for
repaynent [of whi ch] can be expected to conme only fromthe operation or
sale of thecollateral."” The district judge found, and we agree, that
t he exception di d not apply; because the collateral for the Loan (the

Proj ect) had been sol d at forecl osure two years before Eastl and fail ed,
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at thetime of the P& A Agreenent repaynent coul d not be expectedto
come fromthe sale of the collateral.

Def endant s argue for the first time on appeal that evenif
t he Loan was assignedto Fleet, FDICretained aninterest init because
the P & A Agreenent provided that FDICwas entitledto a share of the
net recovery of certain assets assigned to Fleet. W decline to
consider this argunent. It is a "bedrock rul e of appell ate practice
that . . . matters not raisedinthetrial court cannot be hawked f or

the first time on appeal.” Ml ave v. Carney Hosp., 170 F. 3d 217, 222

(st Cir. 1999).

Final |y, defendants assert that FDI Cshoul d be est opped from
argui ng that the Loan was assigned to Fl eet becauseinits March 1993
notice of renoval of this action FDIC st ated:

The clai masserted herein by Eastland i s an

asset formerly of Eastl and retai ned by the FDI C

as Receiver. The FDI Cas Receiver is, therefore,

thereal partyininterest tothiscivil action,

havi ng succeeded t heret o by operation of | aw, and

it has filed herewith anotionto be substituted

for Eastland in this action.
Def endant s do not cl ai mthat they were m sl ed by thi s statenent or that
t hey sonehowreliedonit totheir detrinent. See Law v. _Ernst &
Young, 956 F.2d 364, 368 (1st Cir. 1992). Indeed, throughout this

l'itigation defendants contended that FDI Chad no i nterest inthe Loan.

Accordingly, we reject this argunent as well.



We affirmthe district court's determ nation that the Loan
was assigned to Fl eet. Because the primary cl ai mand t he recoupnent
cl ai mdo not invol ve t he sane parties, recoupnment was not avail abl e.

See Bol duc, 167 F.3d at 672 n.4; Nashville Lodging, 59 F.3d at 247.

C. Moot ness

The district court further held that the doctrine of
prudenti al noot ness bars defendants' claim Under Articlelll of the
United States Constitution, federal courts have jurisdictionto decide
only actual cases or controversies. See U S. Const. art. Il1l. To
sati sfy the case or controversy requi renment, the counterclai mants "nust

have suffered sone actual injurythat can be redressed by a favorabl e

judicial decision.” Iron ArrowHonor Soc'y v. Heckler, 464 U. S. 67, 70

(1983) (enphasis added). The FDIC s wort hl essness deterninationis
unchal | enged and, i nthe absence of a recoupnent renedy, precludes any
relief for defendants evenit they were successful ontheir negligence
cl ai mand obt ai ned a favorabl e judgnent. The district court therefore
properly granted sumrary j udgnent on t he negligence claim See Adans

v. _Resolution Trust Corp., 927 F. 2d 348, 354 (8th Cir. 1991); 281-300

Joint Venture v. Onion, 938 F.2d 35, 38 (5th Cir. 1991).

1. OTHER ASSI GNMENTS OF ERROR

A. Deni al of Defendants' Rule 56(f) Mbdtion

The district court deni ed def endants’ Rul e 56(f) request to

conduct additional discovery intothe ownership of the Loan after FDI C
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produced the P & A Agreenent. W reviewthe district court's denial of

a Rul e 56(f) request for abuse of discretion. See Mourrissey v. Boston

Five Cents Sav. Bank, 54 F.3d 27, 35 (1st Cir. 1995).

Prior tomaking their Rule 56(f) request, defendants had
obtained the P & A Agreenent, whi ch established that the Loan was
assignedto Fleet. They had received FDOC s witten responsestotheir
i nterrogatories about the assi gnnent provisions of the P& A Agreenent.
FDI C produced affi davits fromresponsi bl e offi cers at FDI C and Fl eet
expl ai ni ng t he assi gnment of the Loanto Fl eet. Defendants have not
shown t hat addi ti onal di scovery woul d have aided their claim The
district court didnot abuse its discretionindenyingaRule56(f)
request that woul d have further del ayed a ni ne year old case on a
matter that would not have benefitted from additional discovery.

B. Di sm ssal of Counts | and |1

Def endant s next argue that the district court erred in
relying onD QGench to grant sunmary j udgnent on Counts | and Il. This
argunment i s without nerit. The court expressly declinedto decide
whet her Counts | and Il were barred byD Oench, hol di ng i nstead t hat
they were barred by 12 U. S.C. § 1283(e).

C. Striking of Counts IV and |V

Def endant s chal l enge the district court's striking of Counts
| Vand V of their amended counterclaim in effect denyingthemleaveto

add t hose counts. We revi ewa deni al of | eave to anmend f or abuse of
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discretion. SeeCignaFire Underwiters Co. v. MacDonal d & Johnson,

Inc., 86 F.3d 1260, 1268 (1st Cir. 1996).

After FDI C had answered the original counterclaim the
district court granted defendants | eave to anend for the limted
pur pose of showi ng that Counts I-111 were not barred by theD Qench
doctrine or 12 U.S. C. § 1823(e). However, inadditionto clarifying
Counts I-111, the anmended countercl ai madded two new t heori es of
recovery, Count IV (infliction of enotional distress) and Count V
(viol ation of Massachusetts General Laws, Chapter 93A). Inthe absence
of | eave of court or FDIC s consent, see Fed. R Gv. P. 15(a), those
counts were properly struck. The district court invited defendants to
seek | eave to assert additional nonfutile clains but they didnot avail
t hensel ves of the opportunity. The district court didnot abuseits
di scretion by striking Counts IV and V.

D. FDIC s Fourth Summary Judgnment Nbtion

Def endants contend that the district court abused its
di scretionindenyingtheir notiontostrike FDIC s fourth notion for
sunmary judgnent, the second notion directed at Count |11 of the
amended counterclaim W reviewthe denial of such a notion for abuse

of discretion. See, e.qg., AAM Capen's Co.., Inc. v. _Anerican Trading

and Prod. Corp., 202 F. 3d 469, 472 n. 4 (1st Cr. 2000) (trial judge's

case managenent decisions are reviewed for abuse of discretion).
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The tortuous hi story of these proceedi ngs hel ps expl ai nthe
course of these notions. FDICfiledits first notion for | ack of
subj ect matter jurisdiction because def endants had not filed the
requisiteclainms. Thedistrict court all owed defendants to establish
jurisdiction by exhausting the clai ns procedure and deni ed t he noti on.
Next, FDI C noved for summary judgnent on the basis of 12 U.S.C. §
1823(e). Because Counts | and Il were clearly barred, those counts
were di sm ssed, |eaving only Count 111.

After the FDICmade its wort hl essness determ nation, it noved
for summary judgment on Count I11. |In response, defendants first
asserted their recoupnent theory. The district court initially denied
t he noti on on that ground but after further proceedi ngs and a r enewed
noti on for sunmary judgnment changed its ruling and granted t he noti on.

Each of FDIC s notions refl ected materi al changes inthe
posture of this litigationandwas grounded on neritorious contentions.
The di strict court didnot abuseits discretionwhenit entertained
FDIC s final nmotion for summary judgnent.

E. Deni al of Attorney's Fees

We reviewthe district court's deni al of defendants' petition

for attorney's fees for abuse of discretion. See Maynard v. CI A, 986

F.2d 547, 567 (1st Cir. 1993).
Def endants cl aimto be entitledto attorney's fees onthe

ground that FDIC s "successi ve sunmary j udgnent notions, asserting new
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grounds after prior argunents fail, caused [them unnecessary burden
and expense." As previously shown, however, each noti on was properly
grounded and refl ected a nmateri al change of circunstances. Moreover,
def endants have not shown how FDIC s bel ated disclosure of the
assi gnnment of the Loan i ncreased t he burden or expense on def endant s.
The di strict court didnot abuseits discretionin denyingtherequest
for fees.
CONCLUSI ON
For the foregoing reasons, the judgnment is affirmed.

AFFI RMED.
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