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BOWNES, Senior Circuit Judge. This is an appeal froman

order of the United States District Court for the District of Maine
(Brody, J.) affirm ng afinal decision of the Comm ssi oner of Soci al
Security. The Comm ssioner found that Plaintiff-Appellant Aifford L.
Ward’' s retirenent i nsurance benefits were properly reduced pursuant to
the Wndfall Eli mnation Provision (“WEP") of the Soci al Security Act,
42 U.S.C. 8415(a)(7) (1994). Ward has appeal ed. Because we find t hat
the WEP applies, we affirmthe district court’s order.

| . Facts and Procedural History

Clifford L. Ward was born on March 30, 1932. He servedin
the U S. Air Force fromDecenber 28, 1951, to Novenber 28, 1955, and
fromJanuary 10, 1956, to August 31, 1972. Ward then worked as a
civilian federal enployeeinthe Augusta, Maine field office of the
U S. Departnent of Agriculture (“USDA’) Food and Nutrition Service from
June 9, 1974, until his retirement in 1988.

I n January 1984, the State of Mai ne assuned responsibility
for the Child Nutrition Program in which Ward worked. On May 17,
1984, the New Engl and regi onal office sent Ward aletter notifying him
t hat his position was one of two GS-11 positionsinthe Augustafield
of fi ce that had beenreclassified as G5 9 positions. Theletter stated
t hat “a Reductionin Force nust be conducted to elimnate the GS-11
posi tions which are no | onger needed and fill two positions at the G5-9

grade level.” Ward s supervisor gave himthe option of either
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accepting one of the vacant, | ower-grade positions or bei ng subject to
separation fromfederal service. The offer provided that if Ward
accepted the | ower-grade position he would be entitled to grade
retention benefits for two years, with indefinite pay retention
thereafter. Ward accepted the | ower-grade position.

In March 1986, Ward received notice fromthe Food and
Nutrition Service (“FNS’) that “early-out” retirenent was bei ng of f ered
for eligibleFNSenployees nationw de, fromApril 1, 1986 until June 1,
1986, subject to an earlier ending date. Ward did not apply for
“early-out” retirenent.

On Cct ober 20, 1988, Ward applied for retirenent, effective
Decenber 31, 1988. He al sowaived hismlitary retirenment pay at this
time, inorder tousemlitary service credit towards his civil service
retirement benefits. Uponretirement, Ward recei ved a nonthly ci vil
servi ce pensi on of $1, 601. 00, whi ch was i ncreased to $1, 649. 00 i n 1993.

Ward subm tted an application for Social Security retirenent
i nsurance benefits on January 31, 1994, which included a “nodifi ed
benefit fornul a questi onnaire” for determ nation of benefits if the WEP
applied. He becane entitled to nonthly Soci al Security paynents
beginning in April 1994, the first nonthin which he reached 62 years
of age. InJuly 1994, Ward recei ved noti ce fromthe Soci al Security
Adm ni stration that his benefits had been cal cul ated at $262. 00 per

mont h.



After receiving this notice, Ward filed a request for
reconsi derationw th the Soci al Security Adm ni stration on Sept enber
15, 1994, stating: “The Wndfall Elimnation Provision shoul d not
apply. Areductioninforcein 1984 allows for retirenent eligibility.
Al so an 86 early out nade ne eligibletoretire.” The agency affirned
itsinitial determnationinaletter sent to Ward on Cctober 12, 1994,
on t he grounds t hat Ward di d not neet t he exceptions tothe inposition
of the nodified benefit formula. On Decenber 9, 1994, Ward filed a
request for a hearing before an adm nistrative |aw judge (“ALJ").

At the April 16, 1996 hearing, the ALJ determ ned t hat Ward
had recei ved t he maxi numsoci al security benefits to which he was
entitl ed because he di d not neet t he exceptions to application of the

VEP. ! Specifically, the ALJ found t hat Ward was not eligible for a

The WEP, as codified at section 415(a)(7)(A) of 42 U S.C. ,
provi des, in pertinent part:

In the case of an individual whose primry
i nsurance amunt would be conputed under
paragraph (1) of this subsection, who-

(i) attains age 62 after 1985 .

and who first becones eligibleafter 1985 for a
nmont hl 'y periodic paynment . . . whichis basedin
whol e or in part upon his or her earnings for
servi ce whi ch did not constitute “enpl oynent” as
defi ned in section 410 [ “non-covered service”] .
: , the primary insurance anmount of that
i ndi vidual during his or her concurrent
entitlenment to such nonthly periodi c paynment and
to ol d-age or disability insurance benefits shal

be conput ed or reconput ed under subpar agraph (B).
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civil service discontinued serviceretirenent in 1984 because he had
taken no affirmati ve actiontowaive hiseligibilitytoamlitary
retirenment pension. Ward clains that this findi ngwas erroneous and
t he Comm ssioner agrees that it was.

InJuly 1996, Ward fil ed a request for reviewof the ALJ’ s
deci sion. Two years | ater, the Appeal s Council notified himthat there
was no basis to grant his request for review. Because the Appeal s
Council declinedtoreviewthe ALJ' s decision, it becanme the final

deci si on of the Comm ssioner with respect to Ward’s claim See 42

U S.C 8405(g) (1994); Da Rosa v. Secretary of Health and Human Servs. ,
803 F.2d 24, 25 (1st Cir. 1986) (per curiam.
Ward brought acivil actioninthe United States District

Court for the District of Maine, pursuant to 42 U S.C. § 405(9),

The pertinent computation in subparagraph (B) provides:

There shal |l then be conputed (W thout regardto
t hi s paragraph) a second anount, whi ch shall be
equal to the individual’ s primary insurance
anmount under paragraph (1) of this subsecti on,
except that such second anount shall be reduced
by an anpbunt equal to one-hal f of the portion of
the nonthly periodic paynment which s
attri butable to noncovered service perforned
after 1956 (with such attri bution bei ng based on
the proportionate number of years of such
noncover ed servi ce) and to whi ch t he i ndi vi dual
isentitled (or isdeenedto beentitled) for the
initial nmonth of his or her concurrent
entitlenment to such nonthly periodi c paynment and
ol d-age or disability insurance benefits. 42
U S . C 8§ 415(a)(7)(B)(i).
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seeki ng revi ewof the Comm ssioner’s final decision. Ward cont ended
that the Comm ssioner incorrectly applied the WEP to reduce his
retirenent i nsurance benefits. The Magi strate Judge (Cohen, J.), in
his report and recommendation, recomended affirmance of the

Commi ssi oner. The Magi strate Judge held, inter alia, that the ALJ had

erredinfindingthat Ward had to waive his mlitary pension benefits
in order to establish eligibility for a pension, but that Ward
nonet hel ess did fal | under VEP because the 1984 noti ce di d not make hi m
eligible for apension. OnJuly 1, 1999, the district court adopted
t he Magi strate Judge’ s report and recommendat i on and ent er ed an or der
affirm ng the Comm ssioner’s decision. This appeal followed.

1. St andard of Revi ew

Judi ci al reviewof a Social Securityclaimislimtedto
det er mi ni ng whet her the ALJ used t he proper | egal standards and f ound
facts upon t he proper quantumof evi dence. W revi ewquestions of | aw

de novo, but defer to the Conm ssioner’s findings of fact, solong as

t hey are supported by substanti al evidence. See Nguyen v. Chater, 172
F.3d 31, 35 (1st Cir. 1999) (per curiam.

[11. Di scussi on

The ulti mate i ssue i s whet her Ward i s exenpt fromt he VEP;
t his turns on whet her he was el i gi ble for a pensi on before 1986. W
al so consi der whet her, because the ALJ used a di fferent and erroneous

ground for decision, we are required to renmand.
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The WEP applies to individuals whose careers were split
bet ween enpl oynent covered by Soci al Security and gover nnent enpl oynent

wi th pension benefits. See Das v. Departnent of Health and Human

Servs., 17 F. 3d 1250, 1253 (9thCir. 1994). The reason behi nd t he WEP
was t hat an i ndi vi dual who had been enpl oyed as a federal enpl oyee with
pensi on benefits and al so was entitledto Social Security retirenent
benefits woul d recei ve a wi ndf al | because he woul d be el i gi bl e for both
Soci al Security and federal civil service pension paynents. Seeid.
The WEP provi des a nodi fied formul a for cal cul ati ng the Soci al Security
benefits of persons first eligibleafter 1985 for both Social Security
retirenment benefits and a civil service pension. See 42 U S.C.
8§ 415(a)(7)(B).

Thi s case turns on a seem ngly sinpl e di spute. Ward cont ends
he was eligiblefor acivil service pensionin 1984, andis thus exenpt
fromthe WVEP' s nodi fied fornmul a for cal cul ati on of benefits. The
Conmi ssi oner contends that Ward was not eligiblefor hiscivil service
pensi on until 1986, and is subject to the VEP.

On appeal , Ward proffers three argunents: (1) the district
court erredinfailingtoremand whenit determ nedthat Ward’ s case
had not been properly eval uat ed by t he Conm ssi oner because of an error
of lawby the ALJ; (2) thedistrict court erredin “going behind” the
concl usi ons of experts and eval uating the factual record directly; and

(3) thedistrict court used an i nproper | egal standard when it all owed
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t he Conmmi ssi oner to rai setheissue of harm ess error when it had not
been rai sed at the admnistrativelevel. Thefirst andthird argunents
dovetail and wi || be di scussed toget her, foll owed by a di scussi on of
t he second argunent.

Ward's first argunment is that thedistrict court erredin
failingtoremand this case to the Appeal s Council after it determ ned
t hat Ward’ s cl ai mhad not been properly eval uat ed by t he Conm ssi oner
because of an error of lawby the ALJ. Ward cont ends t hat because t he
ALJ applied an i nproper | egal standard i n det erm ni ng whet her he was
exenpt fromthe WEP, the district court should have reversed and
remanded t he case to al | owt he Conmi ssioner to apply t he proper | egal
standard. We di sagree.

VWil e an error of | awby the ALJ may necessitate a renand,

see Da Rosa, 803 F.2d at 26, aremand is not essential if it will

anmount to no nore than an enpty exerci se. See Dantran, Inc. v. United

States Dep’t of Labor, 171 F. 3d 58, 73 (1st Cir. 1999); Schaal v.

Apfel, 134 F. 3d 496, 504 (2dCir. 1998) (“Where application of the
correct | egal standard could | eadto only one concl usi on, we need not
remand. ”). The ALJ’ s error prevented hi mfrominquiringinto whether,
apart fromwaivinghismlitary retirenent benefits, Ward was eligible
for hiscivil service pensionin1984. Since, however, therecordis
fully devel oped and Ward has nade no showi ng that a remand i s necessary

for the taking of newand materi al evi dence, we can det er m ne on appeal



whet her t he evi dence supports t he Conm ssi oner’ s deci si on under the

appropriate test. See Benitez v. Califano, 573 F. 2d 653, 657 (9thGr.

1978).
Al t hough the parties inproperly use the term nol ogy of

“harm ess error doctrine,” as though this were an i ssue of the i nproper
adm ssion of evidence, we understand the agency to nean, in a
col | oqui al sense, that there was no harmfromthe ALJ s use of an

erroneous ground of deci si on because t here was an i ndependent ground on

whi ch affi rmance nust be entered as anatter of law. See, e.q., Perez

Torres v. Secretary of Health and Human Servs., 890 F. 2d 1251, 1255

(1st Cir. 1989) (using the words harnl ess and error col |l oqui ally);

Sprague v. Drector, Ofice of Wirkers' Conpensati on Prograns, 688 F. 2d

862, 870 n. 17 (1st Cir. 1982) (sane); Mles v. Harris, 645 F. 2d 122,

124 (2d Cir. 1981) (sanme).

War d contends that the record cont ai ns evi dence by experts
inthe fieldthat he was subjected to a reductioninforce in 1984
whi ch made himeligible for a pension. The first itemis aletter
dated May 3, 1994, to hi mfromJanmes E. Schillinger, Chief of Human
Resour ces Managenent Servi ce at the Departnent of Veterans Affairs
(“Schillinger letter”). Thisletter was submttedtothe ALJ. The
Schillinger letter states, in pertinent part:

It is ny professional opinionthat [ Ward] woul d

have been eligible for a Civil Service
Di sconti nued Service Retirenent in 1984 if he had
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wai ved hismlitary retirenent pay. The basis
[sic] eligibility for discontinued service
retirement is 25 years of service at any age or
20 years of service at age 50. M. Ward woul d
have net both of these criteria by waiving his
mlitary retirenent. The Civil Service
regul ati on and | aw provide for such option.
Therefore, M. Ward woul d have been eligiblein
1984 i f he had a notice of his job abolishnent
and prior to any reasonable offer.

The seconditemis aletter dated May 17, 1984, to Ward fromWard’ s
enpl oyer, the USDA Food and Nutrition Service, al so submttedtothe
ALJ, notifying Ward that his position had been recl assified pursuant to
areductioninforce. W have already di scussedthis letter, supra at
pp. 1-2.

Ward al so pointsto aletter dated July 3, 1996, that he
recei ved fromMaur een Har dy, USDA Food and Consuner Servi ce Acti ng
Personnel O ficer for the Northeast Region (“Hardy letter”), which he
submttedto the Appeal s Council in support of his request for review
of the ALJ' s deci sion. As al ready noted, the Appeal s Council deni ed
review. The Hardy letter says, in pertinent part:

There are no records currently avail able
docunenti ng t he Reduction in Force of 1984. But
areviewof theinformationthat you provi ded and
based onthe G vil Service Rul es and Regul ati ons
as set forthinthe Code of Federal Regul ati ons
Chapter 831, it appears t hat you woul d have been
eligible for a Civil Service, Discontinued
Service Retirenent in 1984 only if you wai ved
your mlitary retirement pay. Basiceligibility
for aCvil Service Di scontinued Retirenent was
25 years of service at any age or 20 years of
servi ce at age 50. Your docunentation indicates
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t hat you woul d have net this criteriaif you had
you [sic] waived your mlitary retirenent pay.?

Ward argues that because the experts’ letters were
uncontradi cted by the Conm ssioner at the admi nistrativelevel, the
only way the district court coul d have hel d he was not eligiblefor a
pension in 1984 was by “going behind the opinions of the experts.”

Ward, however, has not directly confronted the i ssue of
whet her he actually net the statutory requirenents of eligibilitytoa
pension in 1984. W address this issue.

The | anguage of t he WEP, whi ch applies the nodified benefit
fornmul a to anyone “who first becomes eligibleafter 1985 for a nonthly
peri odi ¢ paynent,” does not specify howa court is to determ ne when an
individual is “eligible.” Owher jurisdictions have held that an
i ndi vi dual becones eligiblefor hiscivil service pension, for WEP
pur poses, at thetinme he satisfies all prerequisites tothe paynent of

benefits. See Das, 17 F. 3d at 1253; Newton v. Shalala, 874 F. Supp.

296, 300 (D. O. 1994), aff’'d, 70 F. 3d 1114 (9th Cir. 1995); Johnson v.

Thereis asplit inthecircuits on what consi deration a f ederal
court should afford t o newevi dence presented to t he Appeal s Counci |
when t he Appeal s Counci | deni es reviewof the ALJ’' s deci si on. Conpare
Perez v. Chater, 77 F.3d 41, 45 (2dCir. 1996) (hol di ng newevi dence
subm tted to the Appeal s Council is part of the adm nistrative record
for the purposes of judicial review) with Eads v. Secretary of Health
and Human Servs., 983 F.2d 815, 818 (7th Cir. 1993) (hol ding new
evidence is not part of the adm nistrative record where Appeal s Counci |
denied review). W declineto decidethisissue, which has not been
presented to us by the parties, and assune arguendo t hat t he Hardy
letter, for whatever it is worth, is properly part of the record.
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Sullivan, 777 F. Supp. 741, 743-44 (WD. Ws. 1991). This is,
logically and legally, a sound rule, and we thus adopt it.
The statute governing eligibility for civil service

retirement is 5 U S.C. 8§ 8336(d) (1994 & Supp. 111 1997).% It is

STitle 5, section 8336(d) provides:
An enpl oyee who-
(1) is separated fromthe serviceinvoluntarily,

except by removal for cause on charges of
m sconduct or delinquency; or

(2) while servingin ageographic area desi gnat ed
by the Office of Personnel Managenment, is
separated fromthe servicevoluntarily during a
period in which the Office determ nes that-

(A) the agency in which the enpl oyee is
serving i s undergoi ng a nmaj or reorgani zation, a
maj or reductionin force, or a major transfer of
function; and

(B) asignificant percent of the enpl oyees
serving in such agency will be separated or
subject toanimredi ate reductioninthe rate of
basi c pay (w thout regard to subchapter VI of
chapter 53 of this title or conparable
pr ovi si ons) ;

after conpl eting 25 years of service or after
becom ng 50 years of age and conpl eti ng 20 years
of service is entitled to an annuity. .o
Notwi t hstanding the first sentence of this
subsection, an enpl oyee descri bed i n paragraph
(1) of this subsection is not entitled to an
annui ty under this subsectionif the enpl oyee has
decl i ned a reasonabl e of fer of anot her position
i nthe enpl oyee’ s agency for which the enpl oyee
isqualified, whichis not | ower than 2 grades
(or pay | evel s) bel owt he enpl oyee’ s grade (or
pay | evel ), and whichis wthinthe enpl oyee’'s
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undi sput ed that Ward net this section’s age and | ength of service
requi renments because i n 1984 he woul d have ei t her conpl et ed 25 years of
service or beconme 50 years ol d and conpl eted 20 years of service.
However, Ward woul d only have been entitledto an “early-out” pension
in 1984 if he net the separation requirenments under section 8336(d) (1)
or (d)(2). Ward does not claimthat he was eligi ble for a pension
under (d)(2) (voluntary separation).

Ward’ s contentionas to (d)(1) (involuntary separation) is
t hat the 1984 RI F noti ce rendered hi meligible for a pension because
hi s separati on woul d have been “involuntary” if he declinedthe offer
of a position two grades | ower than his abolished position. The
guestionis what Ward di d, not what “woul d have been.” Ward’' s citation

of Yarbrough v. O fice of Personnel Managenent, 770 F. 2d 1056 ( Fed.

Cir. 1985), is totally inapposite.

A federal enployee who is separated from the service
involuntarilyis not entitledto apensionif the enpl oyee declined a
reasonabl e of fer of another position. See5 U S.C. § 8336(d); 5C F. R
§ 831.503(a) (1999). Inthe 1984 |l etter notifying Ward that his G511
position was to be abolished, his enployer offered hi ma vacant GS-9
position. Even assum ng, dubitante, that Ward coul d be “el i gi bl e” for
a pension when he was never separated fromservice — because he

accepted the offered j ob — and t he proper questionis whether the 1984

commut i ng area (enphasis ours).
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of fer was “reasonabl e,” the only concl usi on that can be reached i s t hat
t he of fer was reasonabl e. The only ground on whi ch Ward says t he of fer

was not reasonableis | ocation; there was nol oss of pay or benefits.

Ward argues that there areinsufficient factsintherecord
for us to determ ne whet her the of fer was reasonabl e because t he 1984
RIF letter only refers to the conpetitive area of the GS-11 food
programspeci al i st position he hel d, and does not i ndi cat e whet her t he
GS-9 positionthe letter of fered hi mwas wi t hin his conmmuti ng ar ea.
See 5 U.S.C. § 8336(d); 5 CF.R 8 831.503(b). This argunent is
contradi cted by the text of the 1984 notice, which makes it cl ear that
the two GS-9 positions were locatedinthe sanme office as the two GS-11
positions which were abolished.* Ward' s contentions are not only
unt enabl e, they ignore the facts.

War d nonet hel ess says the matt er nmust be remanded because
thereis adispute of fact as to whet her the offered GS-9 position was

“reasonabl e” inlights of his experts’ opinionsthat he was “eligible

4“The May 17, 1984 notice fromthe USDA Food and Nutrition Service
provi des:

I n January, 1984 the state of Maine assuned
responsibility for the adm nistration of the
Child Nutrition (ROAP) Prograns. This action
resulted in the review and subsequent
reclassificationtothe GS-9 | evel of two GS-11
Food ProgramSpeci al i st positions inthe Augusta,
Maine Field Ofice.
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for a pension.” Although expert testinony may at ti nes be hel pful in

speci al i zed ar eas, these conclusions of awwere for the court to draw.

See Ni eves-Villanueva v. Soto-Ri vera, 133 F. 3d 92, 99-101 (1st Cir.
1997). The expert testinony of fered di d not address t he poi nt on whi ch
thi s case turns, but rather addressed the i ssue of waiver of mlitary
retirement pay, and is inapposite.

V. Concl usi on

Ward becane eligiblefor hiscivil service pensiononly as
of April 1, 1986, when he satisfied all prerequisitestothe paynent of
benefits. Thus, the Comm ssi oner of Soci al Security acted properlyin
reduci ng Ward’ s soci al security retirement benefits pursuant tothe

WEP. Accordingly, the order of the district court is affirmed.



