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COFFIN, Senior Circuit Judge. Defendant appellant, a

correctional officer enployed by the Federal Bureau of Prisons
at the Metropolitan Detention Center in Guaynabo, Puerto Rico,
was convicted after a jury trial of engaging in a sexual act
with an inmate, in violation of 18 U S.C. 8§ 2243(b). The trial
centered on testinony of the female inmate that, while she was
in segregated custody in the Center’s Special Housing Unit,
def endant on several occasions had her submt to oral
copul ati on. She had managed to save sone of the spermin a pil

bottle, which was ultimately given to the FBI for DNA testing.

The major issue in this appeal is whether the district
court abused its discretion in denying defendant’s notion, filed
on the first day of trial, for funds under the Crim nal Justice
Act, 18 U . S.C. 8 3006A(e)(1), to hire a DNA expert to assi st the
def ense. Ot her issues involve evidentiary and sentencing
rulings. After close scrutiny of the notion history, we affirm

W note that the specific motion for funds that
triggered the ruling at issue was the |l ast event in a history of
notions and responses which does credit to neither side. We
find the government’s record of |ess than forthcom ng response

to defendant’s repeated requests to be unintentional, however,



and conclude that defendant bears responsibility for |ack of
focused assertion of rights at critical tines.

On Cctober 13, 1998, defendant filed a notion under
Fed. R Crim P. 16, asking for any statenments of defendant,
reports  of tests, and, specifically ref erenci ng Rul e
16(a)(1)(E), a witten sunmary of any expert opinion with bases
and reasons therefor.! The notion was granted on Cctober 16.

On October 20, defendant received fromthe governnent
a four page report. The first page was entitled “Re: Recei pt of
DNA Analysis Results.” It reported that FBI Exam ner Baecht el
had exam ned two senen sanmpl es and bl ood sanpl es of a nunmber of
correctional officers and i nmates; that one senmen sanple | acked
enough DNA to show a DNA profile; that the other sanple reveal ed
DNA contri buted by nore than one person, and that the bl ood
sanpl es of defendant and anot her officer did not exclude themas
potential contributors to the second DNA sanple. It also noted

t hat Baechtel explained that these results “were not as detail

1 Since 1993, Fed. R Crim P. 16(a)(1)(E) has read in
part:

(E) Expert Wtnesses. At the defendant’s request,
t he governnment shall disclose to the defendant a
written sunmary of testinony that the gover nment
intends to use under Rules 702, 703, or 705 of the
Federal Rules of Evidence during its case-in-chief
at trial.
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[sic] as would be his court testinmony on the results of his
findings."

There was added a brief discussion of two tests
performed on the second sanple showing that defendant’s DNA
pattern, though |ess detectible than his fellow officer’s,
“coul d be picked up slightly in the sanple.” O her pages |isted
the items exam ned, gave instructions for storing returned
processed DNA sanples, and reported Baechtel’s findings
concerning the extrenely | ow probability of finding soneone in
t he general Bl ack, Caucasian, or Hispanic popul ati ons who could
have been a contributor to the exam ned sanpl e.

Not content with this, defendant filed, on October 28,
a request for conplete reports and any expert testinmony to be
presented by the governnent. The notion was granted on October
30. On Novenber 2, the governnent filed responses to a number
of di scovery notions. Its response to the two requests noted
above was sinply, “The requested information has been nade
avai lable in the discovery previously provided on COctober 20,
1998."7

On Decenber 22, defendant filed a “nption in |linmne,”
referring in part to the Rule 16 notions, asserting that they
had not been conplied with, and requesting that any evi dence of

tests and expert testinmny be excluded from the trial. On
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January 8, 1999, the governnent responded, saying only that
def endant was in error in asserting that it had not conplied
with the early requests.

This response, predictably, led to a notion filed
February 11, 1999, entitled, “Urgent Mdtion Requesting Renmedy.”
It rehearsed the famliar history, specifying the failure to
supply a witten sunmary of any expert opinion as well as test
results, and requested that the government conmply with the
court’s orders within five days or be barred from using DNA
evi dence and testinony.

Not hi ng happened for alnost three weeks. Then, on
February 22, defendant’s counsel drafted the notion for funds
that was filed, fifteen days later, on the first day of trial.
A pre-trial conference was held on February 23. W do not know
what, if any, nention was nade of the notion for funds for a DNA
expert for the defense. What we do knowis that on the sanme day
the court gave “further consideration” to defendant’s “urgent
notion” and ordered the governnment to provide defendant with a
witten summary  of FBI Exam ner Baechtel’s testinony
“forthwith.”

In the face of this deliberate command, and agai nst
this background, one would have thought that the governnment

woul d have conplied w thout delay or at |east recorded its
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serious efforts. One would also have thought that, armed wth
thi s weapon, defendant would have wasted no tinme in invoking
sanctions for del ay. | nstead, we face only silence on this
i ssue for the next two weeks ending with the first day of trial.
On that day, March 9, 1999, defendant no |onger sought to
suppress evidence and testinony as sanctions for failure of
conpliance, but rather, in a reversal of approach, requested his
own expert. |If the request had been granted, the recruitnment
of an expert, famliarizing such expert wth the record,
enabling new tests to be conducted and the resulting
consultations with defendant’s attorney would necessarily have
i nvol ved substantial del ay.

What the district court faced on March 9, after
attenmpting to give defendant maxi numtinely assistance, was the
ex parte motion drafted two weeks earlier. It recited that
def endant had retained counsel for $6,000, had no further
resources, was indigent, and that a financial statenent was
bei ng prepared. It also stated that “due to specia
circunmst ances of the [DNA] evidence, it has beconme necessary to
di spute the same.” It then cited the Crim nal Justice Act and
requested an unspecified anount “for an investigator and an

expert witness in DNA."~



In reviewing the court’s denial of the notion, we are
m ndful of the fact that the burden is on the novant to
denonstrate the necessity of the expert services for an adequate

defense, see United States v. Mateos-Sanchez, 864 F.2d 232, 240

(I'st Cir. 1989), and that we may reverse only for abuse of

di scretion, see United States v. Manning, 79 F.3d 212, 218 (I st

Cir. 1996). Mor eover, a request nust be made in a tinely

manner. See Moore v. Kenp, 809 F.2d 702, 710 (I1th Cir. 1987)(en

banc). In this case, it is clear that the court was well within
the bounds of its discretion. The very first hurdle,
eligibility for Crimnal Justice Act funds, was not even
approached. Although the notion had been prepared days before,
and had referred to the preparation of an eligibility docunent,
no financial analysis of defendant’s econom c circunstances was
ever, so far as we know, presented. Substantive justifications
were simlarly |acking. There was no indication of the
avai lability or identification of an appropriate expert or any
estimate of the expert’s fee and expenses. There was no
enlightenment as to why an investigator was needed in addition
to an expert witness. Not |east, there was no expl anation of
where and why the assistance of an expert was needed.

In oral argunent, counsel stated that only on the

opening day of trial did she receive a conplete sunmary and
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only then did she realize the conplexity of the DNA i ssues. But
there is nothing in the filed notion to reflect this fact. And
this is somewhat inconsistent with defendant’s brief, where he
charges that “the prosecution never provided conplete
di scl osure” and that certain DNA testing results were only
“shown to counsel by M. Baechtel during trial recess” —which
woul d have been the third day of trial, March 15. Bot h si des
agree that further materials were nmade available to defendant
but disagree as to the tine. Al of this becones academ c,
however, since nothing is of record.

We wi nd down on this issue, unhappily concl udi ng that
(1) the defendant early on was assiduous in pursuing materials,
particularly a witten summary of expert testinony, to which he
was entitled; (2) the government blindly, blandly, wongly, and
repeatedly claimed to have been in full conpliance; (3) the
court, when it realized the fact of nonconpliance, did its best
to enpower defendant to get what he wanted; (4) defendant, after
i ssuance of the court’s order to the government to conply
“forthwith,” rested on his oars; and (5) after adopting a | ast
m nut e change of strategy from suppression to obtaining his own
expert, defendant confronted the court with a deeply flawed
notion for funds. In sum we find no abuse of discretion in the

court’s deci sion.



The remai ning i ssues nerit only brief discussion. The
first is a claimthat the court commtted error in allowing a
corrections officer to testify that a policy contained in a
publ i cation, St andards  of Enpl oyee  Conduct, prohi bited
corrections officers from "personal conmunications, sharing
one’s personal life" with inmates. Counsel had objected on the
grounds that appellant was not on trial for m sconduct and that
proof of any such m sconduct would have required notice of
"ot her crimes, wongs, or acts" in advance of trial under Rule
404(b) of the Rules of Evidence.

W fail to see any basis for the argunment. In the
first place, both the Standards and the fact that appell ant had
acknow edged them had already been admtted into evidence
wi t hout objection. This was the only evidence alluded to in the
cl osing argunent of the prosecutor. 1In the second place, one of
the standards read into evidence wthout objection was a
prohi bition of engagenment in sexual conduct with an inmate, the
very conduct stinmulating this prosecution. Objecting to this
would be nmuch the same as a reckless driving defendant’s
objecting to evidence that, while driving recklessly, he had
al so exceeded a speed |imt. To the extent the reference
concerned the bar against personal communi cati ons, such

prelimnary interaction between appellant and an inmate was
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clearly, as the court ruled, part and parcel of the entire
transaction, necessary both to place conduct in context and to
shed light on appellant’s state of nind.

Appel lant’s remai ni ng argunent is that the court erred
in refusing to depart downward in recognition of aberrant
behavior, since he was a first offender and his course of

conduct constituted only one crine. See United States wv.

G andmai son, 77 F.3d 555, 560-61 (Ist Cir. 1996). If the

court’s refusal was in the exercise of its discretion, we have

no jurisdiction. See United States v. Aker, 181 F.3d 167, 173

(I'st Cir. 1999).
In this case the court said it was not "inclined to

depart," reflecting that appellant’s conduct was "planned, was
done for a certain amount of tinme," and constituted an abuse of
authority over a person in a vul nerable position. It also noted

t he absence of any sign of renorse or repentance.

Appel l ant’ s argunment rests on the proposition that the

court’s deci sion was based on an erroneous view of the law. It
was not. Al t hough we have taken the position in G andnai son
that aberrant behavior is not Ilimted to spontaneous or

t houghtl ess acts, see 77 F.3d at 563, we noted that spontaneity
and thoughtl essness are anobng the factors to be considered in

assessing the totality of circunstances. So, we add, are their
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absence. The court properly considered the deliberateness and
duration of appellant’s conduct, particularly in a position of
grossly unbal anced power as between a corrections officer and an
i nmat e.

The court’s decision being an exercise of discretion
within its authority, we are powerless to review.

The judgnent is therefore AFFI RVED.
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