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TORRUELLA, Chief Judge. Appellant M chael M O Connel |l

appeal s t he sentence i nposed pursuant to his pleaof guilty for five
count s of maki ng, possessing, and uttering counterfeit and forged
securities in violation of 18 U S.C. § 513(a). Specifically, he
all eges that he was denied his right to allocution during the
sent enci ng hearing, that the district court erredin applying atwo-
poi nt enhancenent for abuse of trust, and that the district court
abused its discretion in sentencing himat the high end of the
CGui deline range. We reject each of these clains and affirmthe
sentence i nposed by the district court.
BACKGROUND

M chael M O Connell worked as an office manager and
bookkeeper for Pyram d Textiles (Pyranm d), aninternational fabric
whol esal e conpany | ocated in Bill eri ca, Massachusetts. O Connell was
hired by Pyram d i n 1993, because t he owners, John and Debor ah Leavitt,
were close famly friends. John Leavitt, also the president of
Pyram d, travel ed extensi vely on busi ness, and del egat ed nuch of t he
responsibility for the financial operations to O Connell. VWhile
O Connel | didnot have the authority to sign Pyram d checks, he woul d
prepare themfor Leavitt's signature. 1In addition, O Connell was
aut horized to transfer funds froman $850,000 |ine of credit to

Pyram d's checki ng account.



On January 21, 1998, Leavitt held anmeeting with a Fl eet Bank
representative about increasing Pyramid' s lineof credit to$2mllion.
The Fl eet representative inforned Leavitt that the checki ng account was
overdrawn by $140, 000 and the entire $850,000 line of credit was
exhaust ed. Shocked, Leavitt confronted O Connell, whoultinmately
adm tted that he had been stealing fromPyramd since 1995in order to
fi nance hi s ganbl i ng addi cti on. Through a schene of naki ng out Pyramd
checks to hinself, and forging Leavitt's signature, O Connell had
stolen $723,107.97 fromPyramd in the three-year period.

After aninformationwas fil ed agai nst O Connel | charging him
with five counts of making, possessing, and uttering forged and
counterfeit securities in violation of 18 U S.C. 8 513(a), he
negoti at ed a pl ea agreenment with t he governnment. Pursuant to that
agreenent, O Connell electedto waiveindictnment andto pleadguiltyto
t he five counts. The governnent reconmended a sent ence of twenty-one
nmont hs, which fell inthe m ddl e of the Guidelinerange of eighteento
twenty-four nonths of the agreed-upon offense | evel of 15. At a
heari ng on March 25, 1999, the district court accepted O Connell's
guilty plea, ordered a presentence report to be prepared, and set
sentencing for June 22, 1999.

At the di sposition hearing on June 22, the district court
i nformed O Connel | and t he gover nnent that he had read t he present ence

report and concl uded t hat an additional two | evel s shoul d be added to
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the of fense | evel cal culation for abuse of a position of trust.
U S.S.G Minual 8§ 3B1.3 (2000). The district court al so noted that he
was consi deri ng an upwar d departure based on aletter fromDeborah
Leavitt detailingthe additional harmthat O Connell's actions had
caused. For one, the Leavitts had to pay i nterest and penal ties for
| ate paynent of real estate taxes -- as O Connell had del ayed t he
f orwar di ng of these tax paynents at various tines. The Leavitts were
alsointhe process of tryingtorestoretheir |ineof credit and had
under gone several audits of their finances. Finally, the Leavitts were
at a risk of losing the business, which would result in fourteen
enpl oyees losing their jobs. Fromthis, the district court suspected
t hat t he actual nonetary | oss was rmuch greater than the $723, 000- pl us
t hat had been count ed for purposes of sentencing. The district court
reschedul ed sentenci ng and of fered both sides the opportunity to
respond to both the abuse-of-trust increase and the upward departure.
The reschedul ed sent enci ng heari ng was hel d on July 28, 1999.
The governnent, pursuant to the pl ea agreenent, declinedto take a
position on the abuse-of-trust increase or the upward departure.
O Connel | ' s counsel argued agai nst t he abuse-of -trust enhancenent,
stating that O Connell didnot fall withinthe Guidelinedefinition of
position of trust, because (1) he was not aut hori zed to sign Pyranm d
checks in either his or John Leavitt's nane; and (2) his actions were

over seen by an accountant. As such, O Connell's counsel characterized
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his status as conparabl e to that of a bank teller, in having access to
sensi tive docunents but not the authority to take the actions (forging
Leavitt's signature) that O Connell did. The district court rejected
t hi s argunent and applied the two-point adjustnent. This put O Connel |
at an of fense | evel of 17, which provi des for a range of twenty-four to
thirty nmonths inprisonnent.

Turning to the upward departure, the district court inforned
the parties that further communicationw th the Leavitts had reveal ed
t hat t hey were not i nterested in pursuing additional puni shnent of
O Connel | . Based on that, onthe possibility that other factors may
have contri buted to Pyram d' s dem se, and onthe fact that O Connell's
actions were preci pitated by his ganbli ng addi ction, the district court
deci ded not to make an upward departure fromthe Cuidelines.

Then t he gover nnent and counsel for O Connell offered their
Vi ews on an appropri ate sentence, both advocati ng a sentence at the
bott omof the range. In conclusion, O Connell's stated: "M . O Connel |
woul d | i ke to address the Court." The district court replied: "M.
O Connell, I will hear from you, please.” O Connell accepted
responsibility for his actions, apologizedtohisfamly andto M.
Leavitt, pledged to repay the noney that he t ook, and t hanked his
attorneys. He al so thanked the court for giving them(he and his
attorneys) the opportunity "to address the i ssues that we felt that we

want ed to address." The court thanked O Connell and sent enced hi mto
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thirty nonths i npri sonnment, the hi ghest sent ence under the Gui del i nes.
The district court conmented that the sentence reflected an"intuitive
feeling" that nore than $723,000 had been lost as a result of
O Connell's acti ons.

DI SCUSSI ON

O Connel | appeals his sentence on three bases: (1) the
di strict court deni ed hi mhis right of allocution prior to sentencing;
(2) thedistrict court conmtted | egal error in applyingthe two-point
abuse-of -trust enhancenent; and (3) the district court consi dered
i nproper factors in sentencing at the hi gh end of the Gui del i ne range.
A. Right of Allocution

The right of allocution, while "ancient in law " United

States v. De Al ba Pagan, 33 F. 3d 125, 129 (1st Cir. 1994), is currently

articulatedin Federal Rule of Crimnal Procedure 32(c)(3)(C, which
states that before i nposing sentence, the court nust "address the
def endant personal | y and det er m ne whet her the def endant wi shes t o nake
a statenent and to present any information in mtigation of the
sentence.” Rule 32(c)(3)(C) has not beenfoundto require that any

speci fic | anguage be used by the district court, G een v. United

States, 365 U. S. 301, 303-04 (1961), provided that "the court, the
prosecut or, and t he def endant nust at the very |l east interact in a

manner t hat shows cl early and convi nci ngly that t he def endant knew he



had a right to speak on any subject of his choosing prior to the

i mposition of sentence." De Alba Pagédn, 33 F.3d at 129.

Al t hough we have cautioned that "functi onal equi val ency
shoul d not lightly be assunmed,"” id., we hold that O Connell did
exercise hisright of allocutionat thetinme of his sentencing. After
O Connel | ' s counsel expressed his views on an appropri ate sentence, he
announced that: "M . O Connell would |ike to address the Court." The
court replied, "M. O Connell, I will hear from you, please.”
O Connel | made hi s apol ogi es, pl edged to reformhinsel f and repay t he
Leavitts, and thanked his attorneys and the district court for
assi sting hi mand gi ving hi mt he opportunity to "address t he i ssues
that we felt that we wanted to address.”

Thi s sequence of events, aswereadit inthetranscript,
inplies a full awareness on the part of O Connell of his right to
al l ocution. The fact that the district court did not specifically
invite O Connel |l to speak on any subject of his choiceisirrelevant in
this instance, particularly sinceit appears that O Connell's counsel
sei zed t he opportunity before the district court had the chance to
address O Connel | unpronmpted. We hold that the record denonstrates
"clearly and convincingly,"id., that O Connell knewof hisright to
speak prior to the inposition of his sentence and that he took

advant age of that opportunity by comuni cati ng t hose thi ngs that he



found i nportant to say. Accordingly, thedistrict court commtted no
error in this regard.
B. Abuse-of-Trust Adjustnment

The district court increased O Connell's offense | evel by two
| evel s pursuant to § 3B1.3 of the Sentencing Guidelines: "If the
def endant abused a position of public or private trust . . . in a
manner that significantly facilitatedthe conm ssion or conceal nent of
the offense, increase by 2 levels.” U S.S.G Mnual § 3Bl1.3.
O Connel |l argues that the district court commtted |l egal error in
concl udi ng t hat he occupied a "position of trust.” Qur reviewof the
| egal question, that is, what qualifies as a position of trust under

the GQui delines, isde novo. United States v. Reccko, 151 F. 3d 29, 31

(1st Cir. 1998).

The Gui del i ne Comment ary defi nes a "position of public or
private trust" as "characterized by professional or nanageri al
di scretion." U S.S.G Mnual § 3B1.3, cnt. n.L1l. Under this
definition, abank executive woul d qualify, but a bank teller would
not. Id. Inlight of this "special nmeaning,"” we have held that a
receptioni st/swtchboard operator at police headquarters, although
entrusted with sensitiveinformation, didnot hold a position of trust,

because the job af forded "no di scerni bl e di scretion.” Reccko, 151 F. 3d

at 31-33.



There i s sonme support for O Connell's argunment that his
position as a bookkeeper at Pyram d did not place himw thin the
CGui deline definition of a position of trust. He was not a | egal
signatory on the Pyram d checki ng account, and cl early exceeded t he
bounds of his authority when he forged John Leavitt's nanme to the
checks that he nmade out to hinself. Further, an outsi de accountant was
responsi bl e for overseei ng much of O Connell's work at Pyram d. Both
of these factors suggest that it was not professional discretionthat
facilitated t he conm ssion of O Connell's crimes, but merely his access
to the Pyram d checkbook and accounti ng software. The Comrent ary and
our casel aw enphasize that this would not qualify for a 8§ 3B1.3
i ncrease.

The di strict court, however, pointedtotwo ot her aspects of
O Connel |' s enpl oynent that enabl ed his thefts: O Connel|l's authority
totransfer funds fromthe line of credit tothe checki ng account and
his cl ose, personal relationship with the Leavitts. There is no
guestion that O Connell's unfettered access to an $850, 000 | i ne of
credit facilitated his taking as nuch noney undet ect ed as he did. And
the authority to drawoff the account suggests significant nmanageri al
di scretion.! The district court al so believed that O Connell's personal

relationshipledJohn Leavitt to put noretrust in O Connell than he

1 That O Connel |l was af f orded nanageri al di scretionis unsurprising
given his role at Pyram d as "office manager."
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woul d have i n a stranger, resultinginless supervision of and nore
aut onony for O Connell. This is consistent with the uncontested
findi ng of the presentence report that John Leavitt increasinglyrelied
on O Connel | to manage Pyram d's financial affairs. The district court
surm sed that O Connel |'s treatnent by the Leavitts as "basically" that
of a son enabled hiscrimnal efforts. Wereviewthedistrict court's

factual determnations for clear error, United States v. Tardiff, 969

F.2d 1283, 1289 (1st Cir. 1992), and discernnonewithreferenceto
t hese findings.

Because O Connel |l had the authority to access the |l i ne-of -
credit account and because we uphold the district court's concl usion
that O Connell's relationshipwththe Leavitts rendered hi muni quely
trusted as an enpl oyee, we hold O Connell did occupy a position of
trust for purposes of the Sentencing Guidelines. Astothe second step
of the inquiry, whether O Connell used his position of trust to

facilitate conmi ssion of the crimnal acts, see Ubnited States v. G |1,

99 F. 3d 484, 489 (1st Cr. 1996), we agree wth the district court that
O Connell's accesstothelineof credit and professional /personal
relationship with the Leavitts did in fact inprove his chance of
success and contri buted to the |l ong period of time during which he was
ableto conceal thethefts. The two-|evel increase under § 3B1.3to
O Connell's offense |level is affirned.

C. O Connell's Thirty-Mnth Sentence
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O Connel | appeal s the district court's decisionto sentence
hi mat the hi gh end of the twenty-four to thirty-nonth Qui deline range,
alleging that the district court's sentenci ng deci si onwas i nposed in
viol ation of thelaw The district court conmented that one of the
reasons for the high sentence was a conti nued bel i ef that nore than
$723,000 was | ost as a result of O Connell's actions. O Connell
accuses the district court of "offend[ing] fundanental fairness" in
viol ation of due process inrelying on "intuition"” that much nore
nonet ary danmage had occurred t han was refl ected i n the sentencing
figure.

Accordingto 18 U. S.C. § 3553(c), adistrict court does not
have t o provi de any reason for a particul ar sentence, provi ded that the
sentence falls wi thinthe Quidelines range and t he range does not span
nore t han twenty-four nonths. This is the case here, as the district
court didnot depart fromthe Cui deli nes and t he sent enci ng range was
only six nonths. Even noreinportantly, we have repeatedly hel d that

when a di strict court sentences wi thinthe appropriate Quideline range,

we have no authority to review that sentence. United States v.

Rosario-Peralta, 199 F. 3d 552, 569 (1st Cir. 1999); United States v.

Rodriguez, 162 F. 3d 135, 151 (1st Cir. 1998); United States v. Panet -
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Col l azo, 960 F. 2d 256, 261 (1st Cir. 1992). W concl ude, then, that
there is no appellate jurisdiction as to this issue.?

CONCLUSI ON

O Connell was not denied his right of allocution. The
district court properly determ ned O Connel |'s Qui del i ne of fense | eve
and sentenced himw thin that sentencing range. The sentencing

deci sion of the district court is affirmed.

2 W have not addressed the question, presentedinUnited States v.
McDavid, 41 F.3d 841 (2d Gr. 1994), of whether we have jurisdictionto
reviewa sentence that is withinthe applicabl e Gui deli nes range but
that i s based on a material m sstatenent of fact. W do not think this
case fairly presents that situation, maki ng consi deration of theissue
i nappropriate and unnecessary.
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