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LYNCH, Circuit Judge. |In 1995, the Maine lawfirmof Smth

& Elliott (S&E) was sued for mal practice.®! S&E held |awers
professional liability insurance from both The Hone | nsurance
Conpany and St. Paul Marine & Fire Insurance Conmpany. The Hone
defended the firmin the 1995 suit and eventually settled. In
the neantime, The Hone brought this suit, seeking a declaration
that St. Paul was obligated to share the costs of defending and
i ndemi fyi ng S&E. The nmagistrate judge recomended granting
summary judgnent to St. Paul. The district court affirnmed the
magi strate's reconmmended decision. W reverse and remand with
i nstructions.
l.

In 1989, S&E represented a nunber of investors in the
purchase and rehabilitation of a hotel in Kennebunk, Mi ne,
call ed the Shawmut Inn. The project fell through, and in 1995
the investors sued S&E for mal practice. Investors Bernard F.
Shadrawy, Jr. and Joseph D Janpos brought suit in early 1995.
Ot her investors Ral ph Bruno, Port Resort Realty Corporation,
and Harbor Lights Realty Trust brought a separate suit around

Novenmber of the same year. The costs of defending and

L At the tinme when the events underlying this case began,
S&E was known as Smith, Elliott, Smith & Garney. For the sake
of sinplicity, we use the firms current nanme throughout this
opi ni on.
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settling the Bruno suit are the subject of the controversy in
t his case.

Initially, the Bruno suit was concerned solely with acts
S&E committed in 1989, while representing the plaintiffs in
t he Shawmut I nn project. The Bruno plaintiffs charged that
S&E failed to obtain a witten | oan commtnment fromthe Bank
of New Engl and, and that consequently the Bank declined to
honor its oral agreenment to lend the plaintiffs $4 mllion in
construction funds, causing the project's collapse. However,
in February of 1996, in response to a notion to dism ss based
on the statute of limtations, the Bruno plaintiffs amended
their conpl aint, adding charges that in 1995 S&E breached
various ethical duties owed to the Bruno plaintiffs.
Specifically, the anended Bruno conplaint alleged that in
1995, while S&E was defending itself in the two mal practice
suits, S&E (1) disclosed the Bruno plaintiffs' files to
Shadrawy and D Janmpbos wi t hout proper authorization; (2)
wrongfully obtained a statenent from Bruno for use in the
Shadrawy suit; (3) contacted other prior counsel of the Bruno
plaintiffs in an effort to obtain confidential informtion;
and (4) refused to turn over the Bruno plaintiffs' files at
their request.

The Home and St. Paul disagreed fromthe start over which
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conpany was responsible for defending and i ndemmifying S&E in
the Bruno suit. Both conpanies' policies were applicable,

t hough for different reasons. The Hone had issued S&E a

| awyers' professional liability policy for the period of Apri
6, 1991 to April 6, 1992. St. Paul had issued S&E a sim |l ar
policy for the period of April 6, 1995 to April 6, 1996. Each
policy was a "clains nade" policy as opposed to an
"occurrence" policy: that is, each extended coverage to any
claims made within the policy period, even if the acts on

whi ch those clains were based occurred prior to the policy
period (though with inportant conditions, as will be seen).
Thus, both policies potentially applied to clains that S&E
commtted mal practice in 1989, if such clains were made within
the policies' respective periods. The Bruno claimclearly was
made within St. Paul's 1995-1996 policy period: the suit was
brought in or about Novenber 1995. However, The Hone had to
treat the Bruno claimas if it had been made during The Hone's
1991- 1992 policy period as well. S&E was first threatened
with a lawsuit in connection with the Shawrut I nn project in
Sept enmber of 1991, during The Honme's policy period.? S&E

reported the claimto The Honme at the tinme. Thus, when the

2 The suit was threatened by the Bank of New Engl and.
From the record, it appears that the Bank's threat never
mat eri al i zed.

-5-



Bruno cl ai mwas brought in 1995, The Hone considered the claim
to be related to the 1991 claimand so, under a provision in
The Home's policy requiring The Home to treat related clains
as the sanme claim it had to treat the Bruno claimas if it
had been made in 1991, during its policy period.?3

The Honme agreed to defend the Bruno suit, while fully
reserving its rights. As for St. Paul, even though the Bruno
suit was a claimmade during its policy period, St. Paul
initially disclained any obligation to defend or indemify
S&E; eventually, it agreed to provide coverage on an excess
basis only, in the event that The Home's coverage was
exhausted. For justification, St. Paul cited the "prior acts”
provision of its policy, which stated that St. Paul would
cover clainms based on acts commtted prior to the policy
period only if "[a]ny other insurance covering the claimhas
been used up." In response, The Hone pointed St. Paul to the
"ot her insurance" provision in The Home's policy, which stated
that, in general, if "other insurance" was avail able to pay

for a claimcovered by The Honme's policy, The Hone woul d cover

s The relevant clause of The Home's policy reads:
"Rel ated acts, errors or om ssions shall be treated as a single
claim Al'l such clainms, whenever made, shall be considered
first made during the policy period . . . in which the earliest
claimarising out of such act, error or om ssion was first nmade
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the claimon an excess basis only. Thus, each insurer
concluded its policy was excess to the other. Seeking to
split the difference, The Home sought to persuade St. Paul
that The Home's "other insurance" clause and St. Paul's "prior
acts" clause were nutually repugnant -- that is, the two
cancel |l ed each other out; therefore, under Maine |law, the two
insurers were obligated to split the costs of defendi ng and
i ndemmi fying S&E on a pro rata basis. St. Paul disagreed and
continued to deny concurrent coverage.

After the Bruno conpl aint was anmended to include the
al |l egations of ethical m sconduct occurring in 1995, a further
di sagreenment arose between the two insurers. The Home argued
that these new clains and the acts upon which they were based
both fell within St. Paul's policy period, and hence St. Pau
was responsi ble for covering them St. Paul disclainmed
responsibility on the grounds that S&E was no | onger
representing the Bruno plaintiffs at the tinme the acts
occurred, so the acts were not "conmtted in the performance
of | egal services" and thus did not fall under the literal
terms of its policy.

Its attenpts to persuade St. Paul through correspondence
having failed, The Home filed the instant action on June 22,

1998. The Home sought a declaration that St. Paul provided
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coverage as to the Bruno suit concurrently with The Home and
was obligated to share costs accordingly. Six nonths |ater
The Home settled the Bruno suit. By this point, it had
expended nearly $500,000 in defense and settl enment of the
case. 4

After settling, The Hone noved to anmend its conplaint to
include the allegation that, because St. Paul breached its
duty to defend S&E, St. Paul now bears the burden of proving
how the Bruno settlenment is to be apportioned as between S&E's
1989 acts and its 1995 acts; in particular, St. Paul nust show
that the settlenment was not paid entirely to conpensate for
S&E's 1995 acts, for which The Honme alleges St. Paul is
excl usively responsi ble. Because this is an inpossible burden
to neet, the allegation continues, St. Paul nust pay for the
entire Bruno settlenent.

The Home and St. Paul both nmoved for summary judgnment.
The magi strate recommended granting summary judgnent to St.
Paul . The magistrate ruled, first, that the St. Paul policy
does not cover the 1995 acts alleged in the anended Bruno

conpl ai nt because the acts were not "commtted in the

4 These expenses did not exceed The Home's $3 million
policy limt, so it has never been clainmed that St. Paul's
obligations as an excess insurer were triggered by the Bruno
sui t.
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performance of |egal services." Second, the nagistrate ruled
t hat The Home's "other insurance" clause and St. Paul's "prior
acts" clause are not nutually repugnant, as contended by The
Home; rather, The Home policy provides primary coverage while
the St. Paul policy provides excess coverage. Third, having
found that St. Paul had no duty to defend S&E, the magi strate
deni ed The Hone's notion to anend its conplaint on the grounds
t hat the amendnent would be futile. The district court
affirmed the magistrate's reconmended decision in a paragraph
order. The effect was to | eave The Home with all of the costs
of defending and indemifying S&E in the Bruno suit. The Home
now appeal s.

1.

We address the issues raised in the case in the follow ng
order: first, whether The Honme's "other insurance" clause and
St. Paul's "prior acts" clause are nutually repugnant, making
the two insurers jointly responsible for defending and
i ndemmi fying S&E as to the 1989 acts alleged in the Bruno
conpl aint; second, whether either insurer had a duty to defend
or indemnify S& as to the 1995 acts alleged in the Bruno
conplaint; and third, whether The Hone should be granted | eave
to amend its conplaint to demand that St. Paul pay the entire

Bruno settl ement. Qur review is de novo. See Thonms V.
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East man Kodak Co., 183 F.3d 38, 47 (1st Cir. 1999) (review of

district court's decision on summry judgnent is de novo),

cert. denied, us __ , 120 s.Ct. 1174 (2000). WMaine |aw

gover ns.

A. Coverage of 1989 Acts

Al t hough this case presents an apparently rare cl ash
bet ween an "ot her insurance" clause fromone policy and a
"prior acts" clause fromanother, it is in the end just a
slight variation on the standard mutual repugnancy case in
which two "ot her insurance" clauses conflict with one another.
Accordi ngly, we begin our analysis by discussing the doctrine
that applies to the standard case, and then we consi der
whet her the variation presented here requires any deviation
fromthis norm

"Other insurance"” clauses limt an insurer's
responsibility for a claimif "other insurance"” is avail able
to cover it. Oiginally, the clauses appeared in property

i nsurance policies and were intended to elim nate the problem

of fraudul ent clains induced by over-insuring. See Carriers

Ins. Co. v. Anmerican Policyholders' Ins. Co., 404 A 2d 216,

218 (Me. 1979). In a context such as the one here, the
cl auses function not so nuch as to deter fraudul ent claim as

sinply to limt an insurer's exposure where the insured
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happens to hold multiple insurance policies covering the same

| 0ss. Cf. id.; see also R J. Robertson, Jr., "COher
| nsurance" Clauses in Illinois, 20 S. 11l. U L.J. 403, 405
(1996) .

"Ot her insurance" clauses cone in three types. The
first, an "escape" clause, is the nost basic: it sinply denies
any coverage for a claimif other insurance is available. The
second, a "pro rata" clause, extends coverage to a portion of
the total loss clained, usually based on the limts of the
applicable policies.® The third, an "excess" clause, is the
type at issue in this case; it extends coverage only to the
extent that other available insurance is insufficient to cover

the claim® See Carriers, 404 A . 2d at 218.

"Other insurance"” clauses are not necessarily
problematic. For exanple, if a claimis covered by two
policies each with pro rata cl auses, then the insurers each
pay a pro rata share of the claim O if one policy contains

no "ot her insurance" clause at all while the second contains

5 For exanple, if insurer A's policy limt is $1 mllion
and insurer B's policy limt is $3 mllion, a pro rata clause in
A's policy would require A to pay one-fourth of any claim
covered by both A and B (up to $1 million).

6 For exanple, if insurer A and B both cover a claim and
B's policy limt is $3 mllion, an excess clause in A's policy
woul d require A to pay out on the claimonly to the extent that
the claimexceeded $3 million (up to A's policy limt).
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an excess clause, then the first policy covers the claimand,
if the first is insufficient, the second covers the excess.

I n these scenarios, both policies interact harnoniously and
the claimgoes wholly insured. But frequently, policies
contain "other insurance" clauses that are inconpatible in the
sense that, if each is given full effect, clains covered by
both policies will go under-insured. |In particular, where two
policies each contain excess "other insurance" clauses, givVing
effect to both will |leave a claimconpletely uninsured. For
the first policy provides coverage only in excess of the
second, but the second provides coverage only in excess of the
first; the result is a standoff, in which each insurer refuses
to cover the claimbefore the other.

In order to break the tie in such situations, courts
early on experimented with various rules for declaring one
insurer the "primary" insurer and the other the "excess”
insurer. One such rule was to consider the primary insurer to
be the one "first in tine"; a second rule considered the
primary insurer to be the one whose "other insurance" clause
was nore general in scope; a third rule considered the primary
insurer to be the one whose policy nore specifically covered

the claimat issue. See Carriers, 404 A 2d at 219 (collecting

cases).
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In time, however, npbst courts cane to reject such rules,
favoring instead the doctrine of mutual repugnancy, under
which two insurers' excess clauses are thought to cancel each
ot her out, and both insurers are made, in Sol ononic fashion,
to split the costs of coverage between them pro rata. See 69
A L.R 2d 1122, 1124 (1960). The Maine Suprene Judicial Court

adopted this approach in Carriers, supra. Finding the earlier

rules "arbitrary,” "nmechanical,"” and tending toward "semantic

nm croscopy," the court chose to "abandon[] the search for the
myt hical "primary' insurer and insist[] instead that both
insurers share in the loss.” |d. at 219-20. Such an
approach, the court explained, not only best carries out the
intent of both insurers to limt their exposure, but also
di scourages insurers fromengaging in draftsmanship battles
and wasteful litigation in order to avoid providing primary
coverage. See id.

The essential difference between Carriers and this case
is that here, the clash of clauses is not between two "ot her
i nsurance" clauses, but rather is between an "other insurance"
clause and a "prior acts" clause containing "other insurance”
| anguage. Toward the end of The Home policy, in a section
| abel ed "Conditions,"” which cones after a section | abel ed

"Coverage," The Hone's policy contains an "other insurance"
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cl ause, which provides in pertinent part:

1. Other Insurance: . . . [T]his insurance shall be in
excess of . . . any other valid and collectible insurance
avai l able to the Insured whether such other insurance is
stated to be primary, pro rata, contributory, excess,
contingent or otherw se, unless such other insurance is
witten only as a specific excess insurance over the
limts of liability provided in the policy.”’

In contrast, near the mddle of St. Paul's policy, under a
section | abel ed "When This Agreenment Covers," is St. Paul's

"prior acts" clause, specifying under what conditions St. Paul

wi Il cover clains based on acts commtted prior to the policy
period. It provides as foll ows:
Prior acts. We'Il cover clainm based on wongful acts

that occurred before the effective date of this
agreenent, but only if all the followi ng conditions are
nmet :

. Any ot her insurance covering the claimhas been used
up.

There is no question that if the "other insurance" |anguage of
St. Paul's "prior acts" clause had instead appeared in a
catchall "other insurance" clause such as the one in The Hone

policy, the two insurers would be required to share coverage

! By "specific excess insurance"” is meant insurance
provi ding coverage only in excess of sonme other specifically
identified policy -- which here would be The Hone policy. See
Wight v. Newman, 598 F. Supp. 1178, 1196 (WD. M. 1984),
aff'd, 767 F.2d 460 (8th Cir. 1985). St. Paul's policy is not
of this sort; there is no dispute that, if The Honme policy did
not exist, St. Paul's policy would provide coverage as to S&E's
1989 acts.
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under Carriers. The question, then, is whether it nakes any
difference that the | anguage appears in the "prior acts”
cl ause.

The magi strate judge held that it does, and that Miine's
usual nutual repugnance rule therefore does not apply. The
magi strate found only four cases -- none of them from Mine --
bearing precisely on the question, and of these four, three

found no nutual repugnance. See Evanston Ins. Co. v.

Affiliated FMIns. Co., 556 F. Supp. 135, 138 (D. Conn. 1983)

(finding no nutual repugnance); Smith v. Neumann, 682 N. E.2d

1245, 1251-52 (I1Il. App. Ct. 1997) (sane); Chanmberlin v.

Smth, 72 Cal. App. 3d 835, 850-51 (Cal. Ct. App. 1977)

(same); Fremont Indem Co. v. New England Reinsurance Co., 815

P.2d 403, 407-08 (Ariz. 1991) (finding nutual repugnance).
Fol | owi ng t he gui dance of this "nmeagre but distinct majority,"”
the magi strate judge reasoned as follows: The Hone's "ot her

i nsurance" cl ause appears after the coverage section of its
policy, whereas the "other insurance" |anguage in St.Paul's
"prior acts" clause appears within the coverage section of its
policy; consequently, under The Hone's policy, coverage for
S&E's 1989 acts is initially triggered in the coverage section
and only rescinded if the "other insurance" clause |ater kicks

in, while under St. Paul's policy, coverage is never triggered
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in the first place; so, because St. Paul's coverage is never
triggered, The Honme's "other insurance" clause never Kkicks in,
its coverage is never rescinded, and The Honme is left as the
primary insurer. Put succinctly, the magistrate found that

St. Paul's "prior acts" clause effects "not a post hac escape
clause, but rather an explicit, initial exclusion from
coverage," Evanston, 556 F. Supp. at 138, and, for that
reason, it trunps The Hone's "other insurance" clause.

We t hink such reasoning turns too nmuch on the sort of
"semantic mcroscopy” that the Maine Supreme Judicial Court
di sfavored in Carriers; to accept it would encourage the very
draftsmanshi p battles and wasteful |itigation that the
Carriers Court sought to prevent. Sinply because The Hone's
"ot her insurance" clause appears outside a section expressly
| abel ed "Coverage" does not nean that coverage is not limted
by the provision, or that the provision should be given any
| ess weight than if it appeared inside such a section. Nor is
it correct to conceive of St. Paul's policy as "initially"
excl udi ng coverage, or The Hone's policy as initially
extending it and only later attenpting taking it away, as if
one section of an insurance policy were netaphysically prior

to another. Under Maine | aw the coverage provided by an

i nsurance policy is determ ned by the policy as a whole. "All
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parts and cl auses, including exceptions and conditions, nust

be considered together . . . ." Baybutt Constr. Corp. V.

Comrercial Union Ins. Co., 455 A 2d 914, 921 (M. 1983),

overrul ed on other grounds by Peerless Ins. Co. v. Brennon,

564 A.2d 383 (Me. 1989). Read as a whole, The Home's policy
covers clainms only on an excess basis if other insurance is
avai l able; St. Paul's policy does the sane where the clains
are based on prior acts. Thus, each policy purports to
provi de only excess coverage for S&E' s 1989 acts if the other
policy is available. In such a situation, Carriers demands
proration. W do not think Carriers countenances different
out cones dependi ng on whether St. Paul's | anguage was in an
"ot her insurance" clause relating to prior acts or in a "prior
acts" clause relating to other insurance. Such an approach
woul d tend to encourage insurers to jockey for best position
in choosing where to | ocate "other insurance" |anguage,

needl essly conplicating the drafting of policies, inducing
wasteful litigation anong insurers, and del aying settlenents -
- all ultimtely to the detrinent of the insurance-buying

public. See Frenont, 815 P.2d at 407; cf. Carriers, 404 A 2d

at 220.
The magi strate judge thought that the Mii ne Suprenme

Judi cial Court "would not be so quick to collapse the
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di stinction between the coverage portions of a policy and a

catchall 'other insurance' clause.”™ For support, it cited the

Mai ne Suprene Judicial Court's decision in Royal d obe

| nsurance Co. v. Hartford Accident & Indemity Co., 485 A.2d

242 (Me. 1984). There, the Court found no nutual repugnance
where one policy contained a catchall "other insurance" clause
and the other contained a clause maki ng coverage for the

i nsured's enpl oyees (but not for the insured itself) avail able

on an excess basis only. Royal d obe, 485 A 2d at 243-44.

The magi strate judge drew an analogy with the instant case:

"Just as the . . . insurer in Royal G obe extended coverage in

a specific instance (involving enployees) only upon exhaustion
of other avail able insurance, St. Paul extends coverage in a
specific instance (involving prior acts) only upon such
exhaustion."

There are several problems with this analogy. As an
initial matter, the anal ogy does not support the posited
thesis -- that St. Paul's "prior acts" clause trunmps The
Home's "ot her insurance" clause because of its location in the

coverage portions of St. Paul's policy. |Indeed, Royal d obe

does not nention the |ocation of the clauses at issue there.
Rat her, what the anal ogy seens to suggest is that St. Paul's

"prior acts" clause trunps The Hone's "ot her insurance" clause
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because it applies nore specifically to the claimat issue
here -- i.e., it applies specifically to clains based on prior
acts, whereas The Home's "other insurance" clause applies to
clai ms generally.

The difficulty is that such a conclusion is flatly at
odds with Carriers, which explicitly rejected the rule that,
as between two "ot her insurance" clauses, the specific trunps
the general. Carriers, 404 A . 2d at 219. There is no reason

to think that Roval d obe revives this rule. | ndeed, Roya

G obe is distinguishable fromboth Carriers and this case in
that it involved a conflict not between two excess "other

i nsurance" clauses, but rather between an excess clause and a
pro rata clause. Courts treat conflicts between two excess
clauses differently fromconflicts between an excess cl ause
and a pro rata clause: while the majority rule for the forner
is to apply the doctrine of nmutual repugnance, the majority
rule for the latter is that the excess clause trunps the pro
rata clause. Conpare 69 A L.R 2d 1122, 1124 (1960)
(describing majority rule for excess vs. excess cases) with 12
A.L.R 4th 993, 997 (1982) (describing majority rule for excess
VS. pro rata cases); see also Robertson, supra, at 414, 418.

Thus, the nore straightforward readi ng of Royal G obe -- and

the reading nore conpatible with Carriers -- is sinply that it
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adopts the mapjority rule for conflicts between excess cl auses

and pro rata clauses. See Royal d obe, 485 A 2d at 244-45

(finding pro rata clause not a clear indicator of whether
policy is primary or excess, so, by default, policy with pro
rata clause is to be considered primry).

Finally, St. Paul asks us to consider expert testinony
regardi ng how conflicts between successive insurers, such as
the conflict in this case, are settled within the industry.
Perhaps in some other setting it m ght be appropriate to
consi der such evidence, but we do not think it would be
appropriate here. The relevant policy |anguage is unanmbi guous

and the dispute presented can be resolved through ordinary

judicial methods of contractual interpretation. See Hanover

Ins. Co. v. Crocker, 688 A .2d 928, 930 (Me. 1997) ("In cases

i nvol ving the construction of the | anguage of an insurance
contract, the neaning of unanbi guous | anguage is a question of
law."). Moreover, the expert testinony presented by St. Pau
is ultimtely irrelevant. The testinmony was that within the

i nsurance industry, if one insurer was on risk at the tine an
act occurred, and the other was on risk at the tinme a claim
based on the act was made, the forner insurer is expected to
cover the claimon a primary basis. However, The Honme was not

on risk at the time the 1989 acts alleged in the Bruno
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conpl aint occurred. The only reason The Home's policy covers
the Bruno claimis that The Home was on risk in 1991, when the
first claimagainst S&E based on the 1989 acts was reported;
because the Bruno claimrelates back to this claim The Honme's
policy provides coverage.

I n conclusion, seeing no reason to consider St. Paul's
"prior acts" clause to trump The Hone's "other insurance"
clause, we find the two clauses nutually repugnant.
Accordingly, St. Paul is responsible for a pro rata share of
the costs of defending and indemifying S& as to the 1989
acts alleged in the Bruno conpl aint.

B. Coverage of 1995 Acts

We next consider whether St. Paul had a duty to defend
and indemify S&E as to the 1995 acts -- the breaches of
ethical duties -- alleged in the anmended Bruno conplaint. The
Home contends that these all egations constitute a separate
claimfromthe allegations based on S&E' s 1989 acts, and that
The Honme is not responsible for this claimbecause it is based
on acts that occurred neither prior to nor during its policy

period. Rather, The Home argues, the 1995 acts occurred and

t he cl ai m based upon them was nade during St. Paul's policy
period, so St. Paul is exclusively responsible for providing

coverage. St. Paul responds, first, that its policy does not
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cover the 1995 acts because none qualify as "a negligent act,
error, or omssion conmtted in the performance of | ega
services," and second, that The Hone's policy does cover the
1995 acts because they sufficiently relate to the 1989 acts,
for which The Home concedes coverage. 8
There are two questions to be decided: first, whether

either insurer had a duty to defend as to the 1995 acts, and
second, whether either insurer had a duty to indemify. See

Lewi ston Daily Sun v. Hanover Ins. Co., 407 A.2d 288, 291-92

(Me. 1979) (conparing duty to defend with duty to i ndemify);

Anmeri can Policyholders' Ins. Co. v. Cunberland Cold Storage

Co., 373 A 2d 247, 250-51 (Me. 1977) (sane).

1. Duty to Defend

Under Maine law, "[t]he scope of a duty to defend is
det erm ned by 'conparing the provisions of the insurance
contract with the allegations in the underlying conplaint. |If
there is any legal or factual basis that could be devel oped at

trial, which would obligate the insurer to pay under the

policy, the insured is entitled to a defense.'" Burns v.

8 The magi strate judge agreed with St. Paul that the 1995
acts were not "commtted in the performance of |egal .
services." Rat her, he found, the acts were commtted in the

course of S&E's conduct as a defendant in a mal practice case.
The magi strate judge made no finding as to whether The Honme's
policy covered the 1995 acts.

-22-



M ddl esex Ins. Co., 558 A 2d 701, 702 (Me. 1989) (quoting

J.A.J., Inc. v. Aetna Cas. & Sur. Co., 529 A 2d 806, 808 (M.

1987)) (enphasis in original); see also United Bank v. Chicago

Title Ins. Co., 168 F.3d 37, 39 (1st Cir. 1999). Mine |law

favors an expansive view of an insurer's duty to defend; any
anmbiguity in policy language is to be construed in favor of

t he i nsured. See Union Mut. Fire Ins. Co. v. |nhabitants of

Topsham 441 A 2d 1012, 1015 (Me. 1982).

G ven that Maine has so placed its thunmb on the scal es,
we think that St. Paul nost likely had a duty to defend S&E as
to the 1995 acts. St. Paul's primary argunent is that the
acts occurred after S&E had ceased representing the Bruno
plaintiffs, and so the acts cannot be said to have been
"commtted in the performance of . . . legal services," as its
policy requires.® W think it at |east arguable, however,
that a |lawyer's honoring of his continuing ethical duties,
arising as they do out of the attorney-client relationship, is

itself a "legal service" the | awer provides to his clients,

see Regas v. Continental Cas. Co., 487 N E.2d 105, 109 (II1.

App. Ct. 1985) (construing "services" in |legal mal practice

° The policy states in pertinent part: "We'l|l pay anmounts
you . . . are legally required to pay to conpensate others for
|l oss that results from a negligent act, error, or om ssion
commtted in the performance of |egal or notary services."
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policy to enconpass "any sort of service . . . [that] requires
the use of any degree of |egal know edge or skill") (citations
omtted), and that the 1995 acts could, under somne | egal
theory or factual show ng, each be proven a "negligent act,
error, or om ssion" committed in the performance of such

service, see Travelers Indem Co. v. Dingwell, 414 A 2d 220,

226 (Me. 1980) ("The correct test is whether a potential for
liability within the coverage appears from whatever
all egations are made.") (enphasis in original).?

In the end, though, we need not resolve the question. W
have al ready concluded that St. Paul had a duty to defend S&E
as to the 1989 acts alleged in the Bruno conplaint. And under

Maine law, if an insurer has a duty to defend agai nst one

10 St. Paul objects that the Bruno plaintiffs could never
have proven the 1995 acts to constitute error because Mii ne Bar
Rule 3.6(h)(3) permts a lawer to disclose a client's
confidential information if necessary to defend hinself in a
mal practice suit. We note first that this provision would
excuse only one of the 1995 acts -- S&E' s disclosure of the
Bruno's files to others. Second, it was possible that the Bruno
plaintiffs could have proven at trial that this disclosure was
not reasonably necessary to S&E' s mal practi ce def ense and so was
wrongful notw thstanding Rule 3.6(h)(3). St. Paul further
obj ects that the 1995 acts were all intentional in nature, and
so do not fall under the scope of its coverage, which is for
| oss resulting froma "negligent act, error, or onission." But,
given Maine's policy of resolving anmbiguities in favor of the
insured, we do not think this |anguage should be read so
narrow vy. See USM Corp. v. First State Ins. Co., 652 N E. 2d
613, 614-15 (Mass. 1995) (collecting cases for reading
"negligent” to nodify only the term "act," not "error" or
"om ssion").
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count of a conplaint, it has a derivative duty to defend
agai nst other counts if they are sufficiently related that
apportioni ng defense costs as between the two i s not

practicable. See Gbson v. FarmFamly Mit. Ins. Co., 673

A. 2d 1350, 1353 (Me. 1996). This is the majority rule. See

Titan Hol di ngs Syndicate, Inc. v. Keene, 898 F.2d 265, 269

(1st Cir. 1990) (citing 41 A L.R 2d 434, 436-38 (1980 Supp.)
(collecting cases)). In this case, the allegations of the
1995 acts are sufficiently intertwined with the allegations of
the 1989 acts so that The Hone's defense costs cannot readily
be retrospectively apportioned as between the two. The 1995
acts arose out of the sanme attorney-client relationship and
ultimately relate back to the same botched real estate
transaction as the 1989 acts; defendi ng agai nst allegations of

the former required know edge of the latter. Cf. G bson, 673

A.2d at 1354. Moreover, as discussed below, S&E' s defense as
to the 1995 acts was nerely incidental to its defense as to
the 1989 acts. The great bulk of the Bruno suit concerned the
1989 acts; the allegations of the 1995 acts were defended
against nerely in order to prevent the Bruno plaintiffs from
escaping a statute of limtations problemaffecting the

all egations of the 1989 acts. G ven these circunstances, St

Paul had a duty to defend as to the 1995 acts as well as the
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1989 acts, regardless of whether the 1995 acts independently
fall within its coverage.
For its part, The Home appears to concede that, under

G bson, supra, it was obliged to defend as to the 1995 acts as

well as the 1989 acts. Only with respect to the duty to
indemnify as to the 1995 acts does The Honme claimthat such
duty was St. Paul's alone. Thus, given that The Hone and St.
Paul were both obliged to defend against the 1989 allegations,
we hold that both insurers had a derivative duty to defend
agai nst the 1995 allegations. St. Paul therefore nmust share
with The Home the costs of defending the entire Bruno suit,
not merely the costs of defending against the allegations of
the 1989 acts.

2. Duty to Indemify

In contrast to the duty to defend, the duty to indemify
is narrower: while the duty to defend depends only on the
al | egati ons made against the insured, the duty to indemify
depends upon the facts established at trial and the theory
under which judgnment is actually entered in the case.

Cunberl and Cold Storage, 373 A 2d at 250. However, the Bruno

suit was settled prior to trial, so no facts were ever
est abl i shed nor judgnent ever entered in the case. In such a

situation, this court has held, the duty to indemify is
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determ ned by the basis for the settlenment. See Travelers

Ins. Co. v. Waltham Indus. Labs. Corp., 883 F.2d 1092, 1099

(1st Cir. 1989). Accordingly, whether St. Paul or The Home
had a duty to indemify S&E as to the 1995 acts turns on

whet her any portion of the settlenent was nade in conpensati on
for the 1995 acts, and, if so, whether the 1995 acts fall

under either insurer's coverage.

We again avoid answering the latter question, for we
think it is clear fromthe record that the Bruno settl enment
was nmade entirely in conpensation for the 1989 acts; no
significant portion was directed to the 1995 acts. The Bruno
conplaint, as originally filed, alleged only the 1989 acts;

t hose acts were the raison d' etre for the suit. The conpl aint
was anmended to include the 1995 allegations only after S&E
noved to dism ss the original conplaint on statute of
[imtations grounds. In its nmotion to strike the anended
Bruno conplaint and its subsequent notion for summary judgnent
in the case, S&E made clear that it considered the added

al l egations frivolous, in violation of Rule 11, and i ntended
solely as an end run around the statute of limtations. From
a correspondence file kept on the case, it appears that the
1995 acts were not even considered by S&E' s defense teamin

anal yzing the case's settlenent value. Likew se, the Bruno
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plaintiffs did not consider the allegations of the 1995 acts
to carry any significant value relative to the allegations of
the 1989 acts. |In assessing their danages in a notion for
attachnment filed in the case, the plaintiffs focused entirely
on the danmages caused by the 1989 acts; they did not so nuch
as nention the 1995 acts. The sanme is true of Ral ph Bruno's
enunmeration of his losses in an affidavit he submtted in the
case. The only evidence in the record that plaintiff Bruno
considered the 1995 acts to have caused any danages appears in
his answers to an interrogatory directly posing the question.
Bruno stated vaguely that the files that S&E disclosed to
ot hers contai ned enbarrassing material and that S&E' s failure
to turn the files over to himmade it harder for his | awers
to conduct the Bruno case, increasing his |egal fees. By
conparison, the Bruno plaintiffs described in comprehensive
detail various tangible |osses they suffered as a result of
the 1989 acts. According to the plaintiffs, those | osses
total ed approximately $29 mllion. The settlenent, plus The
Home's attorney's fees, total ed about $500, 000.

We thus find no genuine issue of material fact concerning
t he apportionment of the Bruno settlenent. Conpared to a
failed real estate transaction in which the Bruno plaintiffs

lost mllions, S&E' s all eged acts of m schief in the resulting

-28-



mal practice actions -- the inproper handling of a file, the

i nproper taking of a statement, and the inmproper contacting of

a former attorney -- appear entirely inconsequential. It
sinmply cannot be seriously contended -- especially given the
ci rcunmst ances under which the acts were alleged -- that

anything nore than a de minims portion of the Bruno

settl enment coul d have been intended to conpensate for the 1995
acts. Accordingly, we hold that neither The Honme nor St. Pau
had a duty to indemify S&E as to the 1995 acts, so St. Paul
owes The Home nothing for indemifying as to the 1995 acts.
Nonet hel ess, St. Paul still owes The Hone for all of its

i ndemmi fication costs, because the whole of the Bruno
settlement, and so all of The Home's indemification costs,
related to the 1989 acts.

C. Motion to Amend

Finally, we address The Hone's notion to amend its
conplaint. The Hone noved to anend its conplaint after
settling the Bruno action, seeking to raise a new theory of
liability based on St. Paul's refusal to participate in the
settlement. The theory is as follows. Under Maine |aw -- or
so The Home argues -- if an insurer breaches its duty to
defend a suit, and the suit settles, then the insurer bears

t he burden of allocating the settlenment and proving that at

-29-



| east some of the settlenent was paid for clains that its
policy does not cover.!! Yet, the argument continues, because
the settlenment agreenent in the Bruno case does not specify
how t he settlenment was intended to be allocated, St. Paul's
burden of allocating the settlenment is inpossible to carry.
Consequently, St. Paul cannot prove that the settlenment was
not paid entirely for the 1995 acts, as to which The Hone

al l eges St. Paul alone had a duty to indemify. Therefore,
supposi ng The Home is correct that St. Paul alone had a duty
to indemify as to the 1995 acts, it nust be assumed that the
settlement was paid entirely for those acts, in effect
rendering St. Paul responsible for the whole settlenent.

The magi strate dism ssed The Hone's notion to anend on
futility grounds, because it rejected the prem se of The
Home's theory that St. Paul had an exclusive duty to indemify
S&E as to the 1995 acts. We simlarly reject that prem se. 12

Cbvi ously, given our holding in the previous section, we

1 The Honme cites Elliott v. Hanover Ins. Co., 711 A.2d
1310, 1313-1314 (Me. 1998) (citing Polaroid Corp. v. Travelers

| ndem Co., 610 N. E.2d 912, 922 (Mass. 1993)), as the relevant
authority. St. Paul argues that the citation does not support
The Home's argunent. Because we do not take up The Hone's
argunment, we do not weigh in on this dispute.

12 We reject it, however, for different reasons. As noted
earlier, the magistrate judge held that St. Paul had no duty to
indermmify as to the 1995 acts because the acts did not fall
within the scope of St. Paul's coverage.

- 30-



di sagree with The Hone that, nerely because the Bruno

settl ement agreenent does not itself describe how the

settl ement was all ocated as between the 1989 acts and 1995
acts, there is no way to prove that the settl enent was not
paid entirely for the 1995 acts. To the contrary, we think
that evidence extrinsic to the settlenent agreenent shows
conclusively that the settlenment was paid entirely for the
1989 acts. Accordingly, we reject The Home's proposed theory
and do not disturb the magistrate's dism ssal of The Home's

moti on to anmend. See Demars v. General Dynamics Corp., 779

F.2d 95, 99 (1st Cir. 1985).
M.

We briefly summarize our holding. First, we find The
Home's "ot her insurance" clause and St. Paul's "prior acts”
clause to be nutually repugnant; consequently, both insurers
had a duty to defend and indemify S&E as to the 1989 acts.
Second, we find that both insurers had a derivative duty to
defend S&E as to the 1995 acts; by contrast, we find that
nei ther insurer had a duty to indemify as to the 1995 acts,
but only because no portion of the Bruno settl enment was
all ocated to those acts. The effect is that St. Paul is
obligated to rei nburse The Honme for a pro rata share of all of

its defense and i ndemmi ficati on costs. To that extent,
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sunmary judgnent should be granted to The Honme. We reverse

and remand for proceedi ngs consistent with this opinion.
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