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LYNCH, Circuit Judge. This case presents a difficult

guestion of the limts on the subject matter jurisdiction of the
federal courts. At issue is whether a state, not ever subject
to diversity jurisdiction, may be subjected to the ancillary
enforcenent jurisdiction of the federal courts on a theory that
t he judgnent debtor in an action originally based on diversity
is the alter ego of the state. We conclude that the state
cannot be so subjected to federal <court subject nmatter
jurisdiction unless there is an independent basis for such
jurisdiction.

Conpafiia de Desarroll o Cooperativo ("CDC'), a public
corporation created by the Cormmonweal th of Puerto Rico to foster
housi ng cooperatives, entered into a nultiparty agreenent in
1978 to build a | owincome housing project, the Gudad Cristiana
pr oj ect . Parties to that agreenent included CDC, U S I.
Properties Corp. ("USI"), a Delaware corporation, and M
Construction ("MD'), incorporated under the aws of Puerto Rico
and the predecessor in interest to defendant-appellant Futura
Devel opnent of Puerto R co, Inc. ("Futura"). Largely due to
CDC, that project was never conpleted and the private conpanies
suffered heavy danages. Mire than a decade of litigation has
ensued.

In Cctober 1983, after CDC filed suit against MD in
Puerto Rico Superior Court, USI sued both MD and CDC in federal
court under diversity jurisdiction for violatingthe agreenents.

MD filed a crossclaim against CDC, which in turn filed a
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crosscl ai magainst MD and a counterclaimagainst USI. After a
five week jury trial in 1987, a jury found that CDC had vi ol at ed
its contracts with MD (as well as with USI), and rejected CDC s
cross- and counterclains, finding that CDC s stated reasons for
termnating the project were false. The jury awarded $12.3
mllion against CDC. This court affirnmed. U.S.I. Properties

Corp. v. MD. Construction Co., 860 F.2d 1 (1988), cert. denied,

sub nom Conpaiia de Desarroll o Cooperativo v. U.S.I. Properties

Corp., 490 U.S. 1065 (1989).

Futura attenpted to collect its judgnent agai nst CDC.
Futura was unsuccessful because the Conmonweal th of Puerto Rico
had depleted CDC of its funds and assets so that CDC coul d not
satisfy the judgnent against it. Futura then filed a new
federal court action to collect the judgnent, this tinme directly
agai nst the Commonweal th, arguing that CDC was an alter ego of
the Comonwealth and that the Commonwealth had waived its
El eventh Amendnent inmmunity. The district court agreed wth
Futura in this second suit. This court vacated that judgnent,
hol ding there was no federal jurisdiction over this second
action. Futura Devel opnent of Puerto Rico, Inc. v. Estado Libre

Asoci ado de Puerto Rico, 144 F.3d 7 (1st Gr. 1998) ("Futura

I1"). And so, Futura tried again, this tinme filing the sane
alter ego clains against the Commonwealth, but now as a
suppl enentary proceeding in the original action. Futura alleged
that the federal court had ancillary enforcenent jurisdiction

and that CDC was an alter ego of the Commonweal th. The district
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court took jurisdiction over the postjudgnent action but denied
the claim

W hold that there is no federal enforcenent
jurisdiction over this claim and |eave Futura to whatever
renedi es it may have agai nst the Conmonwealth in its own courts.
Futura's effort to establish liability against the Commonweal th
exceeds the proper scope of federal enforcenment jurisdiction
absent sone i ndependent ground of federal jurisdiction over the
claim Federal enforcenent jurisdiction does not extend so far
as to allow enforcenent proceedings to establish direct
liability against the Cormonweal th on an alter ego theory here,
where the limtations on diversity jurisdiction would have
prevented the Commonweal th from bei ng naned a defendant in the
action originally.

l.

Adetailedprior history of thislitigationis set forthin
our Futurall opinion. 144 F.3d at 8-9. To explaintheissuesonthis
appeal , it i s useful to describe the devel opnent of the case sincethe
original judgnment. Inthe second suit, thedistrict court found on
sunmary judgnment that CDC had been acting as an alter ego of the
Commonweal t h and hel d t he Cormonweal t h account abl e for paynent of CDC s

$12 mllionjudgnent plusinterest. See Futura Devel opnent of Puerto

Rico, Inc. v. Estado Li bre Asoci ado de Puerto Ri co, 962 F. Supp. 248

(D.P.R 1997) ("Futural"). Asthe alter ego finding sought by Futura
depended on the "nature of the entity created by state law," the

district court first turnedtothelegal status of CDC. |d. at 252.
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Noti ng that the Suprenme Court of Puerto Rico had remarked in the

unpubl i shed opinion, Cintron Otiz v. Conpafiia de Desarrollo

Cooper ativo, CE-92-575 (unpublished "sentencia,"” June 8, 1994), that

the enabling statute for CDC fails to define clearly "whether
[CDC] is or isn't an instrunentality of the Commonweal th," the
district court based its conclusion that CDC was an alter ego of
t he Conmonweal th on the follow ng findings: (1) the Cormonweal t h
provided the principal source of CDCs finances; (2) the
Conmonweal t h acknow edged maki ng addi ti onal speci al
appropriations to enable CDC to pay its debts; (3) CDC s
financial statenments refer to CDC as an agency of the
Conmonweal th; (4) CDC s enabling statute provides that the CDC s
Finance Commttee is conposed of a Comonwealth agency
adm ni strator and four appointees of the Governor; (5) that
agency admnistrator is also the president of CDC, and nanes
CDC s executive director subject to the Governor's approval; (6)
CDC s accounting systemwas to be established in consultation
with the Commonweal th's Secretary of the Treasury, and CDC was
to entrust all funds to a depository recogni zed for funds of the
Governnent of the Comonwealth; (7) CDCs property and
activities were exenpted fromtaxes; and (8) CDCis required to
submt a financial statenent and a transactional report to the
Governor at the close of each fiscal year. Futura 1, 962 F.
Supp. at 253-54.

Having determned that CDC was an alter ego of the

Commonweal th, the district court turned to the question of
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whet her the Commonwealth had waived its El eventh Amendnent
i munity through the actions of CDC Gven that the
Conmmonweal th controlled CDC s daily operations before the
original litigation over the Gudad Cristiana project and
provided ninety-seven percent of CDCs inconme through
| egi sl ative appropriations, the district court focused its
wai ver analysis on the critical question of whether at the tine
of the original litigation, the Cormonwealth "acted as though it
wer e defendi ng an agency and, consequently, its own coffers.”
Id. at 255. In addition to CDC s assertion of its own claim
the district court identified six findings in favor of waiver:
(1) the litigation materials and docunentation were in the
control of the Commonweal th's Secretary of Justice, not the CDC
admnistrators; (2) in closing argunents CDC argued that any
j udgnent against it would have to be paid with Puerto Rico tax
dollars; (3) CDC s counsel prom sed Futura that the Commonweal th
woul d i ncl ude paynent of the judgnent in its budget in order to
deter Futura from attaching assets or requiring the posting of
a supersedeas bond during the appellate process; (4) the appeal
of the judgnment to the First Crcuit and consequently the
Suprene Court was handled by the Secretary of Justice and paid

for by the Commonwealth; (5) the Commonwealth engaged in "a
pattern of conveniently allowing CDCto fall into insolvency by
refusing to provide the conpany with the necessary and custonary
appropriations, thus letting CDC s debts nount, wiping out its

capital, and in effect, precluding the possibility of satisfying
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plaintiff's judgnent”; and (6) the Commonwealth stripped the
agency of its enployees and transferred themto a conpl enentary
governnmental agency. Id. at 255-56. In light of the
Commonweal th's support and control of CDC in maintaining its
counterclaim the district court concluded that the Commonweal th
"sinply cannot expect to act as CDC s alter ego throughout the
Ciudad Cristiana litigation in an effort to increase its own
coffers, and hope that, when its plan boonerangs, this Court
tolerates its efforts to distance itself from CDC by pl eadi ng
and interposing El eventh Arendnent inmunity." 1d at 257.

This court in Futura 11, however, vacated that

j udgnent, holding that the district court |acked jurisdiction as
nei t her enforcenent jurisdiction nor supplenentary jurisdiction
exi sted over the clai magainst the Conmonwealth in this separate
proceeding. This court first held that under Peacock v. Thonas,
516 U.S. 349 (1996), the federal courts |acked enforcenent
jurisdiction over a separate proceeding to enforce a judgnent
where there was no i ndependent basis for federal jurisdiction.
Futura 11, 144 F.3d at 11-12. Second, this court rejected
Futura's efforts to append the claim to an action against
Conmonweal th officials under the federal courts' supplenentary
jurisdiction in light of the different factual bases for the
cl ai ns. Id. at 12-13. In so ruling, this court expressly
declined to reach the substantive i ssues of whether CDC actually
was an alter ego of the Comonwealth and whether the

Commonweal th's El eventh Anendnent i munity had been wai ved for
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this claim 1d. at 13 n.®6.

Havi ng been denied relief against the Conmonwealth in
a separate proceeding, Futura then filed a notion in the
original action for proceedings on and in aid of the execution
of the original judgnment, seeking to hold the Comonwealth
directly accountable for that |udgnent. Futura advanced two
theories. First, Futura asserted the Commonweal th was |iable as
t he judgnment debtor of the original M judgnent under Fed. R
CGv. P. 69(a), which affords federal district courts the
enf orcenent nechani sns avail abl e under state law. Under this
theory, Futura relies in the alternative on two Puerto R co
Rul es of Civil Procedure, contending that under Rule 51.7,! the
Conmonweal th is a jointly-Iiable debtor who was not party to the
original action, and that under Rule 59,2 a decl aratory judgnent
shoul d issue that the Commonwealth is the party in interest in
the original litigation and required to conply wth the

judgnent. Secondly, Futura noved to substitute or join the

! Puerto Rico Rule 51.7 provides in relevant part,

When a judgnent is recovered agai nst one or nore of several
debtors, jointly liablefor an obligation, those debtors who are
not parties tothe acti on nay be surmoned t o show cause why t hey
shoul d not be bound by t he judgnent i nthe sane manner as if t hey
had been originally sued. . . . It shall not be necessarytofile
anewconplaint. . . . [T]hejudgnent debtor . . . nay assert any
def ense of fact and of law that may rel ease himfrom i abi

2 Puerto Ri co Rul e 59 provi des t hat when appropriate, "[t] he
Court of First Instance shall have the power to declarerights, status
and ot her | egal rel ati onshi p, even t hough anot her renedy i s or nay be
instigated. . . . The declaration. . . shall have the force and ef f ect
of final judgnments or resolutions.”
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Conmmonweal th in the original proceedi ng as successor in interest
to CDC under Fed. R Gv. P. 25(c). I mportantly, the
substantive claimthat the Commonwealth was |iable as an alter
ego of CDC and thus a de facto party to the original litigation
underlies both these efforts.

CDC opposed Futura's notion, asserting that the
district court woul d not have had jurisdiction over the original
action had the Commonwealth been a party, both because the
Conmmonweal th (or its alter ego) is not subject to diversity
jurisdiction and because the Comonwealth enjoys Eleventh
Amendnent immunity fromsuit in the federal courts.

Under the m staken i npression that this court inFutura
Il had rul ed agai nst Futura's alter ego claimon the nerits, the
district court denied Futura's notion, holding that (1) Futura
could not hold the Coormonweal th |iable as judgnent debtor under
Fed. R Gv. P. 69(a) since neeting the requirenents of either
Puerto Rico rule required what the court took to be a precluded
finding that CDC was the alter ego of the Comonweal th, and (2)
t he Commonweal th coul d not be substituted for CDC under Fed. R
Gv. P. 25(c) because that would render the corporate form of
CDC a nullity and abrogate the imunity of the Comonweal th from
suit in federal court. US. 1. Properties Corp. v. MD.

Construction Co., 186 F.R D. 255, 259-61 (D.P.R 1999). Futura

now appeal s.
.

CDC urges this court to resolve this case on El eventh
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Amendnent grounds and dismss the notion for lack of
jurisdiction over the Comonwealth.:?3 W need not address
El event h Arendnent i ssues where the matter may be di sposed of in
favor of the state (that is, the defendant alleged to be the

state) nore readily on other grounds. Parella v. Retirenent Bd.

of the Rhode |sland Enpl oyee's Retirenent System 173 F.3d 46,

54-57 (1st Gr. 1999). In this case there are good reasons not
to reach the El eventh Amendnent grounds.

Futura's contention that the Commonweal th waived its
El eventh Amendnment inmunity through the actions of its alter
ego, CDC, in pursuing counterclains against MDin federal court
presents a difficult Eleventh Anmendnent issue: does a state
voluntarily waive its El event h Arendnent protection agai nst suit
in federal court when its alter ego invokes the jurisdiction of
the federal <court through counterclains and cross-clains?
Futura presents a nore than colorable claimthat in this case,
the actions of CDC in the original action (in invoking the

jurisdiction of the court by filing its counterclains against

s Wi | e t he Suprene Court has reservedrulingontheinmnity
of the Commonweal t h under t he El event h Anendnent, see Puerto Ri co
Agueduct and Sewer Authority v. Metcalf & Eddy, Inc., 506 U. S
139, 141 n.1(1993), it isthesettledlawof this circuit that the
Commonweal t h enj oys El event h Amendnent i mrunity fromsuit i n federal
court, see, e.g., Ranmirez v. Puerto RicoFire Serv., 715 F. 2d 694, 697
(1st Gr. 1983). Therefore, to holdthe Cormonweal t h account abl e for
t he MDjudgnent rendered in federal court, Futura nust showthat the
Commonweal th has waived that immunity.
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both USI and MD* and the |ike) were sufficient to provide consent
to suit in federal court on the part of the Commonwealth. See

Qunter v. Atlantic Coast Line R Co., 200 U S 273 (1906)

(hol di ng that South Carolina wai ved El eventh Anmendnent i munity
where county treasurers enpowered to act on behal f of the state
litigated state clains in federal court represented by the state
attorney general); cf. College Savings Bank v. Florida Prepaid
Post secondary Education Expense Bd., 527 U S 666 (1999)

(raising the standard for finding waiver in another context,
hol ding that states mnust wunequivocally consent to suit even
where Congress explicitly seeks to shape state behavi or through
coercive regulation). A ven the conplexities of this issue,
resolving it properly mght well require a remand for a hearing
and resolution of questions of fact before a trial court.
Instead, we refrain from resolving this conplex question of
El event h Anendnent juri sprudence because of a prior question of
statutory subject matter jurisdiction

The doctrine of enforcenment jurisdiction®is a judicial

4 CDC filed counter- and crosscl ai nms agai nst USI and MD
respectively allegingthat the properti es were contam nated by nmercury
and seeking several mllion dollars indamges. These cl ains were
expressly rejected by the jury in the original litigation.

5 Like Futura I 1, we use the phrase "enforcenent jurisdiction”
to refer to that portion of ancillary jurisdiction based in the
i nherent power of federal courts toexercisejurisdictioninorder to
enforce their judgnents incertain situati ons where jurisdictionwould
ot herwi se be | acking. W do so both to mai ntain consistency andto
avoi d confusion arising fromthe rel ati onshi p of ancillary and pendent
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creation, born of the necessity that courts have t he power to enforce
their judgnents. Federal courts have the ancillary enforcenment
jurisdictionnecessary "to enable acourt to function successfully,
that is, to manage its proceedi ngs, vindicate its authority, and

effectuate its decrees." Kokkonen v. Guardian Lifelns. Co., 511 U. S.

375, 380 (1994). Wthout this ability to enforce judgenents rendered,
“[t] he judicial power woul d be i nconpl ete, and entirely i nadequateto

t he purposes for whichit was i ntended."” Bank of the United States v.

Hal st ead, 23 U.S. (10 Wheat.) 51, 53 (1825). Consequently "[t]he
jurisdiction of a Court is not exhausted by the rendition of its
judgment, but continues until that judgnent shall be satisfied."”

Wayman v. Sout hard, 23 U.S. (10 Weat.) 1, 23 (1825). See al so R ggs v.

Johnson Gounty, 73 U S. (6 Wall.) 166, 187 (1868) ("[I]f the power is

conferred to render the judgnent or enter the decree, it al soincludes
t he power to i ssue proper process to enforce such judgnent or decree.")
(citation omtted).

Hence, although federal courts are courts of limted
jurisdiction, they oftenretainresidual federal jurisdictionover
postj udgnent enforcenment proceedings flowing fromtheir original
jurisdictionover theaction. Ancillary enforcenent jurisdiction,

given its origins in the courts of equity, traditionally has an

jurisdiction. See Futurall, 144 F.3dat 9n.1. See also S. denn,
Not e, Feder al Suppl enmental Enforcenent Jurisdiction, 42S.C. L. Rev.
469, 472 (1991).
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equi tabl e and di scretionary character. Cf. The Judicial | nprovenents
Act of 1990, Pub. L. No. 101-650, § 310, 104 Stat. 5089, 5113-14
(1990), codifiedat 28 U.S. C. 8§ 1367 (codifyingthejudicially-crafted
common | aw of pendent and ancillary jurisdiction); 28 U.S.C. 8§ 1367(d)
(conferring discretion over exerci se of suppl enentary jurisdiction
wher e cl ai mi nvol ves "novel or conpl ex" state |l awi ssues or in casesin
which the jurisdictionally insufficient clainm predom nate). The
question of whether such jurisdiction shoul d be exerci sed may wel | vary

with the nature of the underlying basis for federal jurisdictionand

t he nature of the postjudgnent cl ai ns rade. See, e.qg., Thomas, Head &

Qi sen Enpl oyees Trust v. Buster, 95 F. 3d 1449, 1453-54 (9th G r. 1996)

(maki ng i ndependent assessnment of jurisdiction over suppl enent al
proceedi ngs i nvol vi ng newparties onthe basis of the nature of the

clainms presented); Sandlin v. Corporate Interiors, Inc., 972 F. 2d

1212, 1216-17 (10th Cir. 1992) (assessingjurisdictionof the court
over postjudgnment suppl enental proceedi ngs on basi s of the nature of
t he cl ai ms nmade).

Wher e t he postjudgnment cl ai mis sinply a node of execution
designed to reach property of the judgnent debtor inthe hands of a
third party, federal courts have often exercised enforcenent
jurisdiction. The principlethat federal courts have jurisdiction over
an ancillary action "to secure or preserve the fruits and advant ages of

a judgnment or decree rendered,"” whether inlawor inequity, is well
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settled. See, e.qg., Local Loan Co. v. Hunt, 292 U. S. 234, 239 (1934).

Wer e t he state procedural enforcenent mechani sns i ncorporated by Rul e
69(a) all owthe court to reach assets of the judgnent debtor inthe
hands of third partiesinacontinuation of the sane action, such as
gar ni shnent or attachment, federal enforcenment jurisdictionis clear.

See, e.qg., First National Bank v. Turnbull & Co., 83 U. S. (16 Wl l.)

190 (1872) (disputewiththird party over property | evied by sheriff

suppl enmental to original action); Pratt v. Albright, 9 F. 634

(C.C.E.D.Ws. 1881) (postjudgnent garni shrent proceedi ng suppl enment al

tooriginal action). See al so Peacock, 516 U. S. at 356-57 (listing
cases all owi ng garnishment, attachnent, voidance of fraudul ent
conveyances, and mandanus to denonstrate that enforcenent jurisdiction
enconpasses "a broad range of suppl ement ary proceedi ngs i nvolving third
parties to assist in the protection and enforcenent of federal

judgnments"); S. Genn, Note, Federal Supplenental Enforcenent

Jurisdiction, 42 S.C. L. Rev. 469, 489 n. 139 (1991).°5

Federal courts have expressly recogni zedtheir ability to

6 Federal courts have also at times awarded nonetary
j udgnent s agai nst i npecunious police officers and then all owed
enforcenent proceedings against nunicipalities which had
contractual obligations to pay such judgnents. Argento v.
Village of Melrose Park, 838 F.2d 1483 (7th Gr. 1988);
Skevofilax v. Qigley, 810 F.2d 378 (3d Gr. 1987). But cf.
Berry v. Mlenore, 795 F.2d 452 (5th Cir. 1986). W do not
deci de whether such indemification proceedings fall wthin
enforcenment jurisdiction.
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exercise jurisdictionover newparties insupplenmental proceedi ngs
wher e t hose proceedi ngs concerned property under the control of the
federal court due to an exi sting judgnment, even where t hose newparties

are nondi verse. See Freeman v. Howe, 65 U. S. (24 How.) 450 (1860);

M nnesota Co. v. Saint Paul Co., 69 U. S. (2Wall.) 609 (1864); GwinVv.

Breedl ove, 43 U S. (2 How.) 29, 35 (1844) (diversity not necessary for
awit of attachnment incidental to execution of judgnent). Whilethe
presence of a new party does not in itself relieve the court of
jurisdiction, the enforcenent proceedi ng nust be a nere conti nuati on of
t he prior proceedi ng and not an acti on based on new grounds. See

Angl o- Fl ori da Phosphate Co. v. MKibben, 65 F. 529 (5th Cir. 1894).

| nsof ar as such proceedings are a continuation of the
original action, the federal court retains residual jurisdiction
flowng fromits original authority torender ajudgnment inthe case.
Thi s extension of jurisdictionis necessary to ensure the court's
ability to enforce ajudgnment rendered agai nst t he judgnment debtor. As
t he Court remarked i nPeacock, ancillary enforcenment jurisdictionis
"at its core, acreature of necessity,” 516 U S. at 359. Thus these
proceedi ngs canreachthird parties solongasit is necessary toreach
assets of the judgnment debtor under the control of thethird party in
order to satisfy the original judgnment and thereby guarantee its
eventual executability.

| n many ways t hi s case gi ves t he appearance of fitting w thin
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this traditional paradi gmof enforcenment jurisdiction. After all, the
claimisinpart that the assets of CDCwerein effect transferred from
t he j udgnent debtor -- CDC-- toathird party’-- the Conmonweal th - -
t hr ough mechani sns of depl eti on and nonpaynent i n order to evade t he
judgnent. State postjudgment enforcement procedures, incorporatedinto
federal procedure by Rule 69(a), classically enconpass such fact
patterns. Andincolloquial terns, it could be thought that exercise
of enforcement jurisdiction here sinply protects the MDjudgnment.
Futura draws an anal ogy to a situation where a judgnment is entered
agai nst a corporate subsidiary and t he j udgnment i s unenf or cabl e because
t he corporate parent has | ooted the subsidiary. 1n suchinstance,
suits or enforcenment proceedi ngs agai nst the corporate parent to

enf orce t he judgnment have been permtted. See, e.q., Expl osives Corp.

of Anerica v. Garl amEnterprises Corp., 817 F.2d 894 (1st Cir. 1987)

(hol di ng parent corporation whichcontrolledlitigation on behalf of

subsi di ary bound by j udgnment); Pan Anerica Match Inc. v. Sears, Robuck

! We use t he | anguage of "third parties” wi thout i nany way
i nplying an outcone to the alter ego question. The very theory of
alter egoliability depends onthere beingtwo entitiestostart with.
See, e.qg., Brotherhood of Loconotive Engi neers v. Springfield Term nal
Ry. Go., 210 F. 3d 18, 25 (1st Cir. 2000) (piercingthe corporate veil
and t hus di sregardi ng corporate fornmalities entails determ ning that
two apparently i ndependent entities are in fact nere alter egos),
petitionfor cert. filed (U S Cct. 10, 2000) (No. 00-569). InFutura
LI this court recogni zedthat and referred to CDC and t he Cormonweal t h
as distinct "jural entities,” while not deciding the alter ego
guestion. Thedistrict court erredinthinkingthat thisreferenceto
distinct jural entities resolved the alter ego issue.
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and Co., 454 F. 2d 871 (1st G r. 1972) (hol di ng parent conpany bound i n
subsequent action by res judicata effect of judgnent against
subsi di ary).

Whileit istruethat one mght envisionFutura' s effortsto
recover here as anal ogous to pursuing assets of CDC that were
fraudulently transferred to t he Cormonweal t h, Futura has opted not to
so characterizeits efforts, likelyinrecognitionthat thereis an
anal ogy but not a perfect fit. Rather, Futura has consistently

characterized its efforts to enforce the MD judgnent agai nst the

Commonweal th as an attenpt toestablishliability directly onthe part

of the Commonweal th as the alter ego of CDC. See, e.qg., Peacock, 516

U S. at 358 (distinguishingcasesreliedonbyplaintiff Thomas because
t hey, unli ke Thomas, did not seek "the shifting of liability for
paynment of the judgnent fromthe judgnment debtor” tothe newparty).
Federal courts have drawn a distinction between postjudgnent
proceedi ngs that sinply present a node of execution to collect an
exi sting judgnent and proceedi ngs t hat rai se an i ndependent controversy
with anewparty, attenptingtoshift liability, andit is here that
Futura's present claimfounders.

Wher e a postjudgnent proceedi ng presents an attenpt sinply
to collect ajudgnent duly rendered by a federal court, evenif chasing
after the assets of the judgnment debtor nowin the hands of athird

party, theresidual jurisdictionstenmngfromthe court's authorityto
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render that judgnment is sufficient toprovide for federal jurisdiction

over the postjudgnment claim See, e.q., Thomas, Head, 95 F. 3d at 1454

(allowing plaintiff to disgorge fromthird parties the fraudulently
conveyed assets of the judgnent debtor because plaintiff is "not
attenptingtoestablish[thethird parties'] liability for the original
judgnent"). However, where that postjudgnent proceedi ng presents a new
substantive theory to establishliability directly onthe part of a new
party, sonme independent ground is necessary to assune federa

jurisdictionover theclaim since suchaclaimis nolonger anere

continuation of the original action. See, e.g., id. at 1454 n. 7,

citing Peacock, 516 U. S. at 356 n.6; Futurall, 144 F. 3d at 11 n. 2

("[Enforcenent jurisdiction] cannot extend to nost cases that seek to
assignliability for the judgrment to anewparty."); Sandlin, 972 F. 2d
at 1217 ("[W hen postjudgnment proceedi ngs seek to hol d nonparties
|'iable for ajudgnent on a theory that requires proof on facts and
theories significantly different fromthose underlying the judgnent, an

i ndependent basis for federal jurisdiction nust exist.").® These

8 Nor is it sufficient to rely on the incorporation of
state procedures in Rule 69(a) to establish federal enforcenent
jurisdiction. State courts, as courts of general jurisdiction,
are free to enpl oy any enforcenment nechani sns warranted by state
| aw, even where those nechanisns allow Iliability to be
established directly against a third party to the original
action. However, the limted nature of federal jurisdiction in
general confines the scope of enforcenent jurisdiction as well.
The i ncorporation of state enforcenent procedures through Rule
69 is not alone sufficient to create federal jurisdiction over
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di stinctions mght strike a netaphysical note for sone, but they have
been | ong honored by t he | awand have been recogni zed by t he Suprene
Court.

Thus i n Peacock, the Court rejected an argunent by t he am cus
United States to the effect that Thomas' veil -pi ercing clai mfell under
cl assic cases seeking to "force paynent by mandanus"” or to "void

postjudgment transfers,"” notingthat "neither Thonas nor the courts
bel ow characterized this suit this way," and that i ndeed "Thonas
expressly rejects that characterization of hislawsuit."” 516 U. S. at
357 n. 6. Since Thomas sought "to establishliability" onthe part of
a third party and not sinply "to collect a judgnent," the Court

requi red sone i ndependent basis to assert federal jurisdictionover the

claim 1d. SeealsoSandlin, 972 F. 2d at 1217 (decliningto assert

enforcenent jurisdictionover an alter ego cl ai magai nst third party

presented in suppl emental postjudgnment proceedi ngs under Rul e 69(a)

such enforcenent proceedings. The fact that Rule 69(a) may (by
way of state |law) afford procedural nechanisnms for enforcing an
existing federal judgnent against a third party not otherw se
| i abl e does not obviate the need to establish the jurisdiction
of the federal court over the supplenental proceeding. The
Federal Rules of G vil Procedure can neither expand nor limt
the jurisdiction of the federal courts, Fed. R Gv. P. 82, and
the issue of jurisdiction remains distinct fromthe question of
procedure. See Sandlin, 972 F.2d at 1215 ("Rule 69 creates a
procedural nmechanism for exercising postjudgnent enforcenent
when ancillary jurisdiction exists, . . . but cannot extend the
scope of that jurisdiction.”) (citations omtted).
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where t he factual predicate of the alter ego clai mwas substantially
di stinct fromthe facts provi ng t he underl yi ng cl ai mand no i ndependent
basis for federal jurisdiction existed).

In the present proceeding, Futura seeks to hold the
Commonweal t h account abl e for the exi sting MDjudgnment as an al ter ego
of CDC. Like piercingthe corporate veil, an alter ego clai mpresents
a substantive theory seekingto establishliability onthe part of a

new party not otherwise |liable. See Futura Il, 144 F.3d at 12

(describing alter ego theory as "a substantive theory for i nposi ng
liability uponentities that would, on first blush, not be t hought
i abl e" and as requiring "a subsequent and di stinct inquiry"). See

also Sandlin, 972 F. 2d at 1217-18 (hol di ng t hat federal enforcenent

jurisdiction does not reach alter ego clains unless sufficiently
intertwwnedwiththe nerits of the underlying action, as they invol ve
"different | egal theories"). | ndeed, Futura has consistently
characterizedits claiminthis fashion. Sincethe alter ego argunent
offers a newsubstantive theory that seeks to establish liability
directly on the part of a third party, the residual federal
jurisdictionfromthe original action does not flowto such aclaim
and hence sone independent ground for federal jurisdiction is

necessary. ?®

9 W do not answer the question of whether there is
federal enforcnent jurisdiction for any possible scenario
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Her e an i ndependent basis in federal jurisdictionis |acking:
t he sol e basis for federal jurisdictionover the original action was
diversity, and diversity jurisdictiondoes not exist where astateis
aparty. As federal courts arecourts of limtedjurisdiction, they
can act only where the Constitution and Congress endowt hemw th sone

affirmative ground to do so. See Kokkonen, 511 U.S. at 377. 1In

particul ar, Congress has not enpowered t he federal courts to exercise
diversity jurisdictionover the states. By the express terns of the
statute, the diversity jurisdictiondoes not ever extendto the states,
nor does it extendto Puerto Rico. See 28 U S.C. § 1332; id. § 1332(d)
(Puerto Ricotreated as a "state" for purposes of the statute, and

t heref ore not subject todiversity jurisdiction); N eves v. University

of Puerto Rico, 7 F.3d 270, 272 (1st Cir. 1993). The rul e t hat

nei ther Puerto Riconor astateis subject todiversity jurisdiction
extends totheir alter egos, as the alter ego of the state stands in

t he sane position as the state for diversity purposes. Mor v. A aneda

County, 411 U. S. 693, 718 (1973); University of Rhode Island v. AL W

involving an alter ego claim W do not rule out the
possibility that sonme alter ego clainms will present sufficiently
intertwi ned factual issues to warrant federal courts to assune
pendent jurisdiction over the clains. However, this is not such
a case. In this case, the factual bases of Futura's alter ego
claimare i ndependent and substantially distinct fromthe facts
rel evant to establishing liability against CDC in the origina
action. In any event, any possible judicial econony fromthe
si mul t aneous adj udi cati on of interdependent facts vani shed when
the initial proceedings closed.
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Chesterton Co., 2 F. 3d 1200, 1202-03 (1st Cir. 1993). Futura's claim

is not sinply oneto collect ajudgnent al ready rendered but rat her one
tonewy establishliability directly onthe part of athird party, the
Commonweal th. Inlight of thelack of anindependent basis for federal
jurisdictionover that party indiversity, we concludethat thereis
no federal enforcenment jurisdiction over this claim?°

Thi s concl usi on accords with t he general congressi onal policy

agai nst reaching states in diversity actions. An extension of federal

10 W are not persuaded by Futura's efforts to di stinguish
this case from Peacock and Futura Il on the ground that this
claimis brought in the context of a supplenental proceeding
rat her than a subsequent postjudgnent action. Because it brings
its notion for proceeding on and in aid of the execution of an
exi sting judgnment, Futura maintains that the court possesses
"the threshold jurisdictional power that exists where ancillary
clains are asserted in the sanme proceeding as the clains
conferring federal jurisdiction" that was lacking in those
cases. See Peacock, 516 U. S. at 355. However, the fact that
the district court had a basis for asserting jurisdiction over
the original matter only neets that threshold -- it does not
conclude the jurisdictional inquiry, as it is not a sufficient
showng alone to justify +the exercise of enforcenent

jurisdiction over any  suppl enent al pr oceedi ng. The
appropri ateness of the exercise of federal jurisdiction nust be
shown for supplenmental proceedings as well, particularly where

t hey involve the inposition of obligations on new parties. The
sinple fact that the suppl enental proceeding is brought as part
of the sane case does not relieve the court from i ndependent
consideration of its authority to address the specific clains
before it in the supplenental proceeding. See, e.qg., Sandlin,
972 F.2d at 1216-17 (assessing jurisdiction of the court over
postj udgnent suppl enental proceedi ngs on basis of the nature of
t he cl ai ns nmade) .
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enf orcenent jurisdictionto such cases woul d potentially provide a
means to evade, in effect, such limtations on federal court
jurisdiction. To permt the exercise of federal enforcenent
jurisdiction against the Conmonweal th on a theory that the origi nal
def endant was a nmere al ter ego of the Commonweal t h, and t hereby to hol d
t he Commonweal th the real party in interest, would violate these
limtations ondiversity jurisdiction. Thisis not acase wherethe
Commonweal th is plainly athird party hol di ng by happenstance t he
assets of the judgnent debtor. Rather, Futura naintains that CDC was
the alter ego of the Comonweal th all along. On that theory and in
I i ght of the congressional policy against maki ng the states (or the
Commonweal th) party to diversity actions, Futura shoul d not be ableto
reach the Commmonweal th here.

The anal ysis woul d be different if there were an i ndependent

jurisdictional basetobringinthe Coomonweal th. See Bl ackburn Truck

Lines, Inc. v. Francis, 723 F. 2d 730, 732-33 (9th G r. 1984) (al |l ow ng

enforcenment jurisdictionover alter ego clai mbut noting that federal
jurisdictionwoul dhave exi sted had t he new def endants been joinedin
theoriginal suit). That is not the case. Infact, had CDCthen been
determned to be the alter ego of the Commonweal th, federal
jurisdiction would not have exi sted over CDC at the outset of this
action. To evade this outcone and hol d t he Conmonweal t h | i abl e now by

asserting federal enforcenent jurisdictionwouldundermnethelimted
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nature of federal court jurisdiction and transgress, at least in
spirit, the congressional policy against making states party to
di versity actions.

It is noanswer to say, as Futura does, that diversityisto

be assessed at thetinethe actionis filed. Freeport-MMran, Inc. v.

KN Energy, Inc., 498 U. S. 426, 428 (1991) (per curiam . It is true

that a party later noving to a di fferent dom cil e does not destroy
previously established diversity. But that is adifferent probl emthan
this. Astateis never subject todiversity jurisdiction, unlike an
i ndi vi dual .

It is undisputedthat there was diversity jurisdictionover
t he ori gi nal action agai nst CDC. The Commonweal t h has deni ed t hat CDC
isits alter ego, and Futura did not then make the claim It woul d be
an anomal ous result if Futura coul d do t hrough ancill ary enf or cenent
jurisdictionwhat it could not dothrough original jurisdiction: force
Puerto Rico (or astate) to be a defendant in federal court based on

di versity jurisdictionwhen Congress has determ ned states are sinply

1 Nor does Futura's reliance onLaird v. Chrysler, 92 F. R D.
473 (D. Mass. 1971), persuade us. W thout deci di ng whet her t hat case
iscorrectly deci ded, Futura does not seek to add t he Cormonweal t h as
anewthird party defendant (as the defendant inLaird sought to add
the state of Rhode Island as a third party defendant) but rather
contends that "CDC and the Commonwealth . . . are now, and have
al ways been, one and the sane party." This contention that the
Commonweal th is al ready party to the judgnment renders Laird factual ly
I napposi te.
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not subject to diversity jurisdiction.

To sumup, since Peacock, courts have al | owed postj udgnent
actions to proceed agai nst third parti es where they seek to establi sh
t he control of the court over the assets of the judgnent debtor inthe
hands of that third party, and involve the third party only
incidentally. Those proceedings are different inkindfromthe alter
ego t heory advanced by Futurain this case, which by contrast seeks to
holdthe third party itself, the Commonweal th, directly accountabl e as
t he judgnent debtor under a new substantive theory of liability.
Absent sone i ndependent ground in federal jurisdiction, thereis no
federal enforcenent jurisdiction over such a claim

V.

Because it is inappropriate for the federal courts to
exercise ancillary enforcenent jurisdiction over this matter, we
vacate the district court's findings that CDC was not an alter
ego of the Commonwealth and that Puerto Rico Rules of G vi
Procedure 51.7 and 59 do not allow for enforcenent against the
Commonweal th, and we order dismssal of Futura's notion for
suppl enental proceedings in aid of execution of judgnent for
| ack of federal jurisdiction. Wiile the findings of the
district court in this proceeding were at odds with the finding

of the district court in Futura | that CDC was an alter ego of
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t he Commonweal t h, both opinions have been vacated, and hence
nei t her have any preclusive weight. This |eaves Futura free to
pursue what ever renedies may be available in the courts of the
Conmonweal th of Puerto Rico. Under Puerto Rico's saving cl ause,
the statute of [imtations has been tolled during the resol ution
of the questions of jurisdiction in the suits in federal court,

as CDC conceded at oral argument. 31 L.P.R A 8 5303. See Soto

v. Chardon, 681 F.2d 42, 49 (1st Gr. 1982) ("Under P.R Laws
Ann. tit. 31, 8§ 5303, the limtations period agai nst an action
ceases to run when the action is instituted in court; if the
action is discontinued, the case law has held that the
limtations period begins to run anew from that tinme. E.g.,

Feliciano v. Puerto Ri co Aqueduct & Sewer Auth., 93 P.R R 638,

644 (1966); Heirs of Gorbea v. Portilla, 46 P.R R 279 (1934);

De Jesus v. De Jesus, 37 P.R R 143 (1927)."). Qur denial of

jurisdiction over the suppl enental proceedings | eaves Futura no
worse off than had it sought to establish liability directly
agai nst the Commonwealth as an alter ego of CDC in the first
I nstance -- that is, with an opportunity to pursue its cause in
t he Commonweal th courts.

In Futura 11, this court said the Cormonweal th's treatnent
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of Futura "has been despicable,” and the Comonwealth has
“cleverly used its sovereignty to shield itself fromthe fair
consequences of its action," 144 F.3d at 13-14. This court
there described "the manifest injustice of the conduct of the
governnment of the Commonwealth of Puerto Rico throughout this
affair," 144 F. 3d at 14. Even manifest injustice, however,
does not create federal court jurisdiction. |f CDC pursues the
matter, it will be up to the Cormonweal th, through its courts or
| egi slature, to address the issue of that injustice.

So order ed.
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