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LYNCH, Circuit Judge. Disasters are saidto bring out the best

and t he worst in people. In Septenber 1998 Hurri cane Geor ges wr eaked
massi ve destructionin Puerto Rico. The nunicipality of Toa Al'ta was
badly hit and it sought federal disaster assi stance noni es fromFEMA,
t he Federal Emergency Managenent Agency. The i nflux of | arge di saster
relief funds can al so provide fertil e opportunities for corruption. In
1999 a jury convi cted Angel E. Rodri guez- Cabrera, the Mayor of Toa
Alta, and his friend, José Orl ando-Figueroa, the owner of a
construction conpany, of conspiracy and of corruptly solicitinga $2.5
mllion bribe froma private conpany as the cost of the conpany's
obtai ning the debris
cl eanup contract for the area. See 18 U. S. C. 88 371, 666(a)(1)(B).
The two were acquitted on extortion charges. Each was sentencedto a
termof 57 nonths. The two nen now appeal , rai sing nore than a dozen
argunents. W reject the attacks on both the convi ctions and sent ences
and affirm
l.

Viewed inthe light nost favorabl e to the prosecution, the facts
of the underlying crime are as follows.

Rodri guez- Cabrera, ni cknaned "Buzo," was t he Mayor of Toa Alt a,
and Orl ando- Fi gueroa was a contractor and the President of JOF
CorporationinPuerto Rico. Toa Altaqualifiedfor federal disaster

assi stance t hrough FEMA after being struck by Hurricane Georges in
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Sept enber 1998. In |l ate Septenber 1998, Ol ando- Fi gueroa entered into
a business venture with David Crawford, the president of MD
Construction, a M am -based conpany, and John Shavers, president of
JESCO Const ructi on Cor poration, adisaster cl eanup conpany based i n
M ssi ssi ppi, and Crawford' s forner partner i n other business ventures.
The pur pose of this venture was to secure debris cl eanup contracts with
| ocal nunicipalitiesinPuerto Rico. Eventually, JESCOenteredinto a
contract with the nmunicipality of Toa Alta (through its mayor,
Rodri guez- Cabrera) for post-hurricane debris di sposal.! The t own was
toreceive a"tippingfee" based on the anount of debris "tipped" into
itslandfill fromdunp trucks. FEMAwoul d pay for debris di sposal (and
thus the ti pping fee as well) based on t he anount of debris certified
to it by town officials.

I nthe course of negotiatingthe contract, Crawford and Shavers
met wi t h Ol ando- Fi guer oa and Rodri guez- Cabrera on Cct ober 22, 1998, at
Rodri guez-Cabrera' s officeinthe City Hall. Duringthis neeting,
Or | ando- Fi gueroa told Crawf ord and Shavers that t he Mayor want ed $2. 5

m | lion, apparently in exchange for the contract to JESCO. Crawford

! Cl eanup consisted of picking up the debris, grinding
it, and dunping it in Toa Ata' s landfill. The original
contract called for the town to pay JESCO $79. 00 per cubic yard
of ground-up debris, with an estimate of 100,000 cubic yards,
for a total payment to JESCO of $7.9 million. The contract was
| ater anended to provide for a per cubic yard paynent of $35.00
and included the charge to be paid by JESCO to use Toa Alta's
| andfill.

- 4-



and Shavers, accordingtotheir own testinony, were confused by t he
statenent. Orl ando-Fi gueroa repeated that the Mayor want ed $2.5
mllion. Mayor Rodriguez-Cabrera then tapped his chest and sai d,

"Buzo, twoandahalf mllion." After the neeting, Ol ando- Fi gueroa
i nformed Crawf ord and Shavers t hat t he Mayor had bot h Puerto R can and
federal officials inhis pocket and that he controll ed the island.

Shavers understood the $2.5 mllion as extorti on noney to be paid from
funds fraudul ently obtained fromFEMA; 2 the defendants at trial

characteri zed t he sumas beingthetown' s legitimtetippingfeefor

t he di sposal of an esti mated 500, 000 cubi c yards of debris at $5 per

cubi ¢ yard.

On Novenber 9, 1998, Shavers infornmed the FBI of the kickback
schene. The FBI wi red Shavers for his future neetings with defendants.
On Novenber 10, 1998, O'| ando- Fi gueroa travel ed to M ssi ssi ppi to neet
wi t h Shavers. He inforned Shavers t hat Rodri guez- Cabrera al so want ed
a pi ck-up truck and a t hr ee- wheel ed not orcycl e shi pped with the tub
grinder (a machine used to grind debris) that was to be used for the
job. He al sotold Shavers that Rodri guez- Cabrera wanted JESCOto gi ve
hi mthe tub grinder. Onthe sane day, an FBI undercover agent nmet with
Or | ando- Fi guer oa and Shavers. Duringthe neeting, Ol ando-Fi gueroa

expl ained to the undercover agent that JESCO needed to pay him

2 The noney, apparently, was t o cone fromexaggerated reports

of the anobunt of debris deposited and fal seinvoices that JESCOwas to
fill out and submt to Toa Alta for |ater subm ssion to FEMA.
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(Ol ando-Figueroa) $2.5mllionin order to grease Rodri guez-Cabrera's
pal m

The FBI al so taped nunerous tel ephone conversati ons bet ween
Shavers and Ol ando- Fi guer oa and Rodri guez-Cabrera. Inthecalls,
Shavers di scussed the $2.5 nmi |l i on, howhe had secured t he noney, and
howto deliver it to Rodri guez-Cabrera. At one point, Ol ando-Fi gueroa
t ol d Shavers t hat Rodri guez- Cabrera t hought t he phones m ght be t apped
and that they should not discuss the schene over the tel ephone.

On November 24, 1998, Shavers delivered $20,000 to Ol ando-
Figueroa as an initial deposit towards the $2.5 mllion. This
transacti on was vi deot aped. Ol ando- Fi guer oa used $3, 000 t o pay a debt
at atile store and then delivered $12, 000 of t he nobney to Rodri guez-
Cabrerainthe Mayor's of fice. Ol ando-Fi gueroa |l eft and was arrested
out si de, and Buzo's chauffeur racedinsidetotell the Mayor the news.
FBI agents then entered the building, throughamllingcrowd of over
one hundr ed peopl e, and went to Rodri guez-Cabrera's office. Agent John
Johnson identified hinself and i nfornmed Mayor Rodri guez-Cabrera that he
was under arrest. Rodriguez-Cabrera asked, "Wat is this about?"
Johnson responded that it was about the noney. Rodriguez-Cabrera
nodded. Johnson t hen asked wher e t he noney was, and Rodri guez- Cabrera
poi nted at his desk. Johnson then asked for consent to open the
dr awer; Rodri guez-Cabrera opened it hinself and handed t he noney to

Johnson. Rodriguez-Cabrera was not gi ven M randa warni ngs. See
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Mranda v. Arizona, 384 U.S. 436 (1966). Wil e this was happening, the

Mayor's staff menbers were bangi ng on the walls and yelling. The
agents wanted to nove quickly to a nore secure place.

The def ense t heory was t hat t he def endants never denmanded a $2. 5
m | |ion ki ckback, that the $2.5 mllion figure represented the ti pping
feeto be paidtothecity for useof its landfill, and that it was
Shaver s who was corrupt and who wanted to submt fal sified docunments to
FEMAto increase his profits. Both defendants testified. The jury
rejected their theory and found them guilty.

1.

Agai nst t hi s background, we di scuss the i ssues rai sed on appeal .
O theissues, the nost serious are the denial of acontinuance of the
trial and the exclusion of an old crimnal conviction of Shavers.
1. Denial of the Defendants' Requests for Continuance Based on
Ability to Prepare for Trial

The defendants filed five notions for continuance of trial,
articulatingthreedifferent grounds: (1) i nadequate tine to prepare,;
(2) inadequate tinme toinspect the jury selection records; and (3)

excessi ve, negative pretrial publicity.® The argunent that has t he nost

3 It appears that only Rodriguez-Cabrera filed any
noti ons for continuance, although Ol ando-Fi gueroa argues in his
brief that the district court erred in not granting a
conti nuance based upon inadequate tine to prepare for trial
Because we reject the argunent, we do not inquire as to whether
O | ando- Fi gueroa preserved the issue.
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surface plausibility is that defendants were not gi ven adequatetineto
prepare for trial.
The district court has broad discretion to grant or deny

continuances. See United States v. Brand, 80 F. 3d 560, 564 (1st Cr.

1996). Adistrict court's decisionstands unlessit is a"nmanifest

abuse of discretion.” United States v. Devin, 918 F. 2d 280, 291 (1st

Cir. 1990) (denying md-trial continuance) (citingMrris v. Sl appy,

461 U. S. 1, 11-12 (1983)). That discretionis nonetheless |imted by

t he def endants' constitutional rights to effective assi stance of

counsel andto the testinony of defense witnesses. United States v.

Sol devi |l a-Lopez, 17 F.3d 480, 487 (1st Cir. 1994).

Anmong the factors to be considered in review ng a denial of a
notion for a continuance are t he anount of time necessary for tri al
preparation, the anount of tine actually avail abl e for preparation, the
defendant's diligence, the inconvenience to the court and ot her
parties, thelikely utility of a continuance, and any unfair prejudice

caused by the denial. United States v. Saccoccia, 58 F. 3d 754, 770

(1st Gr. 1995), cert. denied, 517 U. S. 1105 (1996); Sol devi | a- Lopez,

17 F. 3d at 488.

The def endant s were arrested and arrai gned on Novenber 24, 1998.
Soon thereafter (it i s not clear exactly when), the defendants were
provided with copies of nmost of the FBI surveillance tapes.

Def endant s wer e i ndi ct ed on Decenber 11, 1998. The district court held
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a status conference on January 5, 1999, at whichtinmethetrial date
was set for February 3, 1999. U timtely, although a jury was
i npanel ed on February 3, openi ng argunents and t he present ati on of
evi dence was postponed until February 8 to acconmodat e a personal
request by Orl ando- Fi gueroa's attorney.

At the status conference, the court ordered the governnent toturn
over all Brady and Gglio materials by January 14, 1999, all
transcripts of the audi o tapes by January 15, 1999, and all Jencks Act
di scovery materials, including grand jury m nutes, by January 22, 1999.
The court al so ordered the governnent tofileawittenFed. R Crim
P. 12(d)(2) designation of evidence by January 8, 1999.

The def endants' main argunent i s that on January 13, 1999, the
gover nment overwhel ned t hemw t h 2, 000 pages of docunents, 19 tapes and
transcripts, and 2 vi deo tapes and transcripts, and that they di d not
have enough time to prepare for trial. Inaddition, the defendants
cl ai mt hat t he government provi ded themwi th si xty pages of FBI Form
302's and sone Jencks material (they do not say howmnuch) on January
26, 1999, one week beforetrial, andwith sonme corrected transcripts on
February 1, two days before trial.

Al t hough t he bul k of the conpl ai ned- about material s were provi ded
to the defendants on January 13, it was not until six days | ater, on
January 19, that the defendants filed their first nmotion for a

continuance. Thereis no explanationinthe briefs for this del ay.
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That first notion for a continuance (based on i nadequate tine to
prepare for trial) and t he def endants' subsequent noti ons were all
deni ed by the district court. Thereis no nechanical test or formul a
toapply inreview ng a deci sionto grant or deny a conti nuance; each

case nmust be evaluatedonits own facts. See United States v. Torres,

793 F.2d 436, 440 (1st Cir. 1986).

The di strict court, in denying defendants' notion, first pointed
out that defendants had had in their possession the only rel evant
vi deot ape and fifteen audi o tapes consi sting of short tel ephonic
conversations prior to theindictnment, which had occurred on Decenber
11, 1998. Next, the court noted that it had taken "neticul ous steps”
to ensure that defendants woul d recei ve what t hey needed to prepare
t heir defense. Specifically, the court had ordered the governnent (1)
tofileits Fed. R Crim P. 12(d)(2) designation of evidence by

January 8, (2) toturn over Brady andd glio materi al by January 14,

(3) todeliver transcripts of the audi o tapes by January 15, and (4) to
pr oduce Jencks Act discovery material, includinggrandjury mnutes, by
January 22.

Turning tothe factors set out i nSaccocci a and Sol devi | a- Lopez,

thetrial court noted that defendants had received total access tothe
necessary informationand that, during a conference hel d on February 3,
Rodri guez- Cabrera' s counsel had recogni zed that the fil e was conpl et e.

The court thus determ ned t hat def endants had adequate tine to prepare
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their defense and that a continuance woul d not be useful. As to
i nconveni ence, the court statedthat it had a full docket with many
nmul ti - def endant cases al ready schedul ed for trial. The court concl uded
t hat defendants had not denonstrated unfair prejudice.

There was no error in denial of a continuance on grounds of
i nadequate time to prepare. The tapes, which were the heart of the
prosecution's case, were i n def endants' hands by Decenber 11, 1998,
al nost two nonths beforetrial. Defendants coul d have had transcripts
prepared t hen, but chose not to, andrelied on the transcripts the
gover nment prepared. They thus cannot conplain about the
unavai l ability of transcripts, which are, we note, sinply aids tothe
jury. Defendants also say that if they had had nore tinme, they m ght
have di scover ed t wo pi eces of evi dence whi ch becane t he basi s of the
newtrial notion. W discuss thoselater and pause only to note t hat
thereisnoreasontothink either piece of evidence woul d have made
any difference. Also, giventhetrial court's rulingthat i npeaching
evi dence (past crim nal convictions) as to Shavers was i nadm ssi bl e,
further tinme to di scover such evi dence was poi ntless. |If defendants
want ed, as they nowsay, an expert on debris (for reasons still vague),
such an expert shoul d have been sought earlier. Wilethetrial judge
hel d def endants to a t ough schedul e, i nthe absence of a show ng of

unfair prejudice to defendants, there was no nmanifest abuse of
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di scretion. The Speedy Trial Act, 18 U.S.C. § 3161, attenpts, after

all, to get defendants to trial within 70 days of indictnent.

2. Inadequate Tinme to Inspect the Jury Selection Records

Crim nal defendants have an absolute right to i nspect jury

sel ectionrecords pursuant to28 U.S.C. 8§ 1867(f). See United States

v. Royal, 100 F. 3d 1019, 1025 (1st G r. 1996). These defendants sought
toexam nethe district court's jury selectionrecords inorder to
prepare a chall enge to the requi renment that jurors understand Engli sh.
Consequently, on January 19, 1999, the defendants filed a notion for
t he di scl osure of all jury sel ecti on docunents. On January 25, after
an i n-chanbers conference, the district court granted access tothe
documents. Wil e acknow edgi ng t he defendants' right toinspect the
jury sel ection docunents regardl ess of their reason for wanting to do
so, the court alsoclearly and correctly expl ai ned that any chal | enge

to the English proficiency requirenent was forecl osed by First Grcuit

precedent. See United States v. Flores-R vera, 56 F. 3d 319, 326 (1st
Cir. 1995).

On January 27, the defendants filed a notion requesting a stay of
proceedi ngs to give themtine to gather i nformation on jury sel ection
and prepare a chall enge. Because it felt the notion did not contain
the requisite sworn statement of facts which, if true, would

denonstrate that the jury selection nethod failed to conply with
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statutory requirements, see 28 U. S. C. 8§ 1867(d), the district court
summari | y deni ed t he conti nuance. On February 1, the defendants then
filed asecond notionto stay proceedings inorder toinspect thejury
sel ection records and prepare a chall enge. On February 2, this notion
was deni ed as wel |, for several reasons. The court noted agai n t hat
any chal |l enge to the Engl i sh | anguage requirenment was forecl osed by
circuit precedent, and that the noti on was untinely. Pursuant to 28
U.S.C. §1867(a), adefendant may file a notion to stay proceedi ngs
prem sed upon a chall enge to jury sel ecti on procedures "before the voir
di re exam nati on begins, or within seven days after the defendant
di scovered or could have discovered . . . the grounds [for the
chall enge]." 1d. Thecourt foundthat the defendants had nade cl ear
at the January 5 status conference that they i ntended to chal |l enge t he
Engl i sh | anguage requi renent, but didnot filetheir first notionto
st ay proceedi ngs until January 27, thus pl aci ng thembeyond t he seven-
day time limt of 8§ 1867(a).

Al though the trial judge was in error on several of hisrulings --
matt ers we address to gi ve gui dance -- inthe end none of these errors
woul d cause a reversal here, for various reasons.

There are two problens with the district court'srulings. First,
Royal held that "a district court may not require a defendant
requesting access tojury selectionrecords tosubmt with that request

"a sworn statenment of facts which, if true, would constitute a
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substantial failuretoconply withthe provisions of thistitle.'" 100
F.3d at 1025 (quoting 8 1867(d)). Thus, only aformal § 1867(a) notion
actual Iy chal l engi ng the jury sel ecti on process nust be acconpani ed by
such a statenent, not arequest to examnethe jury sel ectionrecords
or a notion for a continuance to have tine to study those records.
Second, the district court was in error in finding tardy
def endants' request for astay inorder toinspect thejury selection
records. The seven-day filing requirenment applies only to the 8
1867(a) notion actual ly challenging the jury sel ection process. That
i's, subsection (a) itself refers only to such a notion, not to a
prelim nary notion seeking access tojury sel ection docunents. See

United States v. Alden, 776 F.2d 771, 773-75 (8th Cir. 1985) (a

def endant has the right to i nspect bef ore he or she nakes a notionto
chal I enge the jury-sel ecti on procedures under § 1867(a); defendant need

only allege that heis preparing such notion), cited with approval in

Royal , 100 F. 3d at 1025. Thus, the seven-day filingrequirenent, |ike
t he sworn statenent requirenent at i ssue inRoyal, didnot applyto
def endants' request for time to study the jury records.

Thi s, however, does not end the matter. Defendants' principal
argunment hereisthat thedistrict court didnot afford themsufficient
time to obtain and review the jury selection nmaterial. The
"unqual i fied" right of access to such material, defendants contend,

woul d be nmeani ngl ess wi thout a reasonable tine toinspect the naterial.
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Al t hough the point is agoodoneinprinciple, it fails onthe
facts here. Rodriguez-Cabrera's attorney plainly was aware of the
Engl i sh proficiency question, as the trial court found, before he
appeared in the case on Decenber 14, 1998. Counsel nonet hel ess wai t ed
over one nonthtofiletheinitial inspectionnotion. The only ground
def endant was t hen rai si ng was forecl osed by specific precedent. The
Engl i sh proficiency requirement had beenrejected by this court in

Fl ores-Ri vera, supra. While defendants theoretically could have

di scover ed anot her reason for challengingthe jury, they still, despite
t he abundant anount of time t hey nowhave had, present no reason for
attacking the jury selection process. And so defendants cannot

prevail .*

3. Pre-Trial Publicity

The def endants al so argue that the district court erred in not
granting their notion for acontinuance based upon adverse pre-tri al
publicity. There was intense nedia coverage of the arrest and

i ndi ctment; by defendants count there were 153 articles in seven

4 Further, the renedy for denial of access woul d be a remand
withinstructionsto pernmt defendant sufficient tinetoinspect the
rel evant records. See Royal, 100 F. 3d at 1025-26 (error i n denying
access to jury selection records did not require reversal of
def endant' s conviction but rather a remand for an opportunity to
i nspect those records; if, onremand, defendant then found a basi s on
whi ch t o mount a challengetothejury, hecouldfile anotionfor a
new trial).
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newspapers on the topic inthe 60 days after their arrest, and nunerous
br oadcast accounts. Infact, thedistrict court i ssued a gag order on

January 5, 1999, in an attenpt at control. The coverage t hen abat ed.

Inthe end, thereis littlenmerit tothis claim 1In deciding
whet her to grant such a notion, the court nust determne if prejudice

exi sts fromthe publicity. See United States v. Moreno- Moral es, 815

F.2d 725, 733-34 (1st Cir.), cert. denied, 484 U S. 966 (1987). It is

not enough for a defendant sinply to clai mthat the jurors were exposed

t o news accounts of thecrine. See United States v. Medina, 761 F. 2d

12, 18-19 (1st Cir. 1985). Instead, a defendant "nust showt hat t he
setting of thetrial was inherently prejudicial."” [d. (quoting Mrphy
v. Florida, 421 U S. 794, 803 (1975) (on change of venue)). Prejudice
may be presuned where inflammatory publicity has so saturated a
community astorender it difficult todrawan inpartial jury or where

enough jurors admt to prejudiceto cause concern as to any avowal s of

inpartiality by the other jurors. See United States v. Rodri guez-

Cardona, 924 F. 2d 1148, 1158 (1st Cir.), cert. deni ed, 502 U. S. 809

(1991). Inthis case, the court determ ned that, although there was
substantial publicity surrounding the trial, there was nothing
particularly inflanmatory about it, and that the coverage "r[an] the
ganmut frommal i gni ng to chanpi oningto defendingto praisingto sinply

reporting onthe [d]efendant's situation.” Intheir brief tothis
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court, the def endants provide no citations to any evi dence that the
pre-trial publicity was particularly inflammtory or prejudicial.
Nor did voir dire reveal bias. The defendants argue that the
district court erred in failing to individually voir dire each
prospective juror outsidethe presence of other jurors regardi ng his or
her exposureto pre-trial publicity andthe effect, if any, of such

exposure. "I n cases where thereis, inthe opinion of the court, a

significant possibility that jurors have been exposedto potentially

prejudicial mterial . . . the court should proceedto exam ne each

prospective juror apart fromother jurors and prospective jurors.”

Patriarca v. United States, 402 F. 2d 314, 318 (1st Cr. 1968) (enphases

added), cert. denied, 393 U. S. 1022 (1969). At voir dire, however, the

di strict court asked whet her anyone had seen or read anyt hi ng about t he
case. The court then questioned each prospective juror who had
answered affirmatively concerni ng the circunstances under whi ch he or
she had been exposed to publicity and whet her, despite this exposure,
t he i ndi vi dual coul d put his or her know edge about the case asi de and
deci de t he case only on t he evi dence presented. The district judge
t hen excused several jurors foll ow ng such questi oni ng. Defendants do
not specify anything that the court m ssed or failedtoinquire about
during these exchanges. "The trial court has broad di scretioninits

conduct of the voir dire because the determ nation of inpartiality . .
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. isparticularly withinthe province of the trial judge." Medi na, 761
F.2d at 20 (internal quotation marks and citations omtted).
Further, as the district court noted, the defendants had fail ed
t o nove for a change of venue, placing onthem"a significantly heavier
burden to showt hat wi despread community publicity . . . render[s

their] trial presunptively unfair." Moreno-Mrales, 815 F. 2d at 739.

Thi s court has specifically notedthat requesting a change of venue
"remai ns a feasi bl e option for a Puerto Ri co accused confronted with
publicity at home." |d. at 737. The district court also correctly
poi nt ed out that Rodri guez-Cabrera was com ng up for re-electionin
Novenber of 2000 and, so, it was unlikely that postponingtrial would
have resul ted i n di m ni shed press coverage. . id. ("Application for
a conti nuance rat her than a change of venue is particul arly di sfavored
where . . . thereis little reasonto believe that the prejudicial
publicity conplained of will abate within a foreseeabl e peri od.

Char ges of corruption by high public figuresinherently generate
consi derabl e public attention and notice. This court has affirned
deni al s of notions to change venue or postponetrial duetopre-trial
publicity in cases invol ving nuch nore high-profile, sensational

crimnal activity. See, e.d., United States v. Angi ul o, 897 F. 2d 1169,

1180-83 (1st Cir. 1990) (involving multi-defendant RICOtrial of

| eadi ng Boston organi zed crime figures); Moreno- Moral es, 815 F. 2d at

729-31 (invol vi ng police shooting of two supporters of Puerto Ri can
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i ndependence and al | egations inthe press and at tel evi sed heari ngs
bef ore Puerto Rico's senate that the police officers had nurderedthe
activists after they had been captured and ful ly subdued). O her

courts of appeal s have done the sane. See, e.qg., United States v.

Mal donado- Ri vera, 922 F. 2d 934, 966-67 (2d Cir. 1990) (i nvol vi ng $7

mllion Brinks robbery by Puerto Rican independence group "Los

Machet eros, " or "the machete wi el ders"), cert. deni ed, 501 U S. 1233

(1991).
4. District Court's Determ nati on of Jurors' Under st andi ng of
Engl i sh.

Def endant s argue that the district court failedto adequately
pr obe whet her t he prospective jurors sufficiently understood Engli sh.
Their primary contentions are that the district court shoul d have: (1)
used t he questi onnai re propounded by def endants; and (2) asked t he
prospective jurors, in Spanish, not English, whether they had any

probl enms under standi ng the proceedi ngs.®

> Rul e 24(a), Fed. R Cim P. provides that the district
court "may permt the defendant or the defendant's attorney and
the attorney for the governnent to conduct the exam nation of
prospective jurors or may itself conduct the examnation." In
the latter case, the court shall allow the defendant or his
attorney and the attorney for the governnment to suppl enent the

guestions posed by the court, or it "shall itself submt to the
prospective jurors such additional questions by the parties or
their attorneys as it deens proper." 1d.

-19-



"Because voir diredetermnationsrely largelyon. . . imed ate
percepti ons, federal judges have been accorded anpl e di scretionin

det erm ni ng how best to conduct the voir dire.” United States v.

Brown, 938 F.2d 1482, 1485 (1st Cir.) (internal quotation marks

omtted), cert. denied, 502 U S. 992 (1991). Such discretionis

"subj ect only tothe essenti al demands of fairness."” Real v. Hogan,

828 F.2d 58, 62 (1st Cir. 1987). Thus, a district court:
need not permt counsel to dom nate the process, nor pose every
voir dire question requested by alitigant. It is nore than

enough i f the court covers t he substance of the appropri ate areas
of concern by framng its own questions in its own words.

Def endant s had requested that the district court submt tothe
prospective jurors a questionnaire concerning proficiencyinEnglish.
Accordi ng to defendants, the district court deniedthis request but
stated that it wouldincorporateintoits voir direthe questions it
deenmed useful and pertinent. The voir dire exam nati on, however, did
not include any questions concerning English | anguage ability.

Def endants t hen asked the trial judge toinquire, inSpanish,
whet her anyone was havi ng pr obl ens under st andi ng ei t her t he judge's
guestions or hisinstructions. The judge repliedthat the | anguage of
t he court was English and t hat he al ready had addressed the i ssue in
witing. The judge nonet hel ess asked, in English, whet her anyone had

had di fficulty in understandi ng Engli sh during the session. One person
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answered affirmatively and he was excused. When defendants again
request ed that t he question be posed i n Spani sh, the judge refused and
responded that "[t]he jury planinthis district has taken care of
th[e] situation.”

Def endants rely onThornburg v. United States, 574 F. 2d 33 ( 1st

Cir. 1978). The defendant there had been convicted in the federal
di strict court in Puerto Rico of drug-related offenses. Hethenfiled
a 8 2255 notion, claimngthat at | east one, and maybe as many as four,
jurors had been unabl e to understand English. Seeid. at 34. One
juror previously had been di squalifiedfromjury service due to poor
Engl i sh and two ot her jurors had i ndi cated onthe juror qualification
forms that they had little ability to read, wite, speak, and
under stand English. Seeid. at 34-35. Here, incontrast, defendants
do not point toany evidence that any juror's ability to understand
English was deficient.

The district court didnot abuseits discretioninthe manner in

which it conducted the voir dire.

5. Denial of the Motion to Suppress the Seized $12, 000
Rodr i guez- Cabrera noved, inter alia, to suppress the noney sei zed

fromhis desk at thetine of his arrest. After hol di ng a suppressi on
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hearing, the district court denied this prong of the notion.® Qur

reviewof the district court's ultimte concl usi on concerning the

suppressi on deci sionis de novo. See Onelas v. United States, 517

U.S. 690, 699 (1996); United States v. Andrade, 94 F.3d 9, 12 (1st QGrr.

1996) .

The probl emraisedis this. The agent only knewof the | ocati on
of the noney because he asked Rodri guez- Cabrera where it was, but
Rodri guez- Cabrera had not been gi venM randa war ni ngs bef or e bei ng
asked t hat question. Rodriguez-Cabrerathus argues t he consensual
search that resultedin the discovery of the noney was the "fruit of a
poi sonous tree" -- the poisonous tree being Rodriguez-Cabrera's
statenent elicitedinviolationof the Fifth Anendnent -- and shoul d
t heref ore have been suppressed. Whet her or not the district court
erredinadmttingthe evidenceis not aninportant i ssueinthe case,
as the adm ssi on of t he noney, assum ng dubitante there was error at
al I, was harm ess beyond a reasonabl e doubt. First, the actual bundl e
of cash added littleto the governnent's very strong case. Second, the
def ense theory of the case was t hat Shavers was t he one behi nd t he
scheme. As to the noney that changed hands, the defendants testified

that it was for payment to one of the | ocal contractors who had done

6 The district court, however, suppressed evidence of
Rodri guez-Cabrera's gesture toward the desk drawer due to the
failure to give Mranda warni ngs.
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sone wor k. Thus, the $12, 000 dol | ars i n Rodri guez- Cabrera's desk was

entirely consistent with the defense theory.

6. Adm ssion of Evidence of Rodriguez-Cabrera' s Prior Bad Acts
Rodri guez- Cabrera argues that the district court abused its
discretioninadmtting evidence of his prior bad acts -- specifically,
evi dence t hat he had previ ously demanded a sumof noney and a per-tire
royal ty i n exchange for awardi ng a nuni ci pal tire renoval contract.
Speci fically, defendant conceded t he evi dence was adm ssi bl e under Rul e
404(b), Fed. R Evid., but argues the court inproperly bal ancedthe
evi dence under Rul e 403, Fed. R Evid. Wereviewadistrict court's
decision to admt or exclude evidence for abuse of discretion.

See United States v. G lbert, 181 F.3d 152, 160 (1st Cir. 1999).

The judge heard t he governnent' s proffer of the prior bad acts
evidence and deferred ruling after Rodri guez-Cabreratestified, denying
any attenpt at extortion and sayi ng that the transacti on was i nnocent.
The court ultimately deci ded t he testi nony was adm ssi bl e to prove
Rodri guez-Cabrera's i ntent and | ack of m stake. The issue of intent
was t hus beforethejury. Thedistrict court alsoinstructedthejury
that it could consider this evidenceonly for thelimted purpose of
whet her Rodri guez-Cabrera had the state of mndor intent toconmmt the

crine. The district court acted well within its discretion in
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admtting the evidence. See G lbert, 181 F. 3d at 160-61; see al so

United States v. Agui l ar- Aranceta, 58 F. 3d 796, 798 (1st G r. 1995).

Or | ando- Fi guer oa al so conpl ai ns of spillover effect on hi mfrom
this evidence. But the judge'sinstructionstothe jury made cl ear
t hat t he evi dence was only being offered as t o Rodri guez- Cabrera for
the |l imted purpose of deci di ng whet her Rodri guez-Cabrera had the state

of m nd or i ntent necessary tocomrt the crines. There was no error.

7. Excluding Shavers' Stale Conviction

The defendants argue that the district court abused its
di scretion by excl udi ng evi dence of Shavers' nore-than-ten-year-old
convictionin1986 for mail fraud,” acrineinvol ving "di shonesty or
fal se statenent™ under Rule 609(a)(2), Fed. R Evid. Under Rul e
609(b), evidence of such a convictionis not adm ssi bl e unl ess the
court determnes "intheinterests of justice, that the probative val ue
of the conviction supported by specific facts and circunstances

substantially outweighs its prejudicial effect." After twoin-chanbers
hearings, the district court concl uded that the probative val ue of the
i npeachnent evi dence di d not substantially outweighits prejudicial

ef fect.

! Shavers had pled guilty to mail fraud as a result of

his participationinthe preparation and subm ssi on of fal se financi al
statenents to a bank to obtainaloan for aclient of his manufacturing

conpany.
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While Rule 609, Fed. R Evid. is primarily concerned with
potential unfairness to a defendant when his prior convictions are
of fered, the 1990 Amendnent to Rul e 609(a) rejects the approach t hat
t he rul e does not al so protect governnent witnesses. Thisis acasein
whi ch t he def ense di d put i nto di spute the behavi or of t he gover nnent
wi t ness. A conponent of the defense was that t he governnent had gone
af ter the wong def endant -- that Shavers was the culprit. Wilethis
i ncreased t he val ue of the 1986 conviction to the defense, it al so
increasedits prejudicial effect. Therulingwas withinthe court's
di scretion. Wil e Shavers was a key wi t ness, the case did not turn on
Shavers' testinony alone. Inadditiontothe tapes of the defendants'
own wor ds, at | east three other w tnesses corroborated Shavers' account
of the events. These i ncluded Crawford, an FBI agent who had att ended
the M ssissippi nmeeting with Shavers and Ol ando- Fi gueroa, and a
cooperating witness who had pled guilty. The defense's purposein
using the mai | fraud conviction could well have been not so nmuchto
showt hat Shavers' testinony was untrue but rather to use the evi dence
as propensity evidence and t hereby show t hat Shavers was just as
crimnally cul pable as the defendants.

Mor eover, the defense was abl e to i npeach Shavers' credibility
wi th nore recent di shonest acts by Shavers. For exanpl e, defendants
wer e abl e t o suggest t hrough cross-exam nati on that Shaversinitially

was wi |l lingtoengage in "wheeling and dealing” for his benefit and
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only went to the FBI once he was "confronted wi th t he magni t ude of the
corrupt solicitation and extortion." Defendants al so presented
evi dence t hat Shavers had nore recently been under i nvestigation for
payi ng of f a Loui si ana official inconnectionwth adebris collection
contract. That isanorefactually simlar situationto this case than
the 1986 mail fraud conviction, and was used to attack Shavers'
credibility. While ajudge could al so have concl uded t hat t he mai |
fraud convi cti on was adm ssi bl e, there was no abuse of discretionin

the district court's bal ancing.

8. Allowi ng the Governnment to Recall A Wtness for Rebuttal

Def endant s argue that the district court abused its discretion by
al |l owi ng t he governnent torecall aw tness for rebuttal after it had
concluded its case in chief. Orlando-Figueroa testified for the
defense t hat on Novenber 24, 1998, the day he was arrested, he was
going to nmeet with Marcos Reyes-CGonzal ez in order to pay him(for
debri s cl eanup work he had perforned) the $12, 000 t hat was found in
Rodri guez- Cabrera' s desk.

Reyes- Gonzal ez was a cooper ati ng gover nnent wi t ness who had pl ed
guilty to charges related to his involvenent in the schene. He
testifiedduringthe governnment's case-in-chief regardi ng events that
t ook pl ace before the arrests on Novenber 24. Then, upon hearing

O | ando- Fi gueroa' s testi nony about t he $12, 000, t he gover nment sought
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torecall Reyes-Conzalez totestify that he was not expecting any noney
on Novenber 24. The court allowed the testinony. This was proper
rebuttal testinmony, and the defendants do not argue ot herw se on
appeal. On rebuttal, Reyes-Gonzal ez was al so questioned, over
obj ecti on, about statenments Ol ando- Fi guer oa nade t o hi mabout the $2.5
m | lion. Defendants argue that the judge shoul d not have al | owed t he
governnment to recall Reyes-Gonzalez at all, but the real issueis
whet her t he portion of his testinony regardingthe $2.5 m | i on shoul d
have been al l owed. The trial judge found that the government only
| earned of the post-arrest conversations regarding the $2.5mllion as
aresult of preparing Reyes-Gonzal ez to give his rebuttal testinony.
The def endant s argued t hat t he gover nnent shoul d have elicitedthis
i nformation fromReyes-CGonzal ez i n preparing hi mfor direct exam nation
and shoul d have presentedit tothe jury on direct exam nati on. Reyes-
Gonzal ez' s direct testinony concerned the pre-arrest i nformation, and
thetrial court credited the expl anation that Reyes- Gonzal ez never tol d
t he governnent at his pre-trial interviews that he had any post - arrest
information. On cross-exam nation on rebuttal, Reyes-Gonzal ez
testified that he only recalled Ol ando-Fi gueroa's post-arrest
statenents about the $2.5 ni | lion after readi ng a newspaper article
about Orl ando-Fi gueroa's testinony attenptingtojustify the $2.5

mllion.
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A@venthe court's crediting of the governnment's expl anation, there
was no abuse of discretioninallowngthe governnment torecall Reyes-

Gonzal ez to offer rebuttal testinony.

9. Denial of the Mdtion for a New Tri al

The def endants cl ai mthat the district court abusedits discretion
in denying the notion for a newtrial based on newly di scovered
evi dence, primarily an independent survey conm ssi oned by Shavers t hat
showed that the | andfill contai ned approxi mat el y 285, 160 cubi ¢ yards of
debris and coul d accommpdate up to 565, 000 cubi c yards of debris.
According to the defendants, this shows that the $2. 5 m | lion was for
a tippingfee of $5.00 per cubi c yard of debris. The survey had been
sent to FEMA, but FEMA had not provided it to the prosecutors. W
reviewa trial court's denial of a notion for a newtrial based on

new y di scovered evi dence for abuse of discretion. See United States

v. Huddl eston, 194 F. 3d 214, 218 (1st Cir. 1999). The district court
assuned t he survey was material, and found that thi s newevi dence was
unavai | abl e and t hat def endants had been diligent. Thetrial judge
rul ed, nonet hel ess, that def endants had not shown t he newevi dence
"probably will result inan acquittal onretrial."” Id. There was no
error.

The evi dence at trial was that Ol ando- Fi gueroa di scussed wi th

Shavers subm tting inflatedinvoices that woul d showanount s bet ween
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800, 000 and 1, 000, 000 cubi c yards of debris. The newsurvey evi dence,
assum ng arguendo i ts validity and accuracy, coul d not have justified
t he exorbitant amunts di scussed by Ol ando- Fi guer oa and Shavers.
Al so, the survey coul d not corroborate defendants' tipping fee argunent
since the tipping fee for the anmpbunt of debris that the survey
estimtedwas inthe site, 285, 160 cubi c yards, at the final contract
rat e of $6. 00 per cubi c yard, woul d have been at nost $1. 71 m | lion,
not $2.5 mllion.® And there was trial testinony, which the jury
apparent |y believed, that there was never even cl ose t o 500, 000 cubi c
yards of debris to be cl eaned-up, regardl ess of hownuch t he t own dunp
coul d hol d.

Def endant s al so poi nt to a second new docunent, whi ch shows t hat
the "tub grinder” portion of the Mayor's enol unent had been rented
originally and not purchased. Thereis noreasontothink any of this
evi dence woul d have nade a di fference. The renai ni ng argunents for new

trial as to other evidence are without nerit.

10. Sentencing

8 Mor eover, the evidence was that debris had not yet been
collected, the tipping fee had not yet been invoiced or even
calcul ated, and that there was no legitimate basis for either
Rodri guez-Cabrera or Ol ando-Figueroa to receive cash paynents
on behal f of the municipality.
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The def endant s nake a nunber of argunents rel ated to sentenci ng.

A. Cal cul ation of Intended Loss Figure
First, they claimthat cal culating an increase to their base
of fense | evel based upon an i ntended | oss of $2. 5 m | 1ion was error.

See U S.S.G 8 2F1.1. OQur reviewis for clear error. See United

States v. R zzo, 121 F. 3d 794, 798 (1st Cir. 1997). Application Note

8to82Fl.1providesthat "if anintended | oss that the defendant was
attenptingtoinflict can be determned, thisfigurew || beusedif it
is greater than the actual loss.” Anintended | oss finding should be
uphel d "where there i s good evi dence of actual intent and somne prospect

of success."” United States v. Robbio, 186 F.3d 37, 44 (1st Cir.)

(internal quotation marks omitted), cert. denied, 120 S. C. 602

(1999). There was anpl e evi dence of defendants' actual intent to cause
a loss. The only remai ni ng question i s whet her there was sone prospect
of success fromdefendants' fraudul ent schene. Defendants argue that
FEMA never woul d have pai d t hat amount of noney and so a |l oss of $2.5
mllion was not possible.

The argunent i s too broad and t he cases on whi ch defendants rely
are di stinguishable. Thisisnot asituationinwhichthefraud, if
successful, could, for other reasons, have caused noloss. &. United

States v. Khan, 969 F. 2d 218, 220-22 (6th Cir. 1992). Nor isit a

situationinwhichthe defendant m st akenly and unreasonabl y bel i eves
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t hat t he anount he can get by insurance fraud is greater than an

obj ectivel y det er m ned maxi mumt he i nsurer coul d have paid. . United

States v. Santiago, 977 F. 2d 517, 525-26 (10th Gir. 1992). Nor isthis
a case in which the prosecution's theory of intended loss is

economcally irrational. . United States v. Schnei der, 930 F. 2d 555,

558-59 (7th Gr. 1991). Therulethiscircuit has followedis that the
i ntended | oss determ nati on made by the district court nust be based on
evi dence of "sonme prospect of success." Robbio, 186 F. 3d at 44. That
standard was met here.

The evi dence showed t hat t he def endants were going to subm t
certifiedfraudul ent dunp truck tickets and landfill |logentries and a
fraudul ent survey fromalicensed surveyor hiredtoinflateto FEVAthe
anmount of debris at the site. Inlight of the need for speed when
provi ding di saster relief, FEMAtraditionally relies onthe goodw ||
and candor of l|ocal nunicipal officials, as enbodied in such
certifications, rather than performits own i ndependent surveys. It is
more than a bit odd t o have def endants, who obvi ously took steps to
make t hei r fraudul ent schenme successful, argue that the schene in fact
had no prospect of success and so they nust recei ve a |l esser sentence.
The Gui delines do not give a break to defendants whose greed, in
retrospect, may have overreached their abilities. Nor do the
Qui del i nes i npose an obl i gation of perfect diligence onthe governnent

agency to avoid being defrauded.
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B. Enhancement for Perjury

Second, the def endants cl ai mthat their sentences shoul d not have
been enhanced for obstructing justice-- specifically, for conmtting
perjury. See U.S.S.G 83Cl.1. Thejudgeidentifiedthree exanples of
t he conm ssion of perjury: (1) the denial of solicitation attenpts; (2)
t he deni al that anythi ng of val ue was requested; and (3) Rodri guez-
Cabrera's expl anati on for the presence of $12,000 i n his desk drawer.
The judge relied onthe tape recordings for the findingof perjury. On
t he evi dence, the judge could clearly findthat Rodri guez-Cabrera and
Ol ando- Figueroa lied in their testinony.
C. Aberrant Behavi or

Thi rd, Rodriguez-Cabrera clains that hewas entitledto a dowward

departure based on "aberrant behavior." Except where the district
court msunderstands its authority to grant the departure, "a crim nal
def endant cannot ground an appeal on a sentencing court's discretionary
deci si on not to depart bel owt he gui del i ne sentenci ng range."” Robbi o,
186 F. 3d at 44 (internal quotation marks omtted). Nothi ng suggests
that the district court did not understand its | egal authority to
depart downwar d.

Def endant s’ Ei ghth Anmendnent argunment as to sentencing is

frivol ous.
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To t he ext ent def endants nake ot her argunents, such argunents are
wi thout nmerit.

The convictions and sentence are affirned.

So order ed.

-33-



