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O the District of Massachusetts, sitting by designation.

CORTON, U.S. District Judge. Pl aintiffs-appellants challenge

the district court's dism ssal of their amended conplaint. After
exam ning the record and the law, we affirm
| . Background and Prior Proceedings

On November 29, 1994, Carnmen Roman (“Roman”), with a car
borrowed froma friend, proceeded to pick up her child fromthe
Antilles Internmedi ate School | ocated inside Fort Buchanan, a United
St at es Arny base. Because Roman and her husband, Jai me Echevarria
(“Echevarria”), are enpl oyed by t he federal governnment, they are abl e
to send their children to Antilles School free-of-charge.

Upon entering t he base, Roman presentedthe mlitary police
of ficer, Brian Townsend (“Townsend”) with identification. Because her
driver's license had expired, Townsend det ai ned Roman at t he entrance.
After Roman becane upset, frustrated and vocal, Townsend arrest ed her
for breach of the peace and took her to the mlitary police station.

Ant hony Shope (“Shope”), Townsend's supervi sing officer,
pi cked up Roman' s daught er, who had been wai ti ng out si de t he school ,
tol d her that her not her had been arrested and t ook her to the police

station where her nother was detained. Roman all eges that while



det ai ned at the police station andin her daughter's presence, she was
verbal |y, physically and enpti onal | y abused by Townsend and Shope.

Echevarria cane to pick up his wi fe and daught er but was not allowed to
enter the police station. Roman was charged with a federal

m sdenmeanor, of which she was | ater acqui tted, and was banned from
entering Fort Buchanan.

On Novemnber 28, 1995, one day short of one year after the
incident, Roman submtted a Form 95 Admi nistrative Claim (“the
Adm nistrative Claini) tothe Clains Divisionof the Ofice of the
Staff Judge Advocate (“SJA’) at Fort Buchanan seeking redress inthe
anount of $2,000,000. Attached to the clai mwas a si x-page recital of
t he events whi ch occurred on Novenber 29, 1994 (“the Incident”). On
May 17, 1996, the SJAmailed aletter to Roman notifying her that it
had denied her claimand that if she was dissatisfied with that
deci sion, shewas entitledtofilesuit inaUnited States Di strict
Court no later than six nonths fromthat date.

On Novenber 15, 1996, two days |ess than six nonths
thereafter, plaintiffsfiledanactioninthe United States Distri ct
Court for the District of Puerto Rico against the two mlitary
policenen involved in the Incident. The conplaint al so named as

def endant s t he unknown supervi sors of the Policenen, identifiedinthe



caption as John Doe and Peter Roe.! Plaintiffs alleged sexual
harassnent, intentional tort clains for breach of peace, assault and
battery and infliction of enotional distress upon Roman and her fam |y
and gross negligence by the supervising officers. Plaintiffs brought
their action pursuant to 42 U.S.C. 88 1983 and 1988, the Fourth, Fifth
and Fourteenth Anmendnents to the United States Constitution andthe
Constitution and | aws of the Commonweal th of Puerto Rico.?2

Mor e t han one year | ater, on Decenber 9, 1997, plaintiffs
fil ed an amended conpl ai nt addi ng Togo D. West, Secretary of the Arny
(“the Secretary”), as a defendant and, for thefirst tinme, asserted
jurisdictionunder the Federal Tort Clains Act, 28 U.S. C. 882671et
seq. (“the FTCA"). Plaintiffs also, for the first time, asserted
clains pursuant toTitle VIl of the Gvil Rights Act, 42 U S.C. § 1981,
as well as P.R Laws Ann. tit. 31, 85141 and tit. 29, 8155et seq. and
for false inprisonment and arrest, abuse of process and mali ci ous

pr osecution.

YI'n the body of the conplaint, plaintiffs |list John Doe and
Ri chard Roe as the supervisors and |l ater include Peter Roe as an
addi ti onal supervisor of the “three naned def endants.” It is unclear
whet her the plaintiffs intended to sue two or three unnanmed def endants.
Al t hough our di sposition of the case would remain the sane i n any
event, we read t he conpl aint toinclude two unnaned supervi sors as
def endant s and proceed to refer to themas “John Doe” and “Pet er Roe”.

2The district court correctly construed plaintiffs' 81983 claim
as a Bivens clai mbecause the defendants were federal, not state,
agents. See Bivens v. Si x Unknown Naned Agents of Federal Bureau of
Narcotics, 403 U. S. 388 (1971).
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A copy of the sumtmons, t he anended conpl ai nt and di scovery
requests were served upon the Secretary in February 1998 via certified
return receipt mail to the Chief of Arny Litigation in Arlington,
Virginia and the Assi stant Judge Advocate General's Oficeinthe
Pent agon. Defendant Townsend was served on March 18, 1998. His
default was entered on April 28, 1998, but default judgnent was never
applied for or entered agai nst hi mand he was treated as a party-
def endant for the duration of the case. Shope was served on July 6,

1998 and the United States Attorney fil ed an appear ance on hi s behal f.

On August 18, 1998, the United States filed a notice of
substitution andcertificate by the United States Attorney that the
i ndi vi dual defendants were acting withinthe scope of their federal
enpl oynment i n connectionw th the Incident. That notice infornedthe
district court that the United States was substituted for Townsend,
Shope, John Doe and Peter Roe pursuant to the Federal Enpl oyees
Liability Reformand Tort Conpensati on Act of 1988 (“the Westfall

Act”), Pub. L. No. 100-694, 102 Stat. 4564 (1988).3

3The FTCA, as anended by the Westfall Act, provides that “[u] pon
certificationbythe Attorney Ceneral that the def endant enpl oyee was
acting withinthe scope of his of fice or enpl oynent at thetine of the
i nci dent out of which the clai marose, any civil action or proceedi ng
comrenced upon [a common | awtort agai nst a federal enpl oyee] in a
United States district court shall be deened an acti on agai nst the
United States ... and the United States shall be substituted as the
party defendant.” 28 U.S.C. 82679(d).
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Along with that notice, the United States and the i ndi vi dual
co-defendants filed a notion to di smss the anmended conpl aint as to all
plaintiffs except Roman. They argued t hat because only Ronan fil ed t he
Adm nistrative Claim the other plaintiffs failedto exhaust their
adm ni strative renedi es as requi red under the FTCA. That noti on was
not deci ded but was rendered noot by the district court’'s di sposition
of a subsequent notion of the United States to di sm ss and/or for
summary j udgnent on the grounds that plaintiffs' FTCAclaimfailedto
satisfy the requirenents of that statute and that their Bivens claim
was time-barred.

On May 4, 1999, the district court dismssedthe FTCAclaim
because it foundthat the plaintiffs hadfailed 1) tobringthe action
wi t hi n si x nont hs of the denial of their Admnistrative Caimand 2) to
nanme t he United St ates as the proper party def endant.* The di strict
court agreed withthe United States that plaintiffs' Bivens cl ai mwas
ti me- barred because nore t han one year had el apsed bet ween t he I nci dent
on Novenber 29, 1994 and the filing of plaintiffs' conplaint on
Novenber 15, 1996, and, therefore, dism ssed that claimas well.

Plaintiffs' notionto reconsider the dism ssal order was

deni ed by the district court by endorsenment on June 30, 1999. W

“ Al though the district court purportedly dismssedthe FTCA cl ai m
on bot h grounds, the plaintiffs did, infact, file their conpl aint
withinthe six-nmonth period. They fail ed, however, at that or any
subsequent tine, to assert a tort claimagainst the United States.
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reviewplaintiffs' appeal fromthe district court's order of di sm ssal

de novo. See Duckworth v. Pratt &Witney, Inc., 152 F. 3d 1,4 (1st

Cir. 1998).
1. FTCA Cl aim

The FTCA wai ves t he sovereignimmnity of the United States
with respect totort clains, see 28 U. S. C. 82674, and provides the
excl usi ve renmedy t o conpensate for a federal enpl oyee' s tortious acts
committed within his or her scope of enpl oynment. See 28 U. S. C. 8§2679.
Inorder tobringatort claimagainst the United States under the
FTCA, a claimant nust first file an Adm nistrative Claimw th the
appropri ate federal agency withintwo years of the accrual of the claim
and thenfileatort claimagainst the United States wi thin six nonths
after a denial of (or failure to act upon) that claim by the
adm ni strati ve agency. See 28 U. S. C. 88 2401(b), 2675. In addition,
the FTCArequires that the naned def endant in an FTCA acti on be t he
United States and only the United States. 28 U. S. C. 88 1346(b), 2674,
2679(a) .

Inthis case, theplaintiffs never tinely nanmed the United
St ates as the defendant in an FTCAsuit and that fact aloneis fatal to
t heir cause. Ronman's Adm ni strative C ai mwas deni ed on May 17, 1996
and thus plaintiffs had until Novenber 17, 1996 toinitiate atort
clai magai nst the United States. They filed a conpl aint two days

bef ore the deadl i ne but only asserted tort clains against themlitary



policenen involved in the Incident and their supervisors. The
plaintiffs didnot assert an FTCA cl ai mnor di d t hey nanme the United
States as t he def endant. Al though the United States becane a party to
this actionwhenit filedanotice of substitution on August 18, 1998,
it did so well after the six-nonth limtation period expired.
Appel | ants argue that by substituting itself for the
i ndi vi dual defendants, the United States voluntarily submttedtothe
jurisdictionof thedistrict court, thereby wai ving any obj ectionto
the plaintiffs' initial failureto conrence the suit under the FTCA or
to nane t he proper party defendant. It is clear, however, that the
requirenment that aplaintiff suethe United States wi thinthe period of
[imtationsinanactionbrought under the FTCAis jurisdictional in

nat ure and t hus non-wai vabl e. See Allgeier v. United States, 909 F. 2d

869, 871 (6th Cir. 1990) (“Failure to nanme the United States as
defendant inan FTCAsuit resultsinafatal |ack of jurisdiction.”)

(citations omtted); see also WIf v. Reliance Std. Lifelns. Co., 71

F. 3d 444, 448 (1st Cir. 1995) (stating that | ack of subject matter
jurisdiction is a non-wai vabl e defense) (citation omtted).

An action agai nst a federal enpl oyeeis “deened” to be a FTCA
action against the United States once it substitutesitself for the
enpl oyee, see 28 U. S. C. 82679(d), but that transformati on does not
excuse plaintiffs' failuretobringatort clai magai nst the United

St ates within six nonths of the deni al of Ronan's Adm ni strati ve d ai m



The I im tations and exceptions of the FTCAapply to an action after
the United States substitutes itself for the individual defendants, see
28 U. S. C. 82679(d)(4), includingtherequirenent that atort claim
against the United States be filed w thin six nonths of a denial of an
Adm nistrative Claimfiled with a federal agency. See 28 U.S.C.
§2401(b).

The purpose of the Westfall Act, which pernmts the United
States to substituteitself for afederal enpl oyee, isto protect that
enpl oyee frompersonal tort liability yet provide the injured person
with arenedy for such conduct. See Pub. L. No. 100-694, 82(b). The
Westfall Act was not intended to revive the clai mof a negl ectful
plaintiff who attenpts to bring an FTCA cl ai mbut utterly fails to
conply withthe clear (and strict) procedural requirenents of that
statute.

Thus, the district court did not have jurisdictionto hear
plaintiffs' claimunless the United States' substitution in 1998
related back to the date of the original suit in 1996. That
substitution had the sane | egal effect as an anmendnent to t he conpl ai nt
adding the United States as a party, except that here the United

States, rather than the plaintiffs, was the novant. See Ezenwa v.

Gl len, 906 F. Supp. 978, 985 (M D. Pa. 1995). An anendnent addi ng (or
changi ng) a party agai nst whoma cl ai mi s asserted rel ates back to the

date of the original pleadingonly if, inter alia, the added party had



sufficient notice of theinstitution of the action. See Fed.R Civ.P.
15(c)(3).° Wienthe party to be added (or substituted) is the United
States, it is deenmed to have been properly notified (andthe claimto
rel ate back under Rule 15(c)) where, within the period provi ded by
Fed. R G v.P. 4(m for service of the sunmons and conplaint, i.e., 120
days after thefiling of the original conplaint, delivery or nailing of
process has been nade to either 1) the United States Attorney or 2) the
Attorney General of the United States. See Fed.R Civ.P. 15(c).

Plaintiffs nmailed process tothe Chief of Arny Litigation and
t he Assi st ant Judge Advocate General's Office on February 2, 1998.
Plaintiffs claimthat, during that same nonth, they also sent to
Assi stant United States Attorney, Fidel Sevillano (“AUSA Sevill ano”),
a copy of the amended conpl ai nt, the sumons for the Secretary of the
Arny and a set of di scovery requests. Thereis no proof inthe record,
however, of any such service. Infact, inthe notice of substitution
subm tted by AUSA Sevi |l | ano on behal f of the United States, it i s noted
that “the United States of Anrerica has still to be served with process
pursuant to F.R C.P. 4i(1).”

Even if 1) service had been nade upon AUSA Sevillano in
February 1998 or 2) service on the Secretary of the Arny provided

sufficient noticetothe United States, such servi ce of process was

®> The purpose of Fed.R Civ.P. 15(c)(3) isto correct a fornmal
def ect such as a mi snoner or m sidentification. Fed.R Civ.P. 15(c)
Advi sory Comm ttee Notes.
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made wel | beyondthetinelimt required under Fed. R Gv.P. 4(n). The
United States recei ved i nsufficient notice for rel ati on back purposes
under Fed. R Civ.P. 15(c)(3) and any cl ai magai nst it, even by way of
substitution, did not relate back to the date that the original
conplaint was filed. The district court did not, therefore, acquire
jurisdictionover plaintiffs' FTCAclaimnor didit err in dismssing
that claim
[11. Bivens Claim

Appel | ant s do not di spute the settled propositionthat their
Bi vens cl ai magai nst Townsend, Shope and t wo unknown Arny agents i s
subj ect to a one-year statute of limtations period. Rather, they
argue that thedistrict court erredindismssingtheir clai mbecause
the statute of limtations, which would have barred their suit from
bei ng brought after Novenmber 29, 1995, was tolled under the
extrajudicial claimprovisionof the Puerto Rcantollingstatute. See
P.R Laws Ann. tit. 31, 85303 (providingthat the “[p]rescription of
actionsisinterrupted by their institution before the courts, by
extrajudicial claimof the creditor, and by any act of acknow edgnent
of the debt by the debtor”). Specifically, Appellants cl ai mthat the
statute of limtations period was toll ed when Echevarri a personal ly
delivered the Adm nistrative Claimtothe SJAand nail ed the saneto
t he individual defendants on Novenber 28, 1995.

Ve recently outlinedthe characteristics of an extraj udici al
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clai mas defined by the | aw of the Conmonweal th of Puerto Rico in

Andi no- Pastrana v. Muni ci pi o de San Juan, 215 F. 3d 179 (1st G r. 2000).
I nthat case, we noted that an “extrajudicial claim” is onein which
thereis “acertainidentity betweenthe actioninstituted andthe

action tolled.” 1d. at 180-81 (quotingCintron v. Connonweal t h of

Puerto Ri co, No. CE-88-761, slip. op., translation, at 8 (P. R Suprene

Court Dec. 7, 1990)). We specified that:
Even substantial overlap between the putative
extrajudicial claimand the subsequent | awsuit
is not enough; rather, there nust be a precise
and specific identity between the two.
Id. at 181 (internal quotation marks and citations omtted).
Here, the Adm nistrative Cl ai mdoes not share a preci se and
specificidentitywithplaintiffs' lawsuit. Intheir conplaint, the
several plaintiffs allegedthat defendants violated rights grantedto
t hemunder the Fourth, Fifth, Ninth and Fourteenth Amendnments to the
United States Constitution, the Constitution and |aws of the
Commonweal t h of Puerto Rico and 42 U. S. C. 88 1983 and 1988. In her
i ndi vi dual Adm nistrative Claim adetail ed, six-pagerecital of the
I nci dent, Ronman fails to assert any | egal cl ai mand makes no nenti on of
any al | eged vi ol ation of constitutional rights or statutory provisions.
Due to the cl ear absence of a preci se and specificidentity

bet ween t he Adm ni strative C ai mand plaintiffs' |awsuit, the forner

cannot be characterized as an extraj udicial clai mand thus did not toll
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the statute of limtations. The district court did not err in
di sm ssing Appellants' Bivens claimas tine-barred.
| V. Concl usi on
For the foregoi ng reasons, the district court's order of

di sm ssal is affirned.
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