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BOWNES, Senior Circuit Judge. Pl ai ntiff-Appell ant

Howard Sands brought suit for damages in the United States
District Court for the District of Mssachusetts against
Def endant s- Appel l ees Ridefilm Corporation and its vice-
president, Bernard Plishtin. The plaintiff asserted diversity
jurisdiction under 28 U.S.C. 8§ 1332(a) (1994), and alleged
breach of contract (Count |), breach of the inplied covenant of
good faith and fair dealing (Count I1), fraud (Count 111),
negli gent m srepresentation (Count 1V) and proni ssory estoppel
(Count V). The defendants noved for summary judgnment on all
counts. The magistrate judge (Neinman, M J.) recommended t hat
sunmary judgnment be allowed as to Counts I, Il and 111, but
denied as to Counts IV and V. The district court (Ponsor, J.)
granted defendants' notion for summary judgnment on all counts,
di sposing of the case in its entirety. This appeal foll owed.
l.

In April 1993, Plishtin, vice president of Ridefilm
and an enpl oyee of its parent conmpany, Trunbull Conpany, Inc.,
pl aced a job listing at the Harvard University Graduate School

of Business Adm nistration, seeking applications for “general
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managenent positions.” It explicitly stated that “[t] he Conpany
is now in the process of finalizing its initial financing and
expects to be in a position . . . to hire a full-tinme nmanager

T Sands submtted his application. After a series of
interviews with Plishtin and various other enployees, Plishtin
informed Sands that he had been chosen for the position.
Shortly thereafter, the defendants flew Sands to Las Vegas to
meet conpany personnel and acquaint him with one of the
def endants' projects.

The defendants al so invited Sands, his parents and his
fiancée to visit the conpany's headquarters in the Berkshire
Mount ai ns i n Massachusetts on June 10 and 11, 1993. During this
visit, Sands and Plishtin net to discuss the specifications of
Sands's enploynent. Sands alleges that they reached agreenment
with respect to salary, bonus, noving expenses and health and
life insurance. The defendants contend, however, and the record
reflects, that at that point they did not reach agreenment on all
of those terns. In fact, at his deposition, Sands indicated
that the parties had not reached conplete agreenent on all of
these terns. Specifically, Sands stated in his deposition: “W
were very cl ose on base conpensation, though we hadn't finalized
that. . . . We agreed that there would be an equity position in

t he one-to-two-percent range of the conpany, though the details
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of that would have to be worked out |ater.” The parties
di scussed an equity share for Sands, but agreed that they would
make a final determ nation of the exact ampunt of equity when
the conpany secured equity financing. The plaintiff alleges
that Plishtin assured Sands that the equity deal was “imi nent
and expected to close within weeks.”

On June 18, 1993, Plishtin wote a nenorandumto Doug
Trunmbul | (president of Trunbull/Ridefilm, indicating that he
would like to draft a letter to Sands “in which we can outline
the basis of his deal . . . [and] the letter will be constructed
such that it is clear that we will only be able to commt to a
starting date and construct a formal enploynent agreenent upon
confirmation of a source of funding.” The nmenorandum concl uded:
“Howar d understands that we are no | onger interviewing for this
position and | have told himthat he is our choice for the job.
Needl ess to say, we will | ook forward to making this official as
soon as possible.”

On June 24, 1993, Plishtin sent Sands a letter
menorializing their previous conversations. The letter stated

that Sands's starting date would be “approxi mtely July 15, but

no later than July 29. . . . [and a]Jt the tinme that we confirm
this starting date an interim enploynment contract wll be
drafted,” that wll contain information concerning salary,
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novi ng expenses, health benefits, and an equity and conpensati on

plan. The |etter concluded:

that financing

pertinent

You understand that we are no |onger
interviewing for this position and you are
our choice for the job. Needless to say, we
will ook forward to nmaking this official as
soon as possible. W will be able to comm t
to a starting date and construct a formal
enpl oynment agreenent upon confirmation of a
source of funding.

On July 1, 1993, Plishtin wote to Sands, indicating

part:

|"msorry that I"'mnot witing today with a
bi nding offer. Getting . . . funding
remains the hurdle, since our arrangenent
and our ability to set a formal starting
date for you remmins contingent upon this
f undi ng.

The fundi ng never materialized. Plishtin sent Sands a

Novenmber

23, 1993, which read, in pertinent part:

| find no basis for your suggestion that you
are due sonmething fromRidefilm To repeat
what | believe has been made nore than
evident to you a nunber of times in our
conversati ons and correspondences with you,
our ability to hire you has fromthe outset
been conti ngent upon successful financing of
the Ridefilm business. . . . Your decision
to stop interviewng was clearly nmade
despite the contingent nature of this
situation. As you know, | suggested you not
pass on ot her opportunities and have in fact
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recommended you for other positions, at
| east one of which you have pursued.

To repeat, an enpl oyment arrangenent between
you and Ridefilm along the |ines described
in my letter of June 24 would have been
constructed upon confirmation of a source of
f undi ng for this busi ness, and t he
contingent nature of this offer was repeated
in ny letter of July 1. Unfortunatel y[, ]
this funding has not taken place even at

this late date. . . . Gven the disturbing
positions taken and contentions made i n your
letter, | believe there is nothing further

for us to discuss with you.

Sands remai ned unenpl oyed until March 1994. He cl ai ned
that the defendants represented that financi ng was not an i ssue.
Sands al so claims to have reasonably believed that he had a job
with the defendants and alleges that he rejected other
enpl oynment opportunities offered to him

1.
W review the district court's grant of summary

j udgnment de novo. See Dubois v. United States Dep't of Agric.,

102 F.3d 1273, 1283 (1st Cir. 1996). Summary judgment may be
granted only when "the pleadings, depositions, answers to
interrogatories, and adm ssions on file, together wth the
affidavits, if any, show that there is no genuine issue as to
any material fact and that the noving party is entitled to a
judgnment as a matter of law." Fed. R Civ. P. 56(c). "[T]he

nere existence of some alleged factual dispute between the
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parties will not defeat an otherw se properly supported notion

for summary judgnent." Anderson v. Liberty Lobby, Inc., 477

U.S. 242, 247-48 (1986). Rather, to be considered material, a
di sputed fact nust have the potential to "affect the outconme of
the suit under the governing law." 1d. at 248.

The party moving for summary judgnent, here the
def endants, bears the initial burden of denonstrating that there

are no genuine issues of material fact for trial. See Cel otex

Corp. v. Catrett, 477 U.S. 317, 323 (1986). This burden "may be

di scharged by 'showing'--that is, pointing out to the district
court--that there is an absence of evidence to support the
nonnovi ng party's case." 1d. at 325. After such a show ng, the
"burden shifts to the nonnoving party, with respect to each
i ssue on which he has the burden of proof, to denonstrate that

atrier of fact reasonably could find in his favor." DeNovellis

v. Shalala, 124 F.3d 298, 306 (1st Cir. 1997) (citing Cel otex,
477 U. S. at 322-25).

In the final analysis, upon exam ning the facts in the
i ght npbst favorable to the nonnoving party and drawi ng all

reasonable inferences in his favor, see Dubois, 102 F.3d at

1284, we are required to determne if "there is sufficient
evi dence favoring the nonnmoving party for a jury to return a

verdict for that party.” Anderson, 477 U.S. at 249.
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A. Breach of Contract (Count 1)

The plaintiff alleges that the defendants breached
their agreenment with him by reneging on a binding enployment
agreenment. “It is axiomatic that to create an enforceable
contract, there nmust be agreenent between the parties on the
material terms of that contract, and the parties nust have a
present intention to be bound by that agreenent.” Situation

Managenent Sys.. Inc. v. Milouf, Inc., 430 Muss. 875, 878

(2000); see Wlcox, Inc. v. Shell E. PetroleumProds., Inc., 283

Mass. 383, 388 (1933). “[I]t is essential to the existence of

a contract that its nature and the extent of its obligations be

certain. This rule has been long established.” Caggiano v.
Mar chegi ano, 327 Mass. 574, 579 (1951).

Def endant s argue t hat an enforceabl e contract was never
created because the parties failed to reach agreenent on all
essential ternms of an enploynment contract. Specifically, the
def endants contend that the parties had not yet reached
agreenent on the plaintiff's conpensation. The amount of
conpensation is an essential term of an enploynment contract.

See Ferrera v. Carpionato Corp., 895 F.2d 818, 822 (1st Cir.

1990) .
The magi strate judge found that, al though the essenti al

terns of the contract | acked specificity, all essential terns of
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enpl oynrent were stated, and “it nmay well be considered
contractual ly binding.” He also stated, however, that the
conditional |anguage of the letters created ambiguity in the
essential terms and “[made] evident that the parties did not
cone to an agreenent about the essential terms of their
contract.” The district court adopted his findings of |aw and
fact on this count and granted the defendants' notion for
sunmary j udgnent.

The plaintiff now argues that because the judge found
the contract | anguage of the essential ternms to be anmbi guous, it
became a question of fact for the jury to determ ne the parties’
intent. We do not address the nerits of this contention because
we find that a condition precedent to the contract had not been
fulfilled, thus defeating the all eged contract regardl ess of the
| anguage of the essential terns.

Even assum ng arguendo that all essential ternms of the
contract had been agreed upon, an ot herw se enforceabl e contract
wi || be defeated by the non-occurrence of a condition precedent.

See Tilo Roofing Co.. Inc., v. Pellerin, 331 Mass. 743, 746

(1954) (holding that if a condition is shown not to have been
perforned, there is no binding obligation). “A condition
precedent defines an event which nust occur before a contract

becomes effective or before an obligation to perform arises
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under the contract. If the condition is not fulfilled, the
contract, or the obligations attached to the condition, my not

be enforced.” Massachusetts Min. Wholesale Elec. Co. .

Danvers, 411 Mass. 39, 45 (1991) (citations omtted).

After careful review of the record, we find it clear
that the alleged enpl oynent agreenent between the plaintiff and
t he defendants was contingent upon Ridefilm receiving equity
fi nanci ng. Because that financing never materialized, no
enforceabl e contract was forned.

Thr oughout the entire interviewprocess, the defendants
expressly stated that the position was contingent upon equity
financing. The initial job posting, see infra, nmade clear that
t he conpany had an expectation of hiring in the future, not a
current ability to do so.

Each docunent received by the plaintiff from the
def endants expressly stated that the position was contingent
upon financing. The nmenorandum of June 18, 1993, fromPlishtin
to Doug Trunbull, a copy of which was sent to the plaintiff,

stated, in pertinent part:

Let nme reiterate that the letter will be
constructed such that it is clear that we
will only be able to commit to a starting

date and construct a formal enpl oynent
agreenent upon confirmation of a source of
f undi ng.
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The letter, dated June 24, 1993, fromPlishtin to the plaintiff
contained a copy of the June 18th nenorandum and stated, in
pertinent part:

You wunderstand that we are no |onger

interviewing for this position and you are
our choice for the job. Needl ess to say,

we will look forward to making this official
as soon as possible. W will be able to
conmmt to a starting date and construct a
f or mal empl oy ment agreement upon

confirmation of a source of funding.

And finally, the letter of July 1, 1993, reiterated that fundi ng

remai ned an obstacle. It stated, in pertinent part:
|"msorry that I'"'mnot witing today with a
bi nding offer. Getting . . . funding

remains the hurdle, since our arrangenent

and our ability to set a formal starting

date for you remains contingent upon this

f undi ng.
These three docunments, which the plaintiff admts he received,
made it unm stakable that the plaintiff's enployment with the
def endants was contingent upon Ridefilm receiving funding.
Because that condition precedent was not net, no binding
obligation existed and no enforceable contract was created
bet ween t he parti es.

We affirmthe district court's summary judgnment for the
defendants on the ground that a condition precedent to the

contract had not taken place. This is a different rationale

than that used by the district court. There can be no question
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of our power to rely on a different ground than the district
court did in affirmng its judgnment: “This standard of review
permts us to uphold the district court's sunmary judgnent
regardl ess of whether we reject or adopt the rationale, so | ong

as an 'independently sufficient ground' is made mani fest by the

record.” Davi |l a- Perez v. Lockheed Martin Corp., 202 F.3d 464,

466 (1st Cir. 2000); see also Bridges v. Maclean-Stevens

Studios, Inc., 201 F.3d 6, 9 (1st Cir. 2000).

B. Breach of the Inplied Covenant of Good Faith and Fair
Dealing (Count 11)

In the second count of his conplaint, the plaintiff
al l eges that the defendants breached their inplied covenant of
good faith and fair dealing with the plaintiff. Contracts for
enpl oynent under Massachusetts | aw contain “an i nplied covenant
of good faith and fair dealing, and a term nation not made in
good faith constitutes a breach of the contract.” Fortune v.

Nati onal Cash Register Co., 373 Mass. 96, 101 (1977). To

prevail under the Fortune doctrine, a plaintiff nust denonstrate
that the enployer term nated the plaintiff for the purposes of
“depriving the enployee of noney that he fairly earned and
legitimately expected.” King v. Driscoll, 424 Mass. 1, 7 (1996)

(quoting Kravetz v. Merchants Distribs., Inc., 387 Mass. 457

463 (1982)).
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Under Fortune, litigants may not recover damages for
future, prospective benefits not earned by past services. See

Sargent v. Tenaksa, Inc., 108 F.3d 5, 8 (1st Cir. 1997) (“[T]he

Supreme Judicial Court has confined recovery to identifiable
future benefit[s] . . . reflective of past services, and firmy
excl uded prospective benefits not thus tied to past services.”)
(alterations in original) (internal quotation marks omtted);

see al so McCone v. New Engl and Tel. and Tel. Co., 393 Mass. 231,

235 (1984); Gamv. Liberty Mut. Ins. Co., 391 Mass. 333, 335

(1984). Here, it is wundisputed that the plaintiff never
perfornmed any services to or for the defendants, and thus is due
no conpensati on. The district court properly adopted the
recomendati on of the nmgistrate judge, which was based on the
cases cited above and concluded that the defendants were
entitled to summary judgnment on the breach of the inplied
covenant of good faith and fair dealing count.

C. Fraud (Count 111)

In the third count of his conplaint, the plaintiff
alleges that the defendants “fraudulently m srepresented
material facts to the plaintiff in order to induce [him to
forego other enploynent opportunities and to decline other
offers of enploynment [and that t]hese m srepresentati ons were

made with the knowl edge that they were false and with the intent
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to deceive the plaintiff, who reasonably relied upon them” To
recover under a fraud theory, a plaintiff nust prove “that the
def endant made a false representation of a material fact with
know edge of its falsity for the purpose of inducing the
plaintiff to act thereon, and that the plaintiff relied upon the
representation as true and acted wupon it to his damage.”

Barrett Assocs.., Inc. v. Aronson, 346 Mass. 150, 152 (1963)

(internal quotation marks omtted).

The magi strate judge, in his Report and Recomrendati on,
found that the defendants were entitled to summary judgnment on
the fraud claim He stated: “The nearest Plaintiff comes [to
alleging a proper fraud claim is his allegation that Ridefilm
was never close to obtaining financing. However, there is
sinmply no evidence that Ridefilmknew it would not attain such
funding within the desired time frame.” The plaintiff did not
object to this ruling. The district court adopted the
magi strate judge's recomendation as to this count and al |l owed
t he defendants' notion for summary judgnment on the fraud claim
Plaintiff's failure to object to the ruling of the magistrate
judge constituted waiver.

The plaintiff now argues for the first time that the
def endants m srepresented the material fact that his enpl oynent

was contingent upon Ridefilm obtaining funding. We need not
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address this i ssue because the plaintiff waived his objectionto
the entry of summary judgnment by failing to raise this objection

before the district court. See Teansters, Chauf f eur s,

War ehousenen and Helpers Union, Local No. 59 v. Superline

Transp. Co., 953 F.2d 17, 21 (1st Cir. 1992) (“If any principle

is settled in this circuit, it is that, absent the nost
extraordi nary circunstances, |egal theories not raised squarely
in the |lower court cannot be broached for the first tine on

appeal .”); see also Rules for US. Magi strates 3(a)(B)

(“[Flailure to file tinmely and appropri ate objections to that
report and recomrendation . . . shall constitute a waiver of the
right to appeal the district court's order to the United States
Court of Appeals.”). The plaintiff has waived this argunent and
we will not address it for the first time on appeal.

D. Negl i gent M srepresentation (Count V) and Proni ssory
Est oppel (Count V)

In Counts IV and V of the conplaint, the plaintiff
al l eges negligent msrepresentation and prom ssory estoppel
respectively. The plaintiff alleges that “the defendant
negligently made m srepresentations of material fact to the
plaintiff in order to induce him to forego other enploynent
opportunities and to decline other offers of enploynent.” The
plaintiff further alleges that he reasonably relied on
def endants' m srepresentations to his detrinment. The magistrate
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judge, in recommendi ng that summary judgnent be denied as to the
fourth and fifth counts, concluded that the plaintiff's reliance
was not unreasonable as a matter of law. The district court,
noting that “the issue presents a close question,” disagreed.
Prom ssory estoppel and negligent msrepresentation
require the plaintiff to show that his reliance was reasonabl e.

See Trifiro v. New York Life Ins., Co., 845 F.2d 30, 33 (1st

Cir. 1988) (“[I]f [plaintiff's] reliance is found unreasonable

under the circunstances, . . . these clains nust fail.”); see

al so Il v. PB Diagnostic Sys., Inc., 50 F.3d 1115, 1124 (1st
Cir. 1995) (“An el ement of prom ssory estoppel is that the party
invoking it nust have reasonably relied on the alleged prom se
to his detrinment.”) (enphasis in original) (internal quotation
mar ks omtted).

The plaintiff clains that Plishtin repeatedly told him

that “you are our man;” “you will work for us;” and “[you are]
our choice for the job.” The plaintiff contends that he relied
on those assurances to his detrinment and declined an offer of
enmpl oyment from Foothill Capital Corporation, his former
enpl oyer. Plaintiff argues that his reliance on the defendants’
statenents was both justifiable and reasonable. W disagree.

Sands says that his prom ssory estoppel and negli gent

m srepresentation clainms “had fully matured in June when [ he]
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declined an offer of enploynent and stopped interviewing in
reliance upon the defendants' representations.” Assum ng
arguendo that he has not waived this argunent and that there is
an adequate factual basis to support his clains of reliance, we
will test the reasonableness of his reliance during three
relevant time periods: the time prior to the June 10 and 11
neetings, the time between the June 10 and 11 neetings and the
recei pt of the June 18 nenmo and the June 24 letter, and the tine
after Sands received the June 18 nmeno and the June 24 letter.
As to the tinme period prior to the June 10 and 11
neetings, the record reflects that the plaintiff spoke wth
someone at Foothill in May 1993 and that person inquired whet her
he wanted to work at Foothill. The plaintiff explained that he
was |ikely going to work for Ridefilmand he would not need any
ot her offers. There was a second, sinm|ar phone call between
the plaintiff and sonmeone at Foothill in early June 1993. The
plaintiff reiterated that he would be accepting a position at
Ri defil mand did not need any other offers. The plaintiff, in
hi s deposition, concedes that these conversations took place
prior to his graduation from Harvard Busi ness School. At that
time, however, any reliance by Sands that he had secured
enpl oyment with Ridefilm would have been unreasonabl e. It is

uncontested that at that early stage of negotiations, no terns
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of enploynent had been discussed between the plaintiff and the
defendants. |In fact, it was not until the June 10 and 11, 1993
neeting at the defendants' place of business that they di scussed
any of the ternms of enploynment. This was the sanme weekend as
t he Harvard Business School Commrencenent. It is evident that
the plaintiff told Foothill that he had secured a position with
Ri defil mand did not need any other offers before any terns of
an enployment agreenment were even discussed. It was
unreasonable at that tine for the plaintiff to presunme that he
woul d be enployed by Ridefilm

The second relevant time period for assessing the
reasonabl eness of Sands's reliance covers the tinme after the
June 10 and 11 neetings but before Sands's receipt of the June
18 menop and the June 24 letter. Sands says that during this
time period he continued to rely on the defendants’
representations by not interviewing with any other conpani es.
This alleged reliance was unreasonable. Although Plishtin may
have told Sands that the job was his and that the financing was

not a problem it is clear that several essential terns of his

agreement with Ridefilmwere still under negotiation follow ng
the June 10 and 11 neetings. There was, for exanple, no
agreenment on conpensati on. It was unreasonable for Sands to
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rely on the inconplete, tentative, and unwritten agreenent that
enmerged fromthe June 10 and 11 neeti ngs.

The third time period is the time begi nni ng when Sands
received the June 18 meno and the June 24 letter. At this
poi nt, Sands had received witten confirmation that certain
terms of the deal had been finalized and, he says, he had
continued to receive oral reassurance that financing was not an
i Ssue. The evidence in the record, however, indicates
ot herwi se. The plaintiff received three witten statenents from
the defendants which clearly said that his enploynent was
contingent upon confirmation of a source of funding. See
Menor andum dated June 18, 1993 (“[We will only be able to
conmt to a starting date and construct a formal enploynment
agreenment upon confirmation of a source of funding.”); Letter,
dated June 24, 1993 (“We will be able to commt to a starting
date and construct a formal enpl oynment agreenment upon
confirmation of a source of funding.”); Letter, dated July 1,
1993 (“I'"m sorry that | am not witing today with a binding
of fer. Getting . . . funding remains the hurdle, since our
arrangenent and our ability to set a formal starting date for
you remai ns contingent upon this funding.”).

The oral statenents allegedly nmade by the defendants

conflict with the express witten |anguage of the nmenm and
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letters sent to the plaintiff. It was unreasonable for the
plaintiff torely on the alleged oral representati ons because of
the express witten word. See Coll, 50 F.3d at 1124; Trifiro,
845 F.2d at 34. “Confronted by such conflict a reasonable
person investigates matters further; he receives assurances or
clarification before relying. A reasonabl e person does not
ganble with the | aw of the excluded m ddl e, he suspends judgment
until further evidence is obtained.” Trifiro, 845 F.2d at 33.

The evi dence shows that the plaintiff, in fact, was not
content with the alleged conflicting responses he was receivVving
fromthe defendants. The plaintiff did investigate further by
seeking clarification from the defendants. He sought
confirmation of his enploynment and the source of funding. The
witten clarification received by the plaintiff in the meno and
letters confirms the absence of any final comm tnment.

We agree with the district court that the plaintiff's
reliance upon the defendants' alleged oral representations was
not reasonable as a matter of law.  Therefore, the defendants
are entitled to sunmary j udgnent on t he negl i gent
m srepresentation count and the prom ssory estoppel count of his
conpl ai nt.

E. Concl usi on
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For the aforenentioned reasons, we find that the
def endants are entitled to sunmary judgnment on all counts. The
district court's grant of summary judgnment on all counts of the

conplaint is hereby Affirnmed. Costs awarded to defendants.
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