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LYNCH, Circuit Judge. In 1995, Congress enacted the I CC

Term nation Act (ICCTA),* which abolished the 108-year-old
I nterstate Comrer ce Conm ssion and substantially deregul ated t he
rail and notor carrier industries. See HR Rep. No. 104-311,
at 82 (1995), reprinted in 1995 U S.CC AN 793, 793. In the

| CC s place, the |ICCTA established the Surface Transportation
Board (STB) within the Departnent of Transportation. See 49
U S C § 701(a).

The central questioninthis caseis whether the federal
district courts have jurisdictionover ashipper's claimthat arail
carrier has violated the | CCTAprovisionthat requires carriersto
provi de servi ce upon reasonabl e request. See 49 U.S.C. § 11101(a)
("Arail carrier providing transportation or service subject to
the jurisdiction of the [ STB] under this part shall provide the
transportati on or servi ce on reasonabl e request."). The district court
hel d that the STB' s juri sdiction over such clainsis exclusive, and
t hus the federal courts have no jurisdiction, except toenforce certain

orders i ssued by the STB. See Pej epscot Indus. Park, Inc. v. Maine

Cent. RR Go., 59 F. Supp. 2d 109, 114-15(1999). Accordingly, the

court dism ssedwth prejudicethe shipper's | CCTAcl ai mfor | ack of

subj ect matter jurisdiction and declinedto exercise suppl enental

! Pub. L. No. 104-88, 109 Stat. 803 (codified at
scattered sections of US. C, including 49 US. C 88 10101-
16106) .
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jurisdictionover itsstatelawclains. Seeid. at 115. W hol d t hat
the district court has subject matter jurisdictionover the shipper's
| CCTAclaim andthat it shouldstay that claimwhilereferringitto
the STB under the doctrine of primary jurisdiction.
l.
For the purpose of determ ning whether the district
court has subject matter jurisdiction, we take the well-pl eaded

allegations in plaintiff's conplaint as true. See Puerto Rico

Tel. Co. v. Tel econmunications Reg. Bd., 189 F.3d 1, 7 (1st Cr.

1999). Founded in 1992, plaintiff Pejepscot Industrial Park,
Inc. (d/b/a Gimrel Industries) engages in the business of
sal vaging, selling, and shipping scrap netal. Gimel's
facility in Topsham Maine is connected by a 3,000-foot spur
railroad track (the Pejepscot Spur Line) to the Lew ston
I ndustrial Track, the main railroad track in the area.

In February 1991 one of the defendants, Miine Central
Railroad ("MEC," a common carrier providing railroad freight
services), executed a deed granting sections of the Lew ston
I ndustrial Track to the State of Maine, including the Lew ston
Lower Road Branch, the part of the main line to which the
Pej epscot Spur Line connects. |n conveying the Lew ston Lower
Road Branch, however, MEC expressly reserved "a certain parce
of land in Topsham known as the 'Pejepscot Spur Line.""

(According to the conplaint, MEC does not own the |and over
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which the Pejepscot Spur Line runs; that land is owned by
Gimel and its nei ghbor, the Eastbrook Tinber Conpany.) It is
this spur line, and defendants' desire to rip it up and sell it
for scrap, that is at the heart of this case.

As part of the sale of portions of the Lew ston
I ndustrial Track, MEC entered into a frei ght easenent agreenent
wth the State of Maine. The agreenent provided that MEC
retained all of its rights and obligations under federal lawto
provi de comon carrier freight service to shippers |ocated on
the lines conveyed to the state.

By 1994, Gimel was ready to begin shipping scrap
nmetal. The nost efficient way to transport scrap netal is by
rail. Gimel requested that the defendants (MEC, Springfield
Term nal Railway, which operates MEC s railroad, and their
common owner, Quilford Transportation I ndustries) provi de conmon
carrier freight service to Gimel's Topsham facility.
Def endants refused, claimng that no appropriate rail cars were
available. Gimel shipped its material by different neans for
a tine, and then requested rail service again. This tine,
defendants quoted Ginmel shipping rates, which Ginmel
accept ed. Before Gimel could actually begin shipping,
however, defendants again refused to provide service. Gimel
| at er began negotiations with the State of Maine over repairs to

the Lewi ston Lower Road Branch and the provision of service to
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Gimel's facility in anticipation of MEC s formal abandonnent
of rail service on the Lewi ston Industrial Track line.

In June 1998, MEC filed with the STB a Notice of
Exenpti on for abandonnment and di sconti nuance of service over the
Lewi ston Industrial Track line. MEC represented that the state
already owned the Lew ston Lower Road Branch portion of the
line, and that the State of Maine, or a third party acting in
conjunction with it, would acquire the remainder of the line
and/or operating rights over it after it was abandoned. VEC
al so nmai ntained that no sal vage operations woul d be undertaken
after abandonnent -- that is, that the line would not be torn up
-- and that the abandonnment woul d not affect carrier operations
in the area. The STB permtted MEC to abandon the |ine.

Def endants subsequently infornmed Gimel that they
intend to rip up the Pejepscot Spur Line and sell it for scrap.
The state has agreed to upgrade the Lew ston Lower Road Branch,
provi ded Ginmel upgrades the Pejepscot Spur Line. Gimel has
asked for MEC s permssion to do so (at Gimel's expense), but
MEC has refused to grant perm ssion. MEC s refusal prevents
Gimel fromobtaining rail freight service.

1.

Gimel filed a six-count First Amended Conplaint in

the district court. Count | sought a declaration of ownership

rights of the Pejepscot Spur Line, while Count Il sought an
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injunction to prevent defendants from destroying the spur or
interfering with Ginmmel's right to repair, maintain, and use
it. Count Ill alleged that the defendants unlawfully refused to
provide rail service in violation of 49 U S.C. § 11101(a), which
requires rail <carriers to provide service to shippers on
reasonabl e request.

Count IVof Gimrel's conpl aint all eged that defendants
violated their duty to Ginmmel as a third-party beneficiary of
the freight easenent agreenent between MEC and the State of
Maine. Counts V and VI alleged breach of contract and tortious
i nterference with business advantage and expectancies. Before
answering the conpl ai nt, defendants noved under Fed. R Cv. P.
12(b)(1) to dismss the action with prejudice for I|ack of
subject matter jurisdiction, or, inthe alternative, to dismss
the action w thout prejudice under the doctrine of primary
jurisdiction for all the issues within the special expertise of
t he STB.

Gimel's conplaint asserted two bases of subject
matter jurisdiction: federal question jurisdiction under 28
U.S.C 8 1331 and supplenental jurisdiction under 28 U S.C. 8§
1367(a). The federal question identified was whether the
defendants' refusal to provide rail service to Gimel (and
t hei r pl anned destruction of the spur) had viol ated the | CCTA --
specifically, 49 U S C 8§ 11101(a). The district court held
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that the |ICCTA gave the STB exclusive jurisdiction over
Gimel's claimand granted defendants' notion to dism ss.
The STB's "[g]eneral jurisdiction" is described in 49

U S.C § 10501. Under § 10501(b),

[t]he jurisdiction of the [STB] over --

(1) transportation by rail carriers, and the
remedi es provided in this part with respect
to rates, classifications, rules (including
car servi ce, I nt er change, and ot her
operating rul es), practi ces, rout es,
services, and facilities of such carriers;
and

(2) t he construction, acqui si tion,
operati on, abandonnent, or di sconti nuance of
spur, industrial, team swtching, or side
tracks, or facilities, even if the tracks
are located, or intended to be |ocated,
entirely in one State,

i s exclusive. Except as otherw se provided
in this part, the renedies provided under
this part with respect to regul ati on of rai
transportation are excl usive and preenpt the
remedi es provided under Federal or State
| aw.

49 U S.C. § 10501(b) (enphasis added).

Read in isolation, this | anguage appears to grant the
STB exclusive jurisdiction over any claim involving
"transportation by rail carriers,” id. 8 10501(b)(1) -- an
extrenely broad category. However, despite the description in
8 10501(b) of the STB's jurisdiction as "exclusive," other
sections of the ICCTA permt the filing of certain types of

suits in federal district court. See Pejepscot, 59 F. Supp. 2d

at 113. For exanple, 49 U S.C 8§ 11705(a) establishes a three-
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year statute of [imtations on civil actions by rail carriers to
recover paynment for services provided; 8 11705(b) establishes a
three-year statute of limtations on civil actions by shippers
to recover overcharges; and 8 11706(d) authorizes civil actions
by shippers to recover under a receipt or bill of lading. See

id.; see also DeBruce G ain, Inc. v. Union Pac. RR Co., 983 F.

Supp. 1280, 1283-84 (WD. M. 1997) (noting the limtations
periods in 8§ 11705(a), (b), (e)), aff'd on other grounds, 149

F.3d 787 (8th Gr. 1998). It is difficult to reconcile these
provisions wth the notion that the STB has exclusive

jurisdiction over all matters under the | CCTA

The district <court concluded that while these
provi si ons underm ne the exclusivity of the STB' s jurisdiction,
none of themwere applicable to Gimel's clai munder § 11101(a)

for unlawful refusal to provide rail service. See Pejepscot, 59

F. Supp. 2d at 114. "By its plain | anguage, [§ 10501(b)] awards
exclusive jurisdictionto the STBwith respect to transportation
by rail <carriers, including a carrier's obligations under
section 11101(a)." I1d. at 113.

The district court rejected Gimel's argunent that
8 10501(b) is a preenption provisiononly -- that it is intended
to preenpt state |aw and other federal renedies, not to strip
the federal district courts of jurisdiction. The court

acknowl edged that the | ast sentence of § 10501(b), which states
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that "the renedies provided under this part with respect to
regul ation of rail transportation are exclusive and preenpt the
remedi es provided under Federal or State law," is a preenption
provi sion. Pejepscot, 59 F. Supp. 2d at 112 (internal quotation
marks omtted). The court focused, however, on the preceding
| anguage, which states that the STB's jurisdiction over
"transportation by rail carriers, and the renedies provided in
this part with respect to rates, classifications, rules . . .,
practices, routes, services, and facilities of such carriers" is
"exclusive." 1d. at 112-13 (internal quotation marks omtted).
The court held that this was not nerely a preenption provision,
but a conferral of exclusive jurisdiction on the STB. See id.
at 114.2

Gimel's st rongest ar gunent for concurrent
jurisdiction is based on § 11704(c) (1), which states:

A person may file a conplaint with the Board

under section 11701(b) of this title or

bring a civil action under subsection (b) of

this section to enforce liability against a

rail carrier provi di ng transportation

subject to the jurisdiction of the Board
under this part.

2 The district court also rejected Gimel's argunent
that 49 U S. C § 11704(a) and (c)(1) provide the court wth
original jurisdiction over Gimel's 8 11101(a) claim The
district court found 8 11704(a) inapplicabl e because it governs
the enforcenent of STB orders, and there was no existing STB
order that Gimmel could have had the court enforce. See
Pej epscot, 59 F. Supp. 2d at 113. Gimel has w sely abandoned
its 8 11704(a) argunment on appeal
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49 U.S. C. 8 11704(c)(1) (enphasis added). The district court
acknow edged that "[a]t first blush, 8 11704(c) (1) appears to
authorize a civil actioninthis court." Pejepscot, 59 F. Supp.
2d at 113. The court rejected this possible reading, however,
because it believed little of the STB' s exclusive jurisdiction

under 8§ 10501(b) would survive it. See id.; see also DeBruce

Gain, 983 F. Supp. at 1283. Instead, the court interpreted "to
enforce liability" in light of the entire statute to nean "to
enforce a determnation previously nmade by the [STB]."
Pej epscot, 59 F. Supp. 2d at 113.°3

Finally, the district court held that it could not
exerci se supplenental jurisdiction under 28 U S. C. 8§ 1367(a)
over Gimel's state law clains because of the absence of

federal subject matter jurisdiction. See Pejepscot, 59 F. Supp.

2d at 115 (citing, inter alia, United M ne Wrkers v. G bbs, 383

s G i mel further argued that jurisdiction was
nonet hel ess proper under 28 U S.C. 8§ 1331, the general federal
gquestion jurisdiction provision, and 8 1337(a), which grants
district courts original jurisdiction over any proceedings
arising under any Act of Congress regulating commerce. The
district court correctly noted that the jurisdiction granted by
bot h of these general statutes can be precluded by anot her, nore
specific statute -- and here, in its view, jurisdiction was
specifically precluded by the | CCTA. See Pej epscot, 59 F. Supp.
2d at 114-15. On appeal, Gimel does not contend that § 1331
or 8§ 1337(a) can confer jurisdiction if the I CCTA has renoved
it.
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U S 715, 725 (1966)). Gimmel's entire acti on was di sm ssed with

prejudice. See id. at 110.

A. Standard of Revi ew

The district court's ruling that it |acked subject

matter jurisdiction is subject to de novo review. See Puerto

Rico Tel. Co., 189 F.3d at 7. The party invoking federal court

jurisdiction bears the burden of proving its exi stence. See id.
The district court's decision not to exercise supplenental
jurisdiction is reviewed for abuse of discretion. See Vera-

Lozano v. International Broad., 50 F.3d 67, 70 (1st Gr. 1995).

B. Subject Matter Jurisdiction over the | CCTA d aim

1. Burdens

Gimel argues that nothing in the |ICCTA abrogates
federal district court jurisdiction over |ICCTA clains, and so
jurisdiction exists under 28 U S.C. 88 1331 (federal question
jurisdiction) and 1337(a) (jurisdiction over civil actions
ari sing under any Act of Congress regulating comerce). As a
prelimnary matter, Gimel clains that once federal subject
matter jurisdiction has been established under 88 1331 and 1337,
Congress can limt or renove it only by expressly stating its

intention to create exclusive jurisdiction in another court or

agency, citing Avery v. Secretary of HHS 762 F.2d 158, 163 (1st

Cr. 1985) ("[Albsent a clear statenment to the contrary,
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| egi slation should not ordinarily be interpreted to oust a
federal court's equitable power, or its jurisdiction over a
pendi ng case.").

Quilford replies that Gimel bears the burden of
denonstrating subject matter jurisdiction, and cannot use a
presunpti on agai nst the renoval of such jurisdiction to avoid
its burden. CQuilford clains that Avery is inapplicable here
because it involved a legislative attenpt to intervene in a
group of specific, pending actions. Qiilford is correct that
Avery is distinguishable. The ICCTAis in no sense an attenpt
to "oust a federal court's . . . jurisdiction over a pending
case." ld. Gimel cannot rely on any presunption of federal
court jurisdiction; it must carry its burden of proving that

subject matter jurisdiction exists. See Puerto Rico Tel. Co.,

189 F.3d at 7.
2. 49 U S C 8§ 10501(b)

Section § 10501(b), which describes the STB' s general
jurisdiction, states wthout qualification that the STB's
jurisdiction over, inter alia, "transportation by rail carriers”
and the "operation, abandonnent, or discontinuance of spur

tracks" is "exclusive." 49 U.S.C. 8§ 10501(b). In
interpreting this provision, however, we "wi |l not |ook nerely to
a particul ar clause i n whi ch general words may be used, but will take

in connectionwithit the whole statute . . . and the objects and
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policy of the law." Puerto Rico Tel. Co., 189 F.3d at 9 (quoting

Stafford v. Briggs, 444 U S. 527, 535 (1980)) (alterationin original)

(internal quotationnmarks omtted). Asthedistrict court correctly
noted, | ater sections of the | CCTA strongly suggest that certain
actions may be filed in federal district court -- and that in
sonme areas the STB's jurisdiction is concurrent, not exclusive.

See Pejepscot, 59 F. Supp. 2d at 113 (citing 88 11705(a), (b),

and 11706(d)). The question, therefore, is whether § 11704(c) (1)
grants the district court concurrent jurisdictionover Ginmel's
| CCTA cl aim

3. 49 US C 8§ 11704(c)(1)

Pointing to 8§ 11704(c)(1), Gimmel argues that the
| CCTAon its face contenpl at es enforcenent through civil actions
in federal district court. Subsection (c)(1l) states:

A person may file a conplaint with the Board
under section 11701(b) of this title or
bring a civil action under subsection (b) of
this section to enforce liability against a
rail carrier providing transportation
subject to the jurisdiction of the Board
under this part.

49 U S.C. 8 11704(c)(1) (Ginmmel's enphasis).* Gimel clains

4 The "subsection (b)" referred to in the enphasized
phrase reads: "[a] rail carrier providing transportation subject
to the jurisdiction of the Board under this part is liable for
damages sustai ned by a person as a result of an act or om ssion
of that carrier in violation of this part." 49 U. S.C. 8§
11704(b).
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that this subsection denonstrates Congress's intent to authorize
concurrent STB and federal district court jurisdiction over
| CCTA cl ai ns.

In response, Quilford argues that the district court
properly viewed 8 11704(c)(1l) as only permtting a party to
bring a civil action to "enforce [a] liability" that has been
previously determned by the STB. Gimel's proposed
construction, says Quilford, is inconsistent both with the role
Congress has assigned the STB and with the structure of the

| CCTA. To buttress its position, GQuilford cites the argunent

from the district court opinion in DeBruce Gain: if anyone
seeking damages from a rail carrier can proceed in district
court, "there will be nothing left of the Board' s exclusive

jurisdiction." DeBruce Grain, 983 F. Supp. at 1283. Cuilford

argues that while 8 11704 provides renedies for violations of
the ICCTA, providing a renmedy is not the sanme as granting
subject matter jurisdiction to the federal district courts. In
Quilford' s view, 8 10501(b) requires that the renedi es provi ded
by 8 11704 be pursued in the first instance before the STB.
Reading 8 11704(c)(1) as Quilford urges -- as nerely
permtting a party to bring a civil action to enforce a
liability previously determ ned by the STB -- presents a nunber
of problens. First, there is the plain | anguage itself: "[t]he

words of the statute are the first guide to any interpretation
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of the neaning of the statute.” Geebel v. FTP Software, lnc.,

194 F.3d 185, 192 (1st Gr. 1999). Subsection (c)(1l) states
that "[a] person may file a conplaint with the Board . . . or
bring a civil action under subsection (b) of this section to
enforce liability against a rail carrier.” 49 U S. C
§ 11704(c)(1). The nost natural reading of this |anguage is
that it authorizes a person who has suffered danages as a result
of a rail carrier's violation of the ICCTA either to file a
complaint with the STB or to bring a civil action. See
Pej epscot, 59 F. Supp. 2d at 113. Cuilford's suggestion that
"to enforce liability" should be understood as "to enforce [a]
liability [previously determ ned by an STB order]" requires a
significant |eap fromthe subsection as witten.

Furthernmore, as Ginmel argues, this interpretation of
subsection (c)(1) would render § 11704(c)(2) superfluous.
Subsection (c)(2) authorizes a party who has obtained an award
of damages fromthe STBto "bring a civil action to enforce that
[award] . . . if the rail carrier does not pay the anount
awarded." 49 U.S. C 8§ 11704(c)(2). If (c)(1) is interpreted
only to permt a party to bring a civil action to "enforce [a]
liability" previously determned by the STB, then (c)(2) is
sur pl usage. A reading that renders a statutory provision

surpl usage is disfavored. See Massachusetts Ass'n of Health

Mai nt enance Orgs. v. Ruthardt, 194 F.3d 176, 181 (1st G r. 1999)
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("[AIll words and provisions of statutes are intended to have
neani ng and are to be given effect, and no construction should

be adopted which would render statutory words or phrases

nmeani ngl ess, redundant or superfluous."”) (quoting United States
v. Ven-Fuel, 758 F.2d 741, 751-52 (1st Cr. 1985)) (interna
quotati on marks om tted).

Al t hough t he | anguage of 8§ 11704(c) (1) reads as though
it is intended to establish concurrent jurisdiction, this seens
to create a conflict with 8 10501(b), which describes the
jurisdiction of the STB as "excl usive."

Ginmel contends that the thrust of 8 10501(b) is to
preenpt state law, and that there is no conflict between the
"“exclusive" |anguage of 8§ 10501(b) and the concurrent
jurisdiction language of 8§ 11704(c)(1). The district court
found this interpretation of 8 10501(b) unconvincing. See
Pej epscot, 59 F. Supp. 2d at 112-13. The | ast sentence of
§ 10501(b) plainly preenpts state |[|aw See 49 US.C
8§ 10501(b)(2) ("Except as otherwise provided in this part, the
remedi es provi ded under this part with respect to the regul ation
of rail transportation are exclusive and preenpt the renedies

provi ded under Federal or State law "); see also, e.qg.,

Burlington N. Santa Fe Corp. v. Anderson, 959 F. Supp. 1288,

1293 (D. Mont. 1997) (holding that 8 10501(b)(2) expressly

preenpts state econom c regul ation of railroad operations). But
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the first sentence of 8§ 10501(b) is far | ess susceptible to this

interpretation; indeed, it makes no nention of state law.®> Wile

it would be an wunusual construction, "exclusive" could be
understood to nean excluding state |[|aw "Words can be
anbi guous, often materially so." Mssachusetts v. Bl ackstone

Valley Elec. Co., 67 F.3d 981, 986 (1st Cir. 1995).

Left wth sone doubt about the plain nmeaning of the
| anguage, we nust reach beyond the |anguage of 88 10501(b)

and 11704(c) (1) and examne their history. "If the neaning is

5 Guil ford also argues that the lack of any limtations
period in 8 11705 for § 11704(b) clainms filed with a district
court, conbined with the presence of a |[imtations period in
that section for clains filed with the STB, inplies that
Congress did not intend the district courts to have jurisdiction
over 8§ 11704(b) clains. If 8§ 11704(c)(1) creates a cause of
action over which the district courts have jurisdiction,
Guilford argues, then it is a cause of action without a statute
of limtations -- an absurd result.

Al though the lack of a specific limtations period in 8
11705 does weigh in favor of Guilford's proposed interpretation
of 8 11704(c)(1l), CGuilford overstates its argument. As G i nmel
poi nts out, in the absence of a specific limtations period, the
general four-year |imtations period for civil actions under
Acts of Congress applies. See 28 U S.C. § 1658. Anot her
possi bl e resolution would be to apply in the district court the
limtations period for claims filed with the STB. Cf. Al um num
Ass'n, Inc. v. Atchison, Topeka & Santa Fe Ry. Co., 746 F. Supp.
207, 213 n.18 (D.D.C. 1990) ("Wiile there appears to be no
parallel statute of Ilimtations period for danages actions
brought in District Court . . ., it is apparent from a reading
of the statute [(the ICCTA's predecessor)] that Congress
intended the statute of limtations periods to be the sanme for
t he same type of actions, regardl ess of whether they are brought
before a district court or the [ICC].").
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not plain from the words of the statute, then resort to
| egislative history is required.” Geebel, 194 F. 3d at 192.

4. Leqgislative H story

The legislative history, in our view, resolves this
matter in favor of jurisdiction in the district court. This
strikes us as the nost logical resolution of the quandary
Congress created by using inconsistent |anguage in 88 10501(b)
and 11704(c)(1).

a. 49 U S C 8§ 11704(c) (1)

Gimel argues that the legislative history of the
| CCTA denonstrates that Congress intended no change to the
scheme of jurisdiction that existed under the Interstate
Conmerce Act (I CA). Under the ICA Ginmrel says, courts all owed
parties to bring civil actions in federal court, and we nust

presune that Congress was aware of that practice. See Cannon v.

Uni versity of Chicago, 441 U S. 677, 696-98 (1979) (stating that

it is appropriate to assune that the drafters of Title I X were
aware of the courts' prior interpretations of Title VI).

In the section-by-section analysis of the Act in the
Conf erence Report on the | CCTA, 8 11704 i s described as fol | ows:
"Section [11704] reenacts the applicable rail portions of forner

section 11705. These include authority for injured persons to

seek judicial enforcenent of agency orders and to seek danmmages

for a violation of the statute.” H R Conf. Rep. No. 104-422,
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at 195 (1995), reprinted in 1995 U S.C.C A N. 850, 880 (enphasis

added) . As mght be expected given Congress's intent to
"reenact" the old ICA provision, the |anguage of current §
11704(c)(1) closely mrrors that of fornmer 8§ 11705. Under the
| CA, 8 11705 provided: "A person may file a conplaint with the
[1CC under section 11701(b) of this title or bring a civil
action under subsection (b)(1) or (2) of this section to enforce
liability against a comon carrier providing transportation
subject to the jurisdiction of the [ICC . . . ." 49 US. C 8§
11705(c) (1) (1994).¢° Gimel also notes that the 1CC s
jurisdiction was descri bed as "exclusive" in the section of the
| CAto which 8 10501(b) of the | CCTA corresponds. See 49 U. S. C.
§ 10501(d) (1994). Gimel clains that, despite the "excl usive"
| anguage, no court construed 8§ 10501(d) of the ICA to bar
federal district court jurisdiction over civil actions under the

| CA.

6 Quil ford argues that the policy underlying the ICA --
protecting the public from railroad nonopolies -- is vastly
different from the deregulatory inpulse behind the |CCTA
Therefore, Quilford says, assum ng that | CCTA and | CA provi si ons
that share sim | ar wordi ng have the same neaning is risky. But
the legislative history quoted above <clearly states that
Congress intended to "reenact[]" fornmer § 11705 in § 11704. See
H R Conf. Rep. No. 104-422, at 195 (1995), reprinted in 1995
US CCAN 850, 880. There is every reason to believe that
Congress did not intend the neaning of this section to change.
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Gimel contends that such civil actions against rail
carriers under the ICA were routinely brought in federal

district court. Gimel offers as an exanpl e Overbrook Farners

Uni on Cooperative Ass'n v. Mssouri Pacific Railroad Co., 21

F.3d 360 (10th Gr. 1994). In Overbrook, a shipper sought
damages in federal district court froma carrier for refusal to
provide rail service on reasonable request in violation of 49
U S . C § 11101(a), the sane provision underlying Gimel's Count
I11. See id. at 362. The district court referred the question
of the reasonabl eness of the rail carrier's refusal to provide
service to the ICC, which determned that the refusal was
unreasonable "and l|left the issue of danages to the district
court." 1d.

Quilford denies that a system of concurrent
jurisdiction existed under the |CA Quilford clains the

deci sion nost nearly on point under the ICAis Kraus v. Santa Fe

Sout hern Pacific Corp., 878 F.2d 1193 (9th Cr. 1989), in which
the Ninth Grcuit held that the ICC s "exclusive" jurisdiction
to assess nergers prevents a private suit in federal court under
the Interstate Comrerce Act for damages caused by the nerger

See id. at 1197-98. As Gimel points out, Kraus is easily
di stingui shable. The specific Interstate Commerce Act provision
at issue in Kraus required prior express approval of the I CC for

all railroad nergers and did not provide for a private civil
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remedy. See id. at 1198; see also 49 U S. C § 11341(a) (1994)
("The authority of the Interstate Commerce Comm ssion under this
subchapter [i.e., the |CA subchapter governing nergers] 1is
excl usive.").

The legislative history of 8§ 11704 of the |CCTA
i ndi cates that Congress intended to maintain the status quo that
had exi sted under the ICA. Overbrook denonstrates that under
the ICA, a district court could exercise jurisdiction over a
refusal of service claim Kraus is not to the contrary. See

also Alum num Ass'n, Inc. v. Atchison, Topeka & Santa Fe Ry.

Co., 746 F. Supp. 207, 210 (D.D.C. 1990) (stating that the |ICA
"specifically enpowers both the ICC and District Courts to
entertain conplaints for reparations or danmages as a result of
illegal acts or om ssions of a carrier's actions pursuant to 49
U.S.C. § 11705(b)(2)").
b. 49 U.S.C._§ 10501(b)

The legislative history of 8§ 10501 of the I|ICCTA al so
offers support for Gimrel's argunent that in establishing the
STB's jurisdiction under the I CCTA, Congress intended only to
preenpt state |law and renedies, not to give the STB excl usive
jurisdiction over |CCTA clains.

First, under the headi ng "Renedi es are exclusive," the
section-by-section analysis found in the House Report on the

| CCTA states: "The bill is intended to standardi ze all econom c
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regul ation (and deregulation) of rail transportation under
Federal law, wthout the [previous regine of] optiona
del egation of admnistrative authority to State agencies to
enforce Federal standards . . . ." HR Rep. No. 104-311, at
95, reprintedin 1995 U S.C C AN 793, 807.7 Second, under the

headi ng "CGeneral jurisdiction,” the Report states that changes
were made to the jurisdictional provision

to reflect the direct and conplete pre-
enption of State economc regulation of
railroads. The changes include extending
exclusive Federal jurisdiction to matters

relating to  spur, i ndustri al, t eam
switching or side tracks fornerly reserved
for State jurisdiction . . . . The forner

di sclainmer regarding residual State police
powers is elimnated as unnecessary, in view
of the Federal policy of occupying the
entire field of economc regulation of the
interstate rail transportation system

! The "del egation of adm nistrative authority to State
agencies" refers to the system established by the |CCTA s
predecessor, the Staggers Rail Act of 1980, Pub. L. No. 96-448,
94 Stat. 1895. The Staggers Rail Act "began the substanti al
econom ¢ deregul ation of the [railroads] and the whittling away
of the size and scope of the ICC." H R Rep. No. 104-311, at
82, reprinted in 1995 U S.C.C A N at 793-94. The Act provided
a federal certification procedure for states that wanted to
regul ate intrastate rail rates, rules, or practices. See 49
U S C 8 11501(b)(2)-(3) (1994).

The Staggers Rail Act also denied the ICC authority over

whol |y intrastate "spur, industrial, team sw tching, or side
tracks,” 49 U S.C. § 10907(b)(1) (1994), thus Ileaving them
subject to state regulation, see lllinois Comrerce Conmin V.
ICC, 879 F.2d 917, 922 (D.C. Cir. 1989). The |1 CCTA, by
contrast, specifically grants the STB authority over "spur

i ndustrial, team swtching, or side tracks . . ., even if the
tracks are located . . . entirely in one State.” 49 U S.C

§ 10501(b)(2) (enphasis added).
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Id. at 95-96, reprinted in 1995 U. S.C.C. A N at 807-08 (enphasis

added) . The thrust of the statute is to federalize these
di sputes, not to deprive the federal courts of jurisdiction.?
Quilford argues that the references to preenption of
state law and regulation in the legislative history of 8§
10501(b) are sinply beside the point. Q@uilford says that the
ref erences do not address the question of whether that section,
in addition to preenpting state |aw, establishes exclusive
jurisdiction in the STB. W do not find the history of
8 10501(b) as wunhelpful as Quilford suggests. Wil e not
determ native by itself, the focus on preenption of state lawin
the legislative history does give Gimel's suggested
Interpretation of 8 10501(b) sone additional plausibility.
Argunents both for and agai nst concurrent jurisdiction
can be drawn fromthe | anguage and structure of the ICCTA its

| egi sl ative history, and case |law. View ng the | anguage of the

8 The legislative history also shows that Congress
intended the STB to be smaller -- and have fewer resources --
than the | CC When Congress termnated the ICC, it had five
comm ssi oners and about 400 enployees. See H R Rep. No. 104-
311, at 82, reprinted in 1995 U S.C. C A N at 794. The STB has
three comm ssioners, see id., and Congress expected only 60 | CC
enpl oyees to transfer to the STB, see id. at 90, reprinted in
1995 U S .CC AN at 802 The I1CC's 1995 budget was $33
mllion; only $8.4 mllion of the Departnent of Transportation's
1996 budget was devoted to the STB. See id. at 93, reprinted in
1995 U S CC AN at 805 This decrease in size and resources
is not consistent with exclusive STB jurisdiction.
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ICCTA in light of its legislative history and the evidence of
practice under its predecessor, the |ICA we conclude that
G imel has successfully carried its burden of establishing the
exi stence of federal district court jurisdiction over its | CCTA
claim

C. Primary Jurisdiction

The question renmai ns whether the district court shoul d
refer Gimel's ICCTA claimto the STB under the doctrine of
primary jurisdiction. Quilford argues that such a referral is
appropriate because referral to the STBwll pronote uniformty
in the interpretation of the |CCTA and because the STB is
"better equi pped than [the] courts by specialization, by insight
gai ned through experience, and by nore flexible procedure"” to

deci de the question. Nader v. Allegheny Airlines, Inc., 426

U S 290, 304 (1976) (quoting Far East Conference v. United
States, 342 U.S. 570, 574-75 (1952)) (internal quotation marks
omtted). Gimel argues that the district court is capable of
ruling on Gimel's | CCTA claimw thout referral to the STB. In
Gimel's view, no technical issues exist for the SIB s
consi derati on

The Suprenme Court has said that "[n]o fixed fornula
exists for applying the doctrine of primry jurisdiction.”

United States v. Western Pac. R R Co., 352 U S. 59, 64 (1956).

The primary jurisdiction doctrine is intended to "serve[] as a
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nmeans of coordi nati ng adm nistrative and judicial nmachi nery" and
to "pronote uniformty and take advantage of agencies' speci al

expertise." Mashpee Tribe v. New Seabury Corp., 592 F.2d 575,

580 (1st Gr. 1979). This court relies on three factors to
gui de the decision on whether to refer an issue to an agency
under the primary jurisdiction doctrine:

(1) whether the agency determnation |[ies]
at the heart of the task assigned the agency
by Congress; (2) whether agency expertise
[i]s required to unr avel intricate,
technical facts; and (3) whether, though
perhaps not determnative, the agency
determination would materially aid the
court.

Bl ackstone Valley Elec. Co., 67 F.3d at 992 (quoting Mshpee

Tribe, 592 F.2d at 580-81) (alterations in original).

W conclude that the district court should stay
Gimel's ICCTAclaimwhile referring it tothe STB. First, the
STB's expertise is clearly involved in the question of whether
Quilford' s actions constitute unlawful refusal to "provide .

servi ce on reasonabl e request,” 49 U S. C § 11101(a), and the
agency's determnation would materially aid the district court.
Furthernore, referral to the STBw Il pronote uniformty in the

standards governing refusals to provide service. See DeBruce

Gain, 149 F.3d at 790 (affirmng on primary jurisdiction
grounds district court's conclusion that a refusal of service

claim should be heard by the STB); Overbrook, 21 F.3d at 363
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(describing district court's referral of a refusal of service
claimto the 1 CC).

D. D sposition of the State Law d ai ns

The district court held that it could not exercise
supplenental jurisdiction over Gimel's state law clains
because of the absence of federal subject matter jurisdiction.
Because we concl ude that subject matter jurisdiction exists, the
prem se for the dism ssal has vani shed.

Quil ford argues that Counts | and Il do not satisfy the
requi sites for supplenental jurisdiction and nust be di sm ssed,
while Counts 1V, V, and VI are preenpted by the | CCTA and nust
be dismssed. Gimel, on the other hand, contends that the
district court should stay only those clains relating to
defendants' refusal to provide service, pending referral to the
STB, and proceed on the nerits of the remaining clains.

The decision whether to exercise supplenenta
jurisdiction is left to the sound discretion of the district

court. See Vera-lLozano v. International Broad., 50 F.3d 67, 70

(st CGr. 1995). A federal court may exercise supplenental
jurisdiction over a state claim whenever it is joined with a
federal claimand the two clains "derive froma comon nucl eus
of operative fact" and the plaintiff "would ordinarily be
expected to try them both in one judicial proceeding.” 1d.

(quoting United M ne Wirkers v. G bbs, 383 U. S. 715, 725 (1966))
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(i nternal quotation marks omtted). The suppl enent a
jurisdiction statute states that a district court nmay refuse to
exerci se suppl enent al jurisdiction if the state claim
"substantially predom nates over the claimor clains over which
the district court has original jurisdiction" or "the claim
rai ses a novel or conplex issue of state law." 28 U S.C 88
1367(c) (1), (c)(2). The district court should consider on
remand whether to stay, act on, or dismss Gimel's state |aw
cl ai ns.
V.

The district court's order dismssing Gimrel's conplaint is
vacated. The case is remanded to the district court for further
proceedi ngs in accordance with this opinion.

So ordered.
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