[ NOT FOR PUBLI CATI ON- - NOT TO BE CI TED AS PRECEDENT]

United States Court of Appeals
For the First Circuit

No. 99-2034
IN RE: JFD ENTERPRI SES, | NC.,

Debt or .

JOSEPH F. DI STEFANG, PATRI CI A A. DI STEFANG,
Appel | ant s,
V.
PETER M STERN; EUGENE B. BERMAN; ROGER A. DI ALESSI,

Appel | ees.

APPEAL FROM THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF MASSACHUSETTS

[ Hon. M chael A. Ponsor, U.S. District Judge]

Bef or e

Stahl, Circuit Judge,
Bownes, Senior Circuit Judge,
and Lynch, Circuit Judge.

G. Eric Brunstad, Jr., with whom Patrick J. Trostle and
Bi ngham Dana LLP were on brief, for appellants.
Kerry David Straver, with whom Kanberqg. Berman, P.C. was on

brief, for appellee Bernman.
Kevin C. G ordano, with whom Keyes and Donnell an, P.C. was

on brief, for appellee Stern.




David J. Martel, with whom Doherty, Wallace, Pillsbury and
Mur phy, P.C. was on brief, for appellee D al essi.

MAY 1, 2000

STAHL, Circuit Judge. Plaintiffs-appell ants

Joseph and Patricia D Stefano are sharehol ders and creditors of
JFD Enterprises, Inc. (“JFD").! They appeal a grant of sunmary
judgnment in favor of defendants-appellees Peter Stern, Eugene
Berman and Roger Dialessi (the “appellees”). The Di St efanos
all ege that during the course of JFD s reorganization under
Chapter 11 of the Bankruptcy Code, the appellees violated
various fiduciary duties owed to them These breaches, the
Di St ef anos contend, caused them to suffer financial |osses on
advances they had extended to JFD and prevented their recovery
on other liens they held against the conpany's assets. e
affirm

Backar ound

Prior to the commencenent of bankruptcy proceedings,
JFD operated a |iquor store under the trade name Century Liquor
Mart (“Century”) in West Springfield, Massachusetts. Joseph

Di St ef ano managed t he busi ness. |In February 1989, he personally

Joseph Di Stefano is an unsecured creditor, while Patricia
Di Stefano is an undersecured creditor.
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guar ant eed about $300, 000 of indebtedness owed by JFD to the
Par k West Bank and Trust Conpany (the “Bank”).

Century was a successful operation until about 1990.
After that, its business declined, probably due in |arge part to
the closure of a nearby bridge and a consequent reduction in
traffic to the shopping center of which the store was a part.
On June 10, 1993, JFD filed a Chapter 11 bankruptcy petition in
the United States Bankruptcy Court for the District of
Massachusetts. As part of the Chapter 11 proceeding, an
O ficial Unsecured Creditors' Commttee (“Commttee”) was
appoi nt ed. Wth the bankruptcy court's pernmission, the
Commttee hired Kanmberg, Berman, P.C., and appellee Eugene
Berman in particular, as its counsel.

It appears from the record that when JFD filed for
bankruptcy, its indebtedness to the Bank total ed approxi mtely
$275, 000. On July 30, 1993, Berman and counsel for the Bank
negotiated a stipulation agreeing that the Bank held an
enforceable first security interest in all of JFD s personal
property and cash. The bankruptcy court approved this
stipul ati on on August 18, 1993. Subsequently, during the autumm
of 1993, Patricia D Stefano, JFD and the Commttee al so agreed
that Ms. Di Stefano possessed an enforceabl e claimagainst the

JFD estate in the amunt of $40, 000; that her clai mwas secured
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by JFD s inventory, proceeds, and accounts receivabl e; and that
it was junior to the Bank's interests.? The bankruptcy court
approved this stipulation on Novenmber 17, 1993.

In the meantime, on Septenber 24, 1993, the Comm ttee
had filed a notion to convert the case to a Chapter 7
liquidation. The Conmittee alleged that JFD had | ost $475, 000
bet ween August 1990 and May 1993, that it was poorly nanaged,
and that it faced continued financial |osses. On October 12,
perhaps in response to the Conmmittee's efforts, Joseph Di St efano
entered into a stipulation (the “October 12 Stipulation”)
pursuant to whi ch he ceded managenent responsibility for Century
to Roger Dialessi and the Committee withdrew its conversion
notion. But inmmediately before this agreement was nenorialized
and approved by the bankruptcy court, the Bank filed its own
notion to convert the case to a Chapter 7 action, charging that
the Commttee wunlawfully had installed new JFD managenent
wi t hout regard to the safeguardi ng of the Bank's interests. The

Bank also conmplained that JFD s inventory had declined

°The stipulation also provided that if Ms. D Stefano
recei ved | ess than $25, 000 on her claim she would have a juni or
security interest in JFD's liquor license for the difference
bet ween the amount paid and $25, 000.

-4-



substantially since the bankruptcy proceeding had comenced,
t hus reducing the security of its lien.?3

On Cctober 29, 1993, the United States Trustee (“UST”)
objected to the October 12 Stipulation and filed a notion for
t he appoi ntmnent of a Chapter 11 Trustee, claimng that Dial essi
was unlawfully acting as a de facto trustee. On Novenber 10,
1993, however, JFD, the Comm ttee, the Bank, and the UST entered
into a stipulation (the “Appointment Stipulation”) providing
that Di al essi woul d be appointed as the Chapter 11 Trustee and
l[imting his pay to $600 per week for “services rendered in the
operation of the business of the Debtor.” That sane day, the
sane parties except for the UST entered i nto anot her stipul ation
that accorded the Bank a perfected, enforceable security
interest in JFD s liquor license. As part of this agreenent,
the Bank agreed both to withdraw its nmotion to convert the
proceedings into a Chapter 7 action and not to seek such a
conversion in the future so long as certain stated conditions

were net. The bankruptcy court approved both stipul ations.

SAt around the same tine, the Bank froze JFD s account,
whi ch contai ned about $40,000, and refused to grant Dial essi

check-signing authority on the account. JFD subsequently
brought an adversarial action seeking an order requiring the
Bank to allow access to its account. The Bank relented,

al l owi ng Di al essi access.
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The parties' stipulation notw thstanding, and for
reasons that are not clear, appellee Stern was appointed as
trustee instead of Dialessi.* Dialessi continued to nanage
Century.

On May 31, 1994, Stern, acting as Trustee, noved to
sell Century's personal property, including its liquor license,
for $275,000, including a $20,000 “carve-out” to be paid to the
bankruptcy estate. By this point, however, Century's |iquor
license was on a Massachusetts Alcoholic Beverage Control
Comm ssion ("ABCC') paynent “delinquent |ist” pursuant to Mass.
Gen. Laws ch. 138, 8§ 25. That provision states that delinquent
i censees may only make cash purchases fromliquor whol esal ers.
Moreover, the statute's requirenments continue to apply even if
the license is transferred. Thus, the Commttee objected to the
asset sale, arguing that the license could only be sold subject
to the bar against purchases nmade other than for cash. The
court ultimately rejected the proposed sale on the ground that

it would not substantially benefit the estate.

ACiting Berman's deposition testinony, the appellants
suggest that the UST opposed Dial essi's appointnment. As noted
above, however, the UST was a party to the Appointnent
Sti pul ati on.
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various activities relevant to this appeal. These
descri bed by the district court as foll ows:
Dialessi . . . discontinued the use of a
conputeri zed cash regi ster system capabl e of
monitoring inventory |evels. He contends

Di St ef ano

a Chapter

appoi nt ed

Stern sold Century's |iquor

per sonal

As Century's general nmanager, Dialessi engaged in

that such action was pronpted by M.
Di Stefano's failure to record beer and w ne
purchases in the system which he clains
resulted in the systemgenerating i naccurate
i nventory reports. Addi tionally, Dialessi
sold sonme of Century['s] wine inventory to
anot her |iquor store owner for approxinmately
$2, 000. Al t hough M. Di Stefano originally
mai nt ai ned at his deposition that the val ue
of the wne sold was $25,6000, cross
exam nation revealed that this position was
based on what anot her enpl oyee had al | egedly
told him He later conceded that the value
of the wine sold was approxi mately $4, 000,
which is nore consistent with Dialessi's
affidavit, which stated that the |iquor was
worth $3,200. Moreover, Dialessi failed to
pay Massachusetts w thholding taxes, but
personally resolved all claims by the
governnment at no expense to JFD. Lastly,
Di al essi, due to JFD s cash shortage, paid
enpl oyees out of an account in which
proceeds from JFD s lottery ticket sales
wer e deposited.

v. Stern, 236 B.R 112, 115 (D. Mass. 1999).

wer e

On August 26, 1994, Stern noved to convert the case to

7 proceeding. The court allowed his motion and

Stern as the Chapter 7 Trustee. On Decenber 20,

1994,

| icense for $100, 000; he sold JFD s

property separately for about $31,000. In June 1995,
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the court ordered the ABCC to approve the license's transfer
free and clear of its delinquent status. Due to the disparity
bet ween the value of the Bank's |oan, which, at that point,
exceeded $300, 000, and the price for which the JFD assets were
sol d, $131,000, M. Di Stefano was required to pay $50, 000 on his
guaranty (pursuant to a settlement with the Bank), and Ms.
Di Stefano failed to recover anything on her wundersecured
interest in the JFD estate.

On February 14, 1997, the Di Stefanos filed an action
in the Massachusetts Superior Court against Stern, Bernman,
Di al essi, the Bank, and the Bank's attorney.®> The Di Stefanos
alleged that the appellees behaved negligently in their
st ewardshi p of JFD and breached fiduciary duties owed to them as
sharehol ders and creditors of JFD.® On March 11, 1997, Berman
had the case renmoved to the bankruptcy court as a “core
proceedi ng” in JFD s bankruptcy case.

Eventual Iy, the appell ees noved for sunmary judgnent.

They clainmed, inter alia, that the D Stefanos | acked standing to

The Bank and its counsel subsequently were dropped fromthe
case.

6The Di St ef anos contended that Stern and Di al essi owed t hem
fiduciary duties by virtue of their positions as bankruptcy
trustee and Century's mmnager, respectively, and that Bernman
owed such a duty by virtue of his de facto control of JFD during
t he Chapter 11 proceedings.
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pursue their clains and that their own behavior did not result
in any harm to the Di Stefanos. The bankruptcy court granted
sunmary judgnment to all the appellees on all counts. The court
determ ned, in pertinent part, that the D Stefanos i ndeed | acked
standing to bring their clains and that, irrespective of
standing, the Di Stefanos would be unable to prove that the
appel | ees' conduct caused them any damages.

The Di St ef anos appeal ed the bankruptcy court's ruling
to the district court. That court affirmed the grant of summary
judgment, grounding its decision entirely on the D Stefanos
inability to prove that their |osses were caused by the
appel l ees’ conduct. The Di Stefanos again appeal.

Di scussi on

The question whether a genuine issue of material fact
exi sts, such that a grant of summary judgnent nust be reversed,

presents a |l egal issue subject to de novo review. See Desnond

v. Varrasso (In re Varrasso), 37 F.3d 760, 763 (1st Cir. 1994).

We view the facts in the |ight nost favorable to the nonnmovi ng
party, granting all reasonable inferences in that party's favor.

See Barreto-Rivero v. Medina-Vargas, 168 F.3d 42, 45 (1st Cir.

1999). Even so, summary judgnent is appropriate if the
nonnmovant's evidence is "nmerely colorable, or is not
significantly probative." Anderson v. Liberty Lobby, Inc., 477
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U.S. 242, 249-50 (1986) (citations onitted). "The nmere
exi stence of a scintilla of evidence in support of the
plaintiff's position wll be insufficient; there nust be
evidence on which the jury could reasonably find for the
plaintiff.” 1d. at 252. W will not “accept the nonnovant's
subj ective characterizations of events, unless the underlying

events thenmsel ves are revealed.” Simas v. First Citizens' Fed.

Credit Union, 170 F.3d 37 (1st Cir. 1999); see also Liberty

Lobby, 477 U S. at 256; Santiago v. Canon U.S.A., Inc., 138 F. 3d

1, 6 (1st Cir. 1998).

G ven these standards, we believe summary judgnment in
the appell ees’ favor was appropriate on the grounds identified
by the district court: an absence of harm attri butable to the
appel | ees' conduct. We explain by discussing separately the two
classes of harm the Di Stefanos have identified: (1) | osses
relating to JFD s declining value and (2) the |legal fees the
Di St ef anos purportedly incurred defending an action brought by
the IRS because of Dialessi's failure to w thhold enployee
income taxes as mmnager of Century.
|. Losses Associated with the JFD Estate's Declining Val ue

The Di Stefanos assert various argunents agai nst
Di al essi, Berman and Stern, nost of which boil down to the

following contentions: (1) the D Stefanos were creditors and
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shar ehol ders of JFD; (2) Dialessi and Stern, who held appointed
positions in JFD s bankruptcy proceedi ngs, and Ber man, who act ed
as a “de facto” bankruptcy trustee, owed the Di Stefanos
fiduciary duties inthe latter's capacity as JFD s creditors and
shar ehol ders; (3) each appellee breached his fiduciary duty to
the Di Stefanos; (4) as a proximte consequence of these

breaches, JFD | ost substanti al val ue before the ulti mate sal e of

its assets, resulting in the D Stefanos' |osses on Ms.
Di Stefano's lien as outlined in the November 17, 1993
stipulation and on M. Di Stefano's guaranty of JFD' s

i ndebt edness to the Bank. Al t hough the Di Stefanos may have
suffered other |osses, such as those associated with their
equity interest in JFD -- which was ultimately worthless --
t hose | osses are not here at issue, because the Di Stefanos could
only have avoided those |losses if the JFD estate had first
satisfied all clainms of JFD s general creditors.

The Di St ef anos' cl ai ns cannot survive summary j udgment
because they have failed to adduce adequate evidence of
causation linking their losses to the appell ees’ conduct. That
is, even if we were to assune arguendo that the appell ees each
owed a fiduciary duty to the Di Stefanos, that they each breached
that duty, and that JFD s val ue declined precipitously during

the course of its bankruptcy proceedi ngs, the Di Stefanos have
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not subm tted enough evidence indicating a causal |ink between
the breaches and the |losses to survive summary judgnment.
Correl ation al one, here as el sewhere, does not prove causati on.
We explain with respect to each allegation made in support of
t he Di Stefanos' clains.
A. Timng of the Sale

The Di Stefanos' principal allegation in support of
their clainms relates to the timng of the sale of Century's
assets. As noted above, in May of 1994, Stern filed a notion
seeki ng approval to sell JFD s business to a third party in
exchange for $275,000. The Di Stefanos contend that at the tine
of that proposed sale, the Bank's claimwas val ued at $294, 000.
If the sale had proceeded, they argue, the Bank would have
recovered all but $19,000 of its total claim from JFD in
liquidation. At the very least, M. Di Stefano's exposure under
t he | oan guaranty woul d have been far | ess than the $50, 000 for

which he ultimately was held responsible.” Berman, however,

The Di Stefanos also theorize that there was a “li kel i hood
t hat ot her bidders would have offered nore, |leaving (at nost) a
smal | deficiency for the Bank.” This price increase presumbly

woul d have further reduced the Di Stefanos' exposure and m ght
even have resulted in a surplus that would have inured to the
benefit of an undersecured creditor such as Ms. Di Stefano.
However, Stern's nmotion specified the $275,000 price and did not
on its face provide for any further bidding process. Even if it
had, we would be unwilling to rely upon speculation that a
hi gher price would have been reached. “I C] oncl usory
al | egati ons, inprobable inferences, and unsupported specul ati on
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objected to the sale. On July 13, 1994, the court held a
hearing on the notion and Berman's objection. The court
ultimately refused to allow the sale. The Di Stefanos contend
that Berman's objection to the sale constituted a breach of
fiduciary duty to the estate® and a proximte cause of their
subsequent | osses.

The Di Stefanos' argunent regarding the aborted sale
falters, however, because the discretion and authority to all ow

or disallow the sale lay, of course, not with any of the

appel |l ees, but rather with the court. See, e.qg., 28 US.C
8§ 157(b)(2)(N). It is true that the court m ght not have
intervened at all save for Berman's objection. See, e.g., 11

U S . C 8 363(b)(1) (requiring “notice and a hearing” before sale
of estate property outside the ordinary course of business); id.
§ 102(1)(B) (defining “notice and a hearing” in a mnner
allowing a sale wi thout any hearing where no party requests

one); Inre Crowell, 225 B.R 334, 335 (Bankr. E.D. M ch. 1997)

oo are insufficient to establish a genuine dispute of fact.”
Triangle Trading Co. v. Robroy Indus., Inc., 200 F.3d 1, 2 (1st
Cir. 1999) (internal quotation marks and citations omtted).

8Ber man, they contend, usurped the trustee's role and thus
owed the estate a fiduciary duty. |In opposing the sale, they
argue, Berman breached that duty by elevating the interests of
one particular subset of JFD creditors -- a group of |iquor
whol esalers who held clainms for wunpaid bills -- over the
interests of other creditors.
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(“I'n the absence of objections to a proposed sale, so |ong as
there is conpliance with the notice and a hearing mandate by the
trustee . . . judicial involvenent is not required and approval
by the bankruptcy judge of the sale is unnecessary.”). But
Berman's intervention did not itself doom the asset transfer;
after all, the court could have permtted the sale if it
believed that that course of action was in the estate's best

interest. See Jerem ah v. Richardson, 148 F.3d 17, 24 (1st Cir.

1998). In this case, the court determ ned that that was not so.
In light of the court's intervening exercise of discretion, even
if Berman's objection constituted a breach of sonme duty to the
Di St efanos, that breach did not “cause” harm for it was the
action of the court which dooned the sale.

Nor may the DiStefanos rest their case on the
al l egation that the appellees should have effected an earlier
sale of JFD s assets to insure that those assets woul d cover the
Bank's secured loan and the interests of other creditors as
wel | . It is not our role to second-guess a trustee's
determ nation not to sell an estate's assets at a given point in
time so long as that determ nation reflects the trustee's
busi ness judgment:

The Bankruptcy Code designates the trustee

as the representative of the estate. The

trustee has anple discretion to adm nister

the estate, including authority to conduct
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public or private sal es of estate property.
Courts have nuch discretion on whether to
approve proposed sales, but the trustee's
busi ness judgnment s subject to great
judicial deference.

In re WPRV-TV, Inc., 143 B.R 315, 319 (D.P.R 1991), vacated on

ot her grounds, 165 B.R. 1 (D.P.R 1992); see also In re Bakalis,

220 B.R. 525, 531-32 (Bankr. E.D.N. Y. 1998) (noting discretion
accorded to trustee with regard to sale of assets); In re

Thi nki ng Machs. Corp., 182 B.R 365, 368 (D. Mass.) (enphasi zing

“the high degree of deference usually afforded purely econom c

deci sions of trustees”), rev'd on other grounds, 67 F.3d 1021
(1st Cir. 1995). As the district court pointed out, the
Di Stef anos presented no evidence regarding the price JFD s
assets woul d have commanded at any earlier sale and no evi dence
that JFD s dem se was or should have been a foregone concl usi on
from the opening nonths of JFD s bankruptcy.? Absent such
evi dence, there would have no basis upon which to doubt a
trustee's business judgment.

B. Causati on of Harm

°l ndeed, any suggestion that JFD s assets shoul d have been
sold earlier than May 1994 presupposes that the trustee should
have known that the value of those assets would necessarily
decline over tine. That presupposition conflicts with the
Di St efanos' assertion that JFD s | osses proxi mately were caused
by particular actions or inactions on the part of the appell ees.
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We turn, then, to whether, considering the respective
value of JFD and of the Bank's |oan when the assets were
actually sold, the D Stefanos can denonstrate that their harns
were caused by the appellees' m sdeeds. They cannot.

The Di St ef anos suggest t hat t he appel | ees
m smanagenent resulted in JFD s | osses, and hence in their own.
But the record makes clear, and there is no dispute, that JFD
was henorrhagi ng value |ong before its bankruptcy filing. In
the three years preceding JFD s bankruptcy, while Century was
under M. Di Stefano's managenent, the business |lost a total of
$403, 874. VWhen JFD initiated bankruptcy proceedings, the
bankruptcy schedules indicated assets of $549,331.37 and
liabilities of $1,100,662 -- a negative net equity of over
$500, 000.

By the time JFD' s liquor license and personal property
were sold, the value of its assets was about $131, 000. The
amount of the Bank's |oan, nmeanwhile, had increased to over
$300, 000. As we have stated, the harnms claimed by the
Di St efanos consist of M. Di Stefano's $50,000 liability on his
guaranty of JFD s loan from the Bank and Ms. Di Stefano's
forfeited junior interest in JFD s assets. These |osses could
have been “caused” by the appellees' actions only if JFD s

assets, but for those actions, would have exceeded $250, 000 at
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the time of the sale -- that is, if those actions caused at
| east $119,000 in lost value. O herwise, M. DiStefano would
have remained liable for the entire $50,000 he ultimtely paid
on his guaranty, and the Di Stef anos woul d have suffered the sane
harms about which they now conpl ai n. °

The Di Stefanos invite us to disregard JFD s prepetition
| osses and to assune that any decline in JFD s value follow ng
the initiation of bankruptcy proceedi ngs nust be attributed to
t he appel |l ees’ purported nal feasance. This we cannot do. The
Di St ef anos bear the burden of denonstrating that any particul ar
| osses were attributable to the appellees. W thus review the
appel l ees' specific “m sdeeds” to determ ne the nost generous
| oss figures that the Di Stefanos mght be able to prove at
trial.

The Di Stefanos first contend that Century's business

declined precipitously during Dialessi's tenure as its manager.

1°As noted, the Bank's loan in fact exceeded $300, 000.
Al t hough the | oan's bal ance was appreciating as tinme passed, we
will use the $300,000 figure as the basis for our analysis
Greater indebtedness to the Bank woul d only have required that
the appellee's acts caused even nore damage in order for the
Di Stefanos to nmerit relief because the total difference between
the Bank's claim and JFD' s value would be correspondingly
greater. Thus, our assunption of a $300,000 secured interest
redounds in the Di Stefanos' favor. Even assum ng that the
Bank's | oan anounted to “only” $300,000, the Di Stefanos cannot
prove that their claimed |osses resulted from the appellees’
behavi or.
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As the district court noted, however, given JFD s steep pre-
bankruptcy decline, the D Stefanos woul d be unable to |Iink post-
bankruptcy losses to Dialessi's conduct, absent specific
al | egati ons of m smanagenent:

[ T] he overwhel m ng and undi sputed facts show

that Century Liquor was in severe financial

di stress | ong bef ore Di al essi becanme

manager . . . . Follow ng the comrencenent

of the bankruptcy proceeding and the

appoi ntnment of Dialessi as nmanager, the

record does not reflect any significant

decline in business different from the

preexi sting downward spiral that ended in

bankr upt cy.

Di St ef ano, 236 B.R at 117-18.

The Di Stef anos next charge that Dial essi di scontinued
the use of Century's conputerized inventory nonitoring system
However, they offer no proof what soever linking this
di sconti nuance to any decline in JFD s val ue.

M. and Ms. Di Stefano al so allege that Dial essi paid
hi msel f $150 nore per week than the Appointnment Stipulation
aut horized. As the bankruptcy and district courts noted, even
if this allegation were proven, the resulting |oss would not
exceed $7000.

The Di St ef anos further have asserted that Di al essi sold
a large quantity of prem umw nes for an unacceptably | ow pri ce.
M. DiStefano first indicated that these wines were worth

$25, 000, but Ilater conceded they probably were worth only
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approxi mately $4000. The evidence indicates that they were sold
for about $2000. G ving the D Stefanos the (generous) benefit
of the doubt, we wll assume for present purposes (wthout
finding) that the Di Stefanos could prove that the w nes were,
i ndeed, worth $25, 000. Thus, we wll assume a net |oss of
$23,000 arising fromthe sale of these w nes.

Next, the Di Stefanos accuse Di al essi of neglecting to
pay Massachusetts enpl oyee wi t hhol di ng taxes. Joseph Di Stefano
has testified, however, that he never was hel d personally |iable
for the taxes and that attachnments to secure their paynment were
lifted. Neither was the estate held liable. Rather, Dialessi
remedied the tax problem hinself, with no direct financial
consequences inuring either to the D Stefanos or to JFD. !

Finally, the appellants note that Dialessi paid
enpl oyees froman account dedicated to the proceeds of Century's
lottery ticket sales. They fail, however, to specify how this
action -- even if inproper -- mght relate to the decline in
JFD' s val ue

It is evident that the Di Stefanos cannot escape sumrary
judgnment, because they have no neani ngful evidence that the

appel | ees’ m sconduct resulted in a | oss of $119,000 or nore in

1The Di Stefanos contend that this failure required themto
incur legal fees to defend an action brought by the Internal
Revenue Service. W address this argunment below in Part 11
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JFD' s val ue. Even on summary judgnent, we cannot «credit
unsupported conjecture and speculation |inking JFD s decline
under the appellees' stewardship to their actions, particularly
when JFD had endured simlar deterioration in the period
preceding its bankruptcy. Even a generous accounting of the
appel l ees' specific m sdeeds suggests that the Di Stefanos could
prove, at nost, a $30,000 loss resulting from those actions.!?
This figure does not even approach the $119,000 |oss the
Di St ef anos woul d need to prove in order to establish causation.
Thus, the bankruptcy and district courts properly concluded t hat
the Di Stefanos would be unable to prove that the appellees
caused them any harm
1. Losses Associated with the IRS Suit for Taxes Not W thheld
The Di Stefanos al so argue that “after Dialessi failed
to pay certain payroll taxes,” M. Di Stefano “was forced to
defend hinself against” a government claim and that this cost
woul d not have been incurred “but for Appellees' msconduct.”

This claimis distinct from their claim that the failure to

12This figure conprises a $7000 | oss arising fromDi al essi's
excessive salary and a $23,000 |loss stemming from Dialessi's

transfer of the prem um w nes. Of course, if we adopted the
nmore likely loss figure for the latter -- $4000 in val ue m nus
t he $2000 price, for a net $2000 | oss -- the maxi numl oss figure

t he Di Stefanos could prove would be closer to $9000.
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wi t hhold taxes contributed to JFD s deteriorating value, see

Part |, supra, but it, too, fails.
First, irrespective of whether Stern could have

breached his fiduciary duties to the Di Stefanos by forcing them
to incur legal fees, the Di Stefanos have not submtted
sufficient evidence to conjure a “genuine issue” of fact with
respect to those fees. As noted above, "[t]he nere existence of

a scintilla of evidence in support of the plaintiff's position

will be insufficient; there must be evidence on which the jury
could reasonably find for the plaintiff." Liberty Lobby, 477
U S at 252. Here, there is not. The record evidence the

Di Stefanos cite regarding this issue consists entirely of two
of f-hand remarks M. Di Stefano made at his deposition. In one
instance, referring to Dialessi's failure to pay income tax
wi t hhol di ngs, opposing counsel asked Di Stefano, “So, [that
failure] hasn't caused any damage to you?” He responded, *“Yes,
it did. It caused me tremendous enotional distress, |ega

fees.” Later, counsel sought to confirm that any attachnments
filed on the Di Stefanos' property as a result of Dialessi's
actions ultimtely were renoved. Di Stefano responded, “To the
best of nmy know edge, after a long period of time and numerous
| egal fees.” These remarks constitute the entirety of the

evidence on this nmatter. There is no indication of the
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magni t ude of the fees referenced, nor of the precise context in
whi ch they were incurred. Second, even if the Di Stefanos
coul d point to sufficient evidence of harmto ground this claim
they have failed to set forth any legal theory justifying an
award of damages. “We have steadfastly deened waived issues
rai sed on appeal in a perfunctory manner, not acconpani ed by

devel oped argunentation.” United States v. Bongi orno, 106 F. 3d

1027, 1034 (1st Cir. 1997); see also United States v. Rosario-

Perala, 199 F.3d 552, 563 n.4 (1st Cir. 1999) (quoting

Bongi orno); United States v. Salinonu, 182 F.3d 63, 74 n.10 (1st
Cir. 1999) (determ ning that appellant had wai ved an argunent by
failing to develop it). Aside from the factual avernent
descri bed above and a single, unsupported assertion that M.
Di Stefano “was forced to defend against [a government] claim”
the Di Stefanos' initial brief nowhere provides an argunent that
the appell ees owed them any duty relating to the | egal fees at
issue. Their reply brief simlarly nmentions the harm noting
that it would not have occurred but for the appell ees’ m sdeeds,
but fails even to sketch a theory of Iliability upon which
recovery would be appropriate. At oral argunent, the
Di St ef anos' counsel cited the legal fees as an exanple of the
| osses for which they were seeking relief, but again neglected

to link those losses to any duty on Dialessi's part. Thi s
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argument, then, has not been devel oped to a degree sufficient to
war rant our consi deration.

AFFI RMED. Costs to appell ees.
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