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BOUDIN, Circuit Judge. This appeal concerns the
validity of a guilty plea challenged for the first time on
appeal. On March 24, 1999, Juan Savi non- Acosta, the defendant-
appellant in this case, was indicted, along with co-defendant
M guel Piantini, for drug dealing. Both defendants were
charged, in two counts, with possessing cocaine with intent to
distributeit, 21 U S.C. 8 841(a)(1) (1994), and with conspiracy
to distribute cocaine, id. 8 846. The background events out of
whi ch the indictnment arose are virtually undi sputed.

I n February 1999, Savi non- Acosta agreed to supply five
kil ograns of cocaine to two nmen who were, unbeknownst to him
informants for the Drug Enforcenment Adm nistration ("DEA").
Later in February, Savinon-Acosta held a neeting with the
informants to fix the delivery date and then had a further
t el ephone conversation with them during which Savinon-Acosta
raised the price. 1In early March 1999, the informants spoke by
t el ephone both with Savinon-Acosta and with Savinon-Acosta's
supplier, Mguel Piantini, and fixed delivery for the next day,
March 3.

On March 3, 1999, Savinon-Acosta, acconpanied by
Piantini and the latter's brother, drove to a restaurant in
Pawt ucket, Rhode Island, and net with the informants. Piantini

offered the informants an additional five kilograms of cocaine.
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Savi non- Acosta and the two Piantini brothers were then arrested,
and the officers recovered ten kil ograns of cocaine fromthe car
used by the defendants. Savinon-Acosta |later admtted that he
had previously constructed a secret conpartnent in a car for
M guel Piantini.

On May 19, 1999, Savinon-Acosta agreed wth the
government to plead guilty to both counts of the indictnment.
The district court held a one-hour plea hearing that began at
11:30 a.m on May 27, 1999. At the outset, the district court
i nqui red whet her Savi non- Acosta was under the influence of any
drug. He answered that he had taken a prescription sleeping
tranquilizer early that norning. In response to further
guestions he said that the nedicine did not affect his ability
to understand the proceedings, which he "underst[ood]

perfectly,” and that his "head [was] clear."” The district court
then had an extensive colloquy with Savinon-Acosta concerning
t he pl ea agreenment, sent enci ng par amet ers, and t he
constitutional rights that Savinon-Acosta would forego by
pl eadi ng guilty.

Fol l owi ng the col |l oquy, the prosecutor summari zed the
evi dence that the government had avail abl e, consistent with the

facts described above (but with nore detail). Asked to conmment

on the prosecutor's summary of evi dence, Savi nhon-Acosta replied,
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"What the prosecutor said is correct, but there's a certain
point I would like to mke . . . ." The points on which
Savi non- Acosta then el aborated were that he had been drawn into
t he deal by a cousin, that he thought that five kil ograns rather
than ten would be involved, that Mguel Piantini was the

supplier, and that he (Savi non-Acosta) did not "have possession

of " the cocai ne and had never had the cocaine "in nmy hands."
These reservations pronpted further questioning by the
district judge. |In response, Savi non-Acosta explicitly conceded

that he and M guel Piantini had an agreenment with each other
that they were going to sell the cocaine. He also said
explicitly that he did not otherwise disagree wth the
prosecutor's statenment. At the close of the plea hearing, the
district court accepted Savinon-Acosta's gquilty plea as
vol untary.

On  August 27, 1999, the district court held a
sentenci ng hearing. Savinon-Acosta, through counsel, sought an
adjustnment in the guideline calculation on the ground that he
had been only a mnor participant. See U S.S.G § 3Bl.2(b)
(2000). He also sought a downward departure based on a litany
of departure provisions. See U . S.S.G 88 5H1.3, 5H1.6, 5K2.0,
5K2. 12, 5K2.13 (2000). The district court rejected these

requests, explaining in detail its reasons for ruling that
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Savi non- Acosta was not a minor participant and did not qualify
for a downward departure on any of the grounds presented. The
di scussion covers about 20 pages of the sentencing hearing
transcript.

At the close, the district court determ ned that the
gui del i ne range was 70 to 87 nonths incarceration, and the court
sentenced Savi non-Acosta to 70 nonths on each count, the two
sentences to run concurrently. The qguideline calculation
included a reduction of three levels for acceptance of
responsibility, see U.S.S.G § 3E1.1 (2000), and, in determ ning
t he sentence, the district court gave the defendant the benefit
of the safety-valve provision to avoid inposing the ten-year
mandatory minimum sentence that could otherwi se have been
appl i cabl e because of the quantity of cocaine involved, see 18
US.C. § 3553(f) (1994 & Supp. |l 1996); U S.S.G 88§
2D1. 1(b)(6), 5C1.2 (2000).

An appeal was filed on defendant's behal f, and, after
new defense counsel was appointed, new counsel submtted an

Anders bri ef. See Anders v. California, 386 U.S. 738, 744

(1967) . The Dbrief identified the mnor-participant and
downwar d- departure i ssues as matters that counsel had consi dered
but found not to nerit appellate review. At the court's request

t he governnment filed a responsive brief arguing that neither of
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the sentencing clains had nmerit. Shortly thereafter, Savinon-
Acosta submtted a pro se brief addressed to the same two
i ssues, asserting that the district court had erred on both
i ssues.

During this period, this court oninitial reviewof the
appeal encountered the colloquy, already briefly described, in
whi ch defendant nentioned his ingestion of a prescribed
tranquilizer drug on the day of the change of plea. 1In light of

this court's decisioninUnited States v. Parra-I1banez, 936 F. 2d

588 (1st Cir. 1991), this court asked for and received briefs
from Savi non- Acosta' s appoi nted counsel and fromthe gover nment
addressing the question whether the plea had been voluntary.
Thereafter, we heard oral argunent.

The sentenci ng cl ai ms whi ch Savi non- Acost a has pressed
pro se require little discussion. The district court's finding
t hat Savi non- Acosta was not a mnor participant rested on a
correct understanding of the law. Findings of fact are subject
to review only for clear error, but nothing the district court
said about the facts appears to be error at all. The district
court's ultimate characterization of Savinon-Acosta as having
pl ayed nore than a mnor role was em nently reasonabl e.

The district court's refusal to depart downward i s al so

secure. Under well-established precedent in this circuit,

-7-



refusals by the district court to depart, whether upward or
downward, are unreviewable unless the district court has

m sunderstood its own legal authority. United States .

O Connor, 28 F.3d 218, 222-23 (1st Cir. 1994). We cannot
identify any statenent of the district court suggesting that it
m sunderstood its |l egal authority to make downward departures.
Accordingly, there was no error in the sentence.

The guilty plea colloquy relating to drug use raises
an entirely different set of issues. As we recently suggested,
merely technical failures to comply with Rule 11 are often
found harm ess, but a finding of harm essness is less likely
where an error affects a "core concern” of the rule. Uni t ed

States v. Gandi a- Maysonet, 227 F.3d 1, 5-6 (1st Cir. 2000).

Where the error was not called to the district court's
attention, appellate review is governed by the plain error
standard, which "requires not only an error affecting
substantial rights but also a finding by the review ng court
that the error has ‘'seriously affect[ed] the fairness,
integrity, or public reputation of judicial proceedings.'" 1d.

at 5 (quoting United States v. O ano, 507 U.S. 725, 732 (1993)).

A guilty plea nust, of course, be "voluntary." See
Fed. R Crim P. 11(d). That the plea be voluntary is not only

a requirenent of due process, MCarthy v. United States, 394
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U.S. 459, 466 (1969), but a premse of the defendant's
meani ngful participation in the plea process. Common sense
backed by anmpl e case |aw, suggests that nedication can in sone
circunstances affect a defendant's nental state to a degree that
underm nes the defendant's ability to enter a voluntary plea.
Accordi ngly, when the defendant at a Rul e 11 proceedi ng
confirnms that he is taking nedication, the district court has a
duty to inquire into the defendant's capacity to enter a guilty

pl ea. See Mranda-Gonzalez v. United States, 181 F.3d 164, 166

(st Cir. 1999); Parra-lbanez, 936 F.2d at 595-96. The better
practice would be to identify which drugs a defendant is taking,
how recently they have been taken and in what quantity, and (so
far as possible) the purpose and consequences of the drugs in
question. The critical question is whether the drugs--if they
have a capacity to inpair the defendant's ability to pl ead--have

in fact done so on this occasion. Mranda-&nzal ez, 181 F. 3d at

166.

Judges are not pharmaci sts or doctors. COccasionally
the aid of an expert may be necessary to explain the likely or
actual effects of a particular drug. However, ©practical
judgnments can usually be made. Courts have commonly relied on
t he def endant's own assurance (and assurances fromcounsel) that

the defendant's mndis clear. E.qg., Mranda-Gonzal ez, 181 F. 3d
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at 166-67; United States v. Vaughan, 13 F.3d 1186, 1187 (8th

Cir.), cert. denied, 511 U S. 1094 (1994). Further, the

def endant's own performance in the course of a colloquy may
confirm or occasionally underm ne, his assurances. M r anda-
Gonzal ez, 181 F.3d at 167; Vaughan, 13 F.3d at 1187.
Conversely, a defendant's prior nedical history or behavior may

call for heightened vigilance. Parra-lbanez, 936 F.2d at 591,

595- 96.

In this instance, we would have been nore confortable
if the district court had been able to ascertain the nane of the
tranquilizer and the quantity, but the district court did ask
for the name of the nedicine and Savi non- Acosta said he did not
know. On the other hand, the court did determ ne the purpose of
t he medi ci ne and then asked specifically, "Does that nmedicine in
any way affect your ability to understand the conversation we're
having this norning?" Savi non- Acosta answer ed, "No. No. I
understand perfectly." Furthernore, when the district court
then rephrased the question to ask Savinon-Acosta whether his
"head [was] clear this norning," Savinon-Acosta replied, "Yes,
ma' am "

The district court then conducted an extensive col | oquy
whi ch bore out the defendant's claim of clearheadedness. At

di fferent points the court asked Savi non- Acosta to expl ai n what
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he understood to be the nmeani ng of what the court had just said
or for his own version of events; and in each case Savi non-
Acost a responded coherently. Even when only yes or no answers
were required, Savinon-Acosta frequently offered nore el aborate
responses, simlarly coherent. And at no point prior to the
time that this court raised the issue did Savinon-Acosta or his
attorney ever suggest that there was any doubt about his ability
to enter the plea.

Under these circunmstances, we are satisfied that there
was no error in accepting the plea, let alone the sort of
m scarriage of justice that would neet the plain error standard.
At first blush, the inquiries made in this case may not | ook too

different fromthose in Parra-|banez, 936 F.2d at 591-92, where

we remanded for further findings as to the effect of the
medi ci ne; but there the defendant had, prior to the plea,
revealed a history of psychiatric treatnment and drug abuse
sufficient to justify a psychiatric evaluation for conpetency,
id. at 591. Moreover, after the plea, there was additional
concrete evidence of serious enotional disturbance, including
the defendant's attenpted suicide and his affliction wth

sei zures. ld. at 592. By contrast, in Mranda-Gonzal ez,

inquiries not dissimlar to those made in this case were

regarded as sufficient. 181 F.3d at 166.
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The rhetoric in the circuit courts is not uniformeven
within circuits, but there is certainly no settled rule that a
heari ng cannot proceed unl ess precise nanes and quantities of
drugs have been identified. On the contrary, in general terns

our own case is not unlike United States v. Dalmn, 994 F.2d

537, 538-39 (8th Cir. 1993), where the defendant was unable to
tell the district court the names of the drugs he was taking but
confirmed that he wunderstood what was happening; and his
performance in the coll oquy bore out his assertion. The circuit
court upheld the plea, as we do here.

Affirned.
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