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TORRUELLA, Chi ef Judge. Thisis primarily a declaratory

judgnment actioninwhichafirearns distributor sought a determ nation
that it was entitledto defense and/ or indemity fromits i nsurance
carrier under its general liability policies for civil actions brought
by or on behal f of gunshot victinms on a general theory that several
firearmdistributors had negligently, willfully, know ngly, and
reckl essly fl ooded the firearns narket. The district court granted
sunmmary judgnent in favor of theinsurance carrier holdingthat the

"product s- conpl et ed oper ati ons hazard" excl usi on provi sion appliedto

the civil actions, thereby precludi ng coverage. See Brazas Sporting

Arms, Inc. v. Anerican Enpire Surplus Lines Ins. Co., 59 F. Supp. 2d

223, 225-26 (D. Mass. 1999). Because we agree with the district
court's interpretation of the exclusion provision, and for the
addi ti onal reasons di scussed bel ow, we affirmthe grant of summary
j udgnent .
BACKGROUND

Bet ween 1992 and 1997, appel | ee Aneri can Enpire Surpl us Li nes
| nsur ance Conpany, a Del aware corporation, issuedthreeidentical
"commercial general liability" policiesto appellant Brazas Sporti ng
Arms, Inc., a Massachusetts corporation. Brazas's policies contained
t he fol | owi ng endor senent that altered the standard policy agreenent:
"Thi s i nsurance does not apply to "'bodily injury' or 'property danage'

i ncl uded wi thin the ' products-conpl eted operations hazard.'" Products-
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conpl et ed operati ons hazard i ncl udes "all 'bodily injury' and ' property
damage' occurring away fromprem ses you own or rent and ari si ng out of
“your product' or 'your work' except: (1) Products that arestill in
your physi cal possession; or (2) Wrk that had not yet been conpl et ed
or abandoned."™ "Your product" is defined as,

a. Any goods or products, other than real
property, manuf act ur ed, sol d, handl ed,
di stri buted or disposed of by:

(1) You;
(2) Others trading under your nane; or

(3) Aperson or organi zati on whose busi ness or
assets you have acquired .

"Your Product' includes:

a. Warranties or representati ons nade at any ti ne
withrespect tothe fitness, quality, durability,
performance or use of 'your product'; and

b. The providing of or failure to provide
war ni ngs or instructions.”

"Your wor k" neans:

a. Work or operations performed by you or on
your behal f

"Your work' includes:

a. Warranties or representati ons nade at any ti ne
with respect to the fairness, quality,
durability, performance or use of 'your worKk'
and



b. The providing of or failure to provide
war ni ngs or instructions.

In 1995, Brazas discovered that it had been naned as a
defendant inlitigation pendinginthe Eastern District of New York.
It subsequently learned that it was named as a defendant in an
additional lawsuit. Both | awsuits charged Brazas and vari ous ot her
manuf acturers and deal ers of handguns, as well as industry trade
groups, with liability for contributing to market overflow.
Specifically, the lawsuits alleged that:

Def endants have knowi ngly produced and
di stri but ed handguns i n excess of the reasonabl e
demand by responsi bl e consunmers in the | awf ul
nati onal handgun mar ket, and t hey have know ngly
failed or refused to take any neani ngful steps to
regul ate and control the distribution and sal e of
their guns by retail dealers. Their willfully
negli gent conduct - individually and as an
i ndustry - has created and suppl i ed an unl awf ul
national market infirearns, the source of the
handguns t hat kil l ed and wounded pl ai ntiffs and
their | oved ones.

Not ably, the l awsuits did not identify any particul ar guns sol d by
Brazas as the cause of injury to any particular plaintiffs. By the

time the district court entered judgnent, one of the cases had goneto

trial, and Brazas had eventual | y been di sm ssed. See Ham | ton v. Accu-

Tek, No. C. V. 95-0049 (E.D. N. Y. 1995). Brazas has incurredin excess

of $75,000 in defense costs in connection with the litigation.
At | east sone of theclains allegedinthelawsuits occurred

during the effective period of the Ameri can Enpire policies. However,
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upon noti ce, Anerican Enpire deni ed coverage and refused t o def end
Brazas. As aresult, Brazas brought this decl aratory judgnent action
inthe United States District Court for the District of Massachusetts
under that court's diversity jurisdictionpursuant to 28 U.S.C. § 1332.
Brazas al so brought a cl ai munder the Massachusetts consuner protection
statute, Mass. Gen. Laws ch. 93A, 8 11. The parties filed cross
notions for sunmary j udgrment. Brazas appeals fromthe district court's
grant of summary judgnment for Anmerican Enpire and the denial of
Brazas's notion for partial summary judgnment onits duty to defend
claim
DI SCUSSI ON
The Policy Coverage Claim
Ve reviewde novo the district court'sinterpretation of the

i nsurance contracts. See Fed. R Cv. P. 56; Merchants Ins. Co. of New

Hanmpshire, Inc. v. United States Fidelity & Qiar. Co., 143 F. 3d 5, 6-8

(st Cir. 1998); GRE Ins. Group v. Metropolitan Boston Hous.

Partnership, Inc., 61 F.3d 79, 81 (1st Gr. 1995). Under Massachusetts
| aw, we construe an insurance policy under the general rules of

contract interpretation. See Merchants, 143 F.3d at 8 (citingHaki mv.

Massachusetts I nsurers' Insolvency Fund, 675 N. E. 2d 1161, 1164 ( Mass.

1997)). We beginw th the actual | anguage of the policies, givenits

pl ain and ordi nary neaning. See GREIns. Group, 61 F. 3d at 81 (citing

cases). In so doing, we "consider 'what an obj ectively reasonabl e
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i nsured, reading the rel evant policy | anguage, woul d expect to be

covered.'" ld. (quotingTrustees of Tufts Univ. v. Commerci al Uni on

Ins. Co., 616 N.E.2d 68, 72 (Mass. 1993)).

As aliability insurer in Massachusetts, American Enpire has
aduty to defend Brazas if the allegationsinthe NewYork litigation
are "reasonably susceptible” toaninterpretationthat they state a
cl ai mcovered by Brazas's policy. Merchants, 143 F. 3d at 8 (quoting

New Engl and Mut. Lifelns. Co. v. Liberty Mut. Ins. Co., 667 N. E. 2d

295, 297 (Mass. App. . 1996) (internal quotations omtted)); see al so

M. Airy Ins. Co. v. Greenbaum 127 F.3d 15, 18 (1st Cir. 1997)

(quoting Sterilite Corp. v. Continental Cas. GCo., 458 N. E. 2d 338 ( Mass.

App. Ct. 1983)). Under Massachusetts law, the duty to defend is
br oader than, and independent of, the duty to indemify. See

Merchants, 143 F. 3d at 8 (citingBoston Synphony Orchestra, Inc. v.

Commercial Union Ins. Co., 545 N E. 2d 1156, 1158 (Mass. 1989));

MIlipore Corp. v. Travelers Indem Co., 115 F.3d 21, 35 (1st Cir.

1997) (citing sane). That is, the obligationto defendturns onthe
facts all eged i nthe conpl aint rather than the facts proven at trial.

See M1 lipore, 115 F. 3d at 35; see also GREIns. G oup, 61 F. 3d at 81.

Aliability insurer has no duty to defend a clai mthat is
specifically excluded fromcoverage, but the i nsurer bears t he burden

of establishing the applicability of any exclusion. See M. Ary, 127

F.3d at 19 (citingG eat Southwest Firelns. Co. v. Hercules Bldg. &
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Wecking Co., 619 N. E. 2d 353 (Mass. App. Ct. 1993)); GRE Ins. Group, 61

F.3d at 81 (citing Canp Dresser & McKee, Inc. v. Hone Ins. Co., 568

N. E.2d 631, 633 (Mass. App. Ct. 1991)). Consistent with the
Massachusetts general rule favoring insureds inpolicyinterpretation,
any anbiguities inthe exclusion provisionare strictly construed

against theinsurer. SeeM. Airy, 127 F.3d at 19 (citingSterilite,

458 N. E. 2d 338); GREIns. G oup, 61 F. 3d at 81; see al so Hakim 675

N. E. 2d at 1165 (holding that "[t] his rul e of construction applieswth
particul ar force to exclusionary provisions"). Anbiguity exists when
the policy |anguage is susceptible to nore than one rational

interpretation. See Merchants, 143 F. 3d at 8 (citi ngBost on Synphony

Orchestra, 545 N.E. 2d at 1169); M. Airy, 127 F.3d at 19 (citing

JeffersonIns. Co. of NewYork v. Hol yoke, 503 N. E. 2d 474 (Mass. App.

Ct. 1987)). But it does not followthat ambiguity exists solely
because the parties disagree as to the provision's neaning. See

Continental Cas. Co. v. Canadi an Uni versal Ins. Co., 924 F. 2d 370, 374

(1st Cir. 1991).

Before the district court, and on appeal , Aneri can Enpire's
positionis that the products-conpl et ed operations hazard excl usi on
excl udes coverage for all injuries arising fromBrazas's products, off
prem ses, regardl ess of the circunstances. Brazas contends t hat such
a readi ng of the excl usion provisionwouldrender the general liability

pol i cy neani ngl ess. Brazas chal | enged summary j udgnent on two gr ounds:
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(1) the products-conpl et ed operati ons hazard excl usi on was i ntended t o
apply to defective products only, and (2) the New York civil actions do
not actually allege injuries fromBrazas's products, but rather
i njuries caused by t he conpany' s busi ness managenent and str at egy,
t hereby rendering the exclusion provision inapplicable.

The district court rejected the appellant’'s argunents. The
court hel d that the | anguage of the excl usi on provision did not support
areadingthat wouldlimt the exclusiontoinjuries fromdefective
products. Additionally, the court concluded that "[o]lnly by a
di stortion of |anguage and logic can plaintiff suggest that the
injuries sued upon do not "arise from the distribution of Brazas
products, off Brazas prem ses." Brazas, 59 F. Supp. 2d at 226. We
take up each of the appellant's argunents in turn.

A. Defective Products

The appel | ant posits that the "pivotal i ssue" of the caseis
"whet her the exclusionis neant to bar nore than product liability

claims."! Appellant's Brief at 15. It suggests that inthe schene of

! The parties and the case lawuse the terns "products liability" and
"def ective products" interchangeably inthe context of the products-
conpl et ed operati ons hazard excl usi on. However, these terns are not
coterm nous, andit is at | east arguabl e that the New York awsuits
are a variety of a products liability action. Because such an
under st andi ng of products liabilityis antithetical tothe appellant's
argument, for purposes of this discussion, we wi ||l assunme that the New
Yor k cases are not products liability actions. Andto avoid further
confusion, we will only use the termdefective products for the
remai nder of this opinion.
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t he commerci al general liability policy as a whol e the general risks of
doi ng busi ness shoul d be protected, and, therefore, the excl usion
provi sion should belimtedto defective products cl ainms. Moreover,
t he appell ant argues, a reasonable insured would interpret the
provi sion as applying to defective products only.

Unfortunatel y, we have no gui dance fromMassachusetts courts
on this issue. Indeed nunmerous other courts have read simlar
excl usi on provi sions to be def ecti ve products excl usions, ?but thereis
contrary authority fromcourts findi ng such areadi ngto be beyond t he

text of the exclusion.s

2 See, e.q., Scarborough v. Northern Assurance Co. of Amrerica, 718 F. 2d
130, 136 (5th Cir. 1983) (negligent failure to warn); FarmBureau Mit.
Ins. Co. of Arkansas, Inc. v. Lyon, 528 S. W 2d 932, 934 (Ark. 1975)
(negligent sal e of gun powder to mnors); MG nnis v. Fidelity & Cas.
Co. of New York, 276 Cal. App. 2d 15, 17-18 (Cal. Ct. App. 1969)
(negligent sal e of gun powder to m nors); ADA Resources v. Don Chanblin
& Assocs., 361 So. 2d 1339, 1343 (La. Ct. App. 1978) (sal e of defective
joint fits within exclusion provision); Lessak v. Metropolitan Cas.
I ns. Co. of NewYork, 151 N. E. 2d 730, 734-35 (Ohi 0 1958) (negligent
sale of BBguntomnor); Hartford Mut. I ns. Co. v. Moorhead, 578 A 2d
492, 495-96 (Pa. Super. Ct. 1990) (negligent failure to warn); General
Ins. Co. of Anerica v. Crawford, 635 S.W2d 98, 102 (Tenn. 1982)
(negligent sale of products); Colony Ins. Co. v. HR K., Inc., 728
S. W 2d 848, 851 (Tex. App. 1987) (wongful death action arising out of
suicide with gun sold by insured).

3 See, e.qg., Cobbins v. General Accident Fire &Life Assurance Corp.,
290 N.E. 2d 873, 877 (111. 1972) (negligent sale of fireworks to m nor);
Pennsyl vani a Gen. Ins. Co. v. Kielon, 492 N. Y. S. 2d 502, 503-04 (N.Y.
App. Div. 1985) (negligent sale of gunpowder to minor).

We agree with the appell ant that two of the cases upon which the
di strict court and t he appel | ee rely, Rhi nebeck Bi cycl e Shop, Inc. v.
Sterlinglnsurance Co., 546 N. Y. S. 2d 499 (N. Y. App. D v. 1989), andNew
York Casualty I nsurance Co. v. Halley Electric Co., 539 N Y.S. 2d 204,
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W agreewiththedistrict court that thelatter |ine of case
| awi s nore persuasive. First, we observe that many of the courts that
have hel d that a products-conpl eted operations hazard excl usi on
provi sion was, in effect, a defective products exclusion were
consi deri ng provi sions that contained materially di fferent | anguage
fromthe provisionin Arerican Enpire's policies. Second, and nore
significant, inorder tolimt the Areri can Enpire excl usi on provi si on
to defective products, we would need to read into the text a
requirenent that is sinply not there. The products-conpleted
operati ons hazard i ncludes in plain and unanmbi guous | anguage "al |
"bodily injury' and ' property damage' occurring away fromprem ses you
own or rent and ari sing out of 'your product.'" Where, as here, the
| anguage of the excl usi on provi sionis unanbi guous, the text shoul d be
given its plain neaning. In this case, the plain meaning of the
exclusionisthat it appliesto all product-relatedinjuries. See
Gobbi ns, 290 N. E. 2d at 877. Al though we take i nto account the likely
under st andi ng of a reasonable insured, we may not read into the
provi sion a condition or | anguage that i s not present. See Hakim 675

N. E. 2d at 1164-65. Nor are we sure that inthe context of Brazas's

205 (N. Y. App. Div. 1989), are inapposite. In those cases, the
plaintiffs allegedinjuriesthat resulted fromnegligent assenbly or
manufacture -- i.e. defective products -- and therefore, the fact that
those courts applied the product hazard exclusion under those
ci rcunmst ances sheds no light onthe applicability of the provisionto
a negligent sale type of case.
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actual business as a distributor, rather than a manufacturer, a
reasonabl e i nsured woul d read the exclusionto refer to defective
products. Consequently, we are convi nced t hat t he excl usi on cl ause
doesnot limt itself toinjuries that arise out of defective products.

B. "Arising out of"

The second i ssue -- whether the New York civil actions state
claims for injuries that "arise out of" Brazas products -- i s a nuch
cl oser case. We have before us Brazas, an i nsured who purchased a
commerci al general liability policy, arguably with the i ntent of

covering the general risks of doi ng busi ness. See Western Al |l i ance

Ins. Co. v. G 11, 686 N. E. 2d 997, 1000-01 (Mass. 1997). However, an

exclusion provisioninthe policy explicitly deni es coverage for all
injuries "arisingout of" theinsured' s products, products which are
i nherently dangerous. Subsequently, acivil actionis brought for
wrongful injuries allegedly resulting fromBrazas's saturation of the
mar ket wthits products. However, the plaintiffs, whowere directly
i njured by products fromthat market (or an underground nmarket),
t hrough i nterveni ng i ntenti onal wongdoi ng, do not cl ai mt hat any of
Brazas's products wereinvolvedintheir specificinjuries. W nust
therefore determ ne whether it is legally significant that the
underlying civil action alleges that the injury was caused by t he

appel l ant's conduct and not the appellant's products.
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On t he one hand, Massachusetts case | awinstructs that the
term"arising out of" shoul d be broadly construed and additionally
directs our attentionto the source of the underlyinginjury rather
than the theory of liability allegedinthe conplaint. See, e.q.,

Bagley v. Monticellolns. Co., 720 N. E. 2d 813, 816-17 (Mass. 1999). On

t he ot her hand, at | east sone Massachusetts courts recogni ze a separate
injury arising out of the insured's negligence i ndependent of the

proxi mat e cause of harm see, e.qg., Wircester Mut. Ins. Co. v. Marnel |,

496 N.E.2d 158, 161 (Mass. 1986), which taken together with
Massachusetts general policy favoring insureds in interpreting

i nsurance contracts, see GRE Ins. Goup, 61 F. 3d at 81, suggests a

nar rowr eadi ng of the excl usi on provision. Traditional considerations,

such as parties' expectations, see Western Alliance, 686 N. E. 2d at

1000- 01, shed no further I'ight onthe issue because neither party woul d
have foreseen this type of | awsuit when they enteredintothe policy
agreenent .

Faced with these conflicting principles of construction, and
inthe absence of adefinitive answer fromMassachusetts courts, we
focus our inquiry on the text of the exclusion provision. The
pr oduct s- conpl et ed oper ati ons hazard excl usion appliesto "all '"bodily
injury" . . . arising out of '[Brazas's] product."" Under
Massachusetts law, "arising out of" "indicates a w der range of

causation than the concept of proximate causation in tort |aw. "
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Rischitelli v. Safety Ins. Co., 671 N. E. 2d 1243, 1245 (Mass. 1996),

quotedin Merchants, 143 F.3d at 9; seealsoM. Airy, 127 F. 3d at 20;

Bagl ey, 720 N. E. 2d at 816. In other words, it falls somewhere bet ween
proxi mate and "but for" causation -- an internedi ate causation

standard. See Merchants, 143 F.3d at 9-10; Rischitelli, 671 N. E. 2d at

1245; see al so Bagl ey, 720 N. E. 2d at 816 (observi ng t hat many cases

i nterpret the termas nuch nore anal ogous to "but for" causation). It

i s generally understoodto nmean "originating from" "grow ng out of,"

“"flowi ng from incident to," or "having connection with." See

Merchants, 143 F.3d at 9; M. Airy, 127 F. 3d at 20; New Engl and Mut.

Life Ins. Co., 667 N E 2d at 298 (citing Webster's Third New

International D ctionary 117 (1981)); see also Continental Cas. Co. v.

City of R chnond, 763 F. 2d 1076, 1080 (9th Gir. 1985) (listing simlar

vari ations of "arisingout of" toillustrate that phraseis broader
t han "caused by").

Ininterpretingthe phrase "arising out of" in the context
of the case at hand, we are conpel | ed by Massachusetts | awto consi der
the "source fromwhich the plaintiff's personal injury originates
rat her than the specifictheories of liability allegedin the conplaint
[of the underlyingcivil action]." Bagley, 720 N E. 2d at 817 (quoti ng

New England Mut. Life Ins. Co., 667 N.E. 2d at 299). Thus, inthis

case, firearnms were the i medi at e source of the plaintiffs' injuries,

and the fact that the plaintiffs, toreach the deep pockets of the
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firearns i ndustry, contrived atheory of liability that targeted Brazas
for its alleged participationinfloodingthefirearns market cannot
af fect the application of the exclusion provision. Seeid. at 816-17;

United Nat'l Ins. Co. v. Parish, 717 N E. 2d 1016, 1018-19 (Mass. App.

Ct. 1999).

The appel | ant correctly asserts that under Massachusetts | aw
an act of negligence can create a separate | egal i njury that does not
ari se out of the product. However, the primary cases upon whi ch t he

appellant relies for this proposition, Rschitelli v. Safety | nsurance

Co., 671 N. E. 2d 1243 (Mass. 1996), andWbr cest er Miutual | nsurance Co.
v. Marnell, 496 N E.2d 158 (Mass. 1986), are readily distinguishable.

In Rischitelli, theplaintiff was the victi mof road rage --

after a car acci dent, he was physically attacked by the driver of the
ot her car. As an insured under a standard aut onobi | e i nsurance pol i cy,
the plaintiff sought torecover benefits. The policy afforded coverage

for ""bodily injury . . . arisingout of the ownership, maintenance or

use of anauto.'" R schitelli, 671 N. E. 2d at 1245. Although the i ssue
before the court related to policy coverage rather than to an excl usi on
provi sion, the court's construction of the expression "arising out of"
isduly applicabletothis case. The court recogni zed t hat t he phrase
didnot "refer toall circunstances in whichthe injury would not have
occurred 'but for' theinvol venent of a notor vehicle."” 1d. Instead,

it observed, cases fall along a conti nuumdependi ng on the causal

-14-



connecti on between the injury and t he autonobile. Seeid. at 1245.
For i nstance, under a standard auto policy there was no cover age when
aplaintiff trippedonaropethat fell off atruck or when a plaintiff
was shot by the i nsured whil e seated i n his autonobile, but the sexual
assaul t of a school bus passenger by t he bus driver i nvol ved aninjury
arising fromthe use of a notor vehicle. Seeid. (citingPerry v.

Chi pouras, 66 N E. 2d 361 (Mass. 1946), Sabatinelli v. Travelers Ins.

Co., 341 N.E. 2d 880 (Mass. 1976), and Roe v. Lawn, 634 N. E. 2d 117

(Mass. 1994)). Inthese cases, theintervening act of viol ence broke
t he chai n of causati on between t he operati on of the vehicles and t he
injuries only where the violence was nerely incidental tothe use of

t he vehicle. Consequently, theRi schitelli court concluded that the

battery was sufficiently i ndependent of the notor vehicl e acci dent t hat
the losses the plaintiff sustained arose from the intentional
wr ongdoi ng of the ot her driver and not fromthe use of an aut onobi l e.
See id. at 1246.

Avariation of this independent causation anal ysis ai ded t he

court inWrcester Mutual I nsurance Co. Inthat case, the underlying
conpl ai nt all eged that the i nsureds' negligent supervisionof aparty
hel d at their residence was the proxi mate cause of an autonobile
accident that killedtheplaintiff'sintestate. See 496 N. E. 2d at 159.
The i nsur eds sought coverage for the wongful death action under their

homeowners' i nsurance policy, but the policy had an excl usion for
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bodily injury arising out of the ownershi p or use of a notor vehicle.

See id. The court concl uded, however, that negligent supervision"is
separat e and di stinct fromthe use or operation of an autonobile." 1d.
at 161. The court reasoned that the allegations in the conpl aint,

namely, that the insureds had failed to prevent their son from
drinking, related solely to activities that took place inthe hone and
t hat, therefore, the insureds coul d reasonably expect to be protected
by their homeowner's policy. See id.

The court's reasoning i n\Wrcester would at first gl ance seem
to control the outcone in this case -- the New York civil actions
accuse Brazas of naki ng bad busi ness deci si ons, conduct whi ch t akes
pl ace on Brazas's prem ses, and, therefore, Brazas coul d reasonably
expect protection under its conprehensive general liability policy.

However, unli ke the circunstances inWbrcester andRischitelli, here

the two sources of injury are interdependent. Brazas's alleged
m sconduct i s the over-distribution of firearns and t he proxi mat e cause
of theplaintiffs' injuries are firearns, whereas i nWrcester, the
parents' negligent supervisionof their sonderived fromtheir illegal
and unsupervi sed provi si on of al cohol, not the autonobil e t hat was
ultimately the cause of the wongful death. As theWrcester Court
expl ained, alternatively, aclaimfor negligent entrustnment (of the
aut onobil e), conduct which still occurred in the honme, would

necessarily have been withinthe exclusionprovision. Seeid. at 245-
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46. Simlarly, inRischitelli the battery and the car acci dent were

separat e and di stinct events; the car accident nerely preceded, and set
t he context for, the battery. Incontrast, Brazas's conduct, al ong
with the New York plaintiffs' clainms, indisputably derived from
firearns. |Inother words, the conpany, indistributingits firearnms,
i s allegedly negligent precisely becauseit created therisk of the
exact kind of injuries suffered by the NewYork plaintiffs. See United

Nat'l Ins. Co., 717 N. E. 2d at 1018-19; NewEngland Mut. Lifelns. Co.,

447 N E 2d at 298-99; see al so Conti nental Cas. Co., 763 F. 2d at 1080-

81.

Because t he New York | awsui ts concern of f - prem ses conduct
arising out of (not nmerely incidentally relatedto) firearns products,
Brazas is not entitledto defense or i ndemity coverage as a result of
t he products-conpl eted operati ons hazard excl usi on.

1. Unfair Trade Practice Claim

Thi s Court can qui ckly di spose of Brazas's additional claim
t hat American Enpire viol ated t he Massachusetts consuner protection
statute, Mass. Gen. Laws ch. 93A, 8 11, because it i s nothing norethan
areconfigurationof its coverage claim Moreover, Brazasfailsto
direct the Court to any evi dence t hat woul d creat e a genui ne i ssue of
fact to support this claim

The Massachusetts consuner protection statute provides a

ri ght of actionto anyone who suffered al oss of noney or property as
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aresult of anunfair or deceptive busi ness practice. See Brown Daltas

& Assocs. v. General Accident Ins. Co. of Anerica, 844 F. Supp. 58, 67

(D. Mass. 1994), rev' d on ot her grounds, 48 F.3d 30 (1st Cir. 1995).
It general |y protects consuners fromunfair business practices that are
“inmmoral, unethical, oppressive, or unscrupul ous; or w thinthe bounds
of sonme statutory, common-law or other established concept of

unfairness.” Ellis v. Safety Ins. Co., 672 N. E. 2d 979, 986 (Mass. App.

Ct. 1996).

I nthis vein, Brazas contends t hat Aneri can Enpire viol at ed
t he Massachusetts | awthat established the rul es of fairness as to an
insurer's claims handling procedures, Mass. Gen. Laws ch. 176D, 8§
3(9)(a), (n), and thereby vi ol ated chapter 93A. Specifically, the
appel | ant charges American Enpire with (1) m srepresenting pertinent
policy provisions and (2) failingto provide areasonabl e expl anati on
of the basis for denial of coverage. Asaninitial matter, a violation
of chapter 176Dis not automatically acti onabl e under chapter 93A, §
11, which provi des a cause of action for business plaintiffs injured by

unfair trade practices. See Polaroid Corp. v. Travelers Indem Co.,

610 N. E. 2d 912, 197 (Mass. 1993); cf. Mass. Gen. Laws ch. 93A, § 9(1)
(establishingright of action for consumer plaintiffs for violations of
ch. 176D, 8 3(9)). That said, conduct that violates ch. 176D may
i ndependent |y be an unfair trade practi ce acti onabl e under ch. 93A, 8§

11. See Kiewit Constr. Co. v. Westchester Firelns. Co., 878 F. Supp.
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298, 301-02 (D. Mass. 1995). But we need not get distracted by t he
interrel ati onshi p of the two statutes because the appellant utterly
fails to develop this claim

At its core, the appellant's m srepresentation argunent is
t hat American Enpire i ssued a policy called a "general liability"
pol i cy, which, based on the broad scope of the products-conpl et ed
operati ons hazard exclusion, isinfact only a premses liability
policy. Brazas does not all ege, or point to any evi dence, indicating
t hat Ameri can Enpire made any m srepresentations whenit i ssuedthe
policy, but argues only that the policy itself, inits own terns,
m srepresents its coverage -- that is, aconprehensiveliability policy
woul d cover the New York civil actions because they arise fromthe
general risks of doi ng busi ness. Despite the appellant's claimtothe
contrary, this convol uted argunent does not initself create anissue
of fact. W hel d above that the excl usi on provi si on was not anbi guous
and t hat, consequently, a reasonabl e i nsured woul d have under st ood t hat
product-relatedinjuries |ikethose at i ssueinthe NewYork civil
actions woul d be excl uded fromcoverage. Thus, as amatter of | awthe
policies are not m sl eadi ng.

The appel | ant' s cl ai mt hat Ameri can Enpire vi ol at ed chapt er
176D because it did not provi de a reasonabl e expl anati on for the deni al
of coverage is |ikew se unavailing. Again, Brazas does not point to

any deficiency onthe part of Arerican Enpireinits correspondence
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with Brazas. Instead, Brazas argues that the explanation was
i nadequat e because Anerican Enpire "chosetoread the all egations in
t he under|yi ng New York actions i nthe manner nost favorabletoits
position."” Appellant's Brief at 27. Not only has t he appel |l ant failed
toarticulate atenabl e theory under chapter 176D, 8 3(9), wi thout
of fering any | egal support, but, nore inportant, we have concl uded t hat
Amer i can Enpire properly deni ed coverage and di d not owe Brazas a duty
to defend. Were as here, the insurer properly deni ed coverage, there

can be no viol ati on of chapter 176D. See Spurlin v. Merchants Ins. Co.

of New Hanpshire, 866 F. Supp. 57, 62 (D. Mass. 1994).

As the appellant has failed to persuade the Court that
American Enpire engaged in any conduct that rose to the | evel of
unfairness as a natter of | aw, summary j udgnment was appropri ate. See

Brown Daltas & Assocs., 844 F. Supp. at 67-68.

CONCLUSI ON
Because we concl ude that the al |l egati ons rai sed inthe New
York action arise out of Brazas's products and fall directly withinthe
product s- conpl et ed operati ons hazard exclusioninthe general liability
policy, we holdthat Aneri can Enpire coul d reasonabl y have concl uded
t hat t he New York acti on was out si de t he scope of coverage and, thus,
that it owed Brazas no duty to defend. For siml ar reasons, this Court

hol ds t hat t he appell ant's consumer protection claimis basel ess.
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Thus, we affirmthe district court's grant of summary j udgnent in favor

of American Enpire.
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