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STAHL, Circuit Judge. Def endant - appel l ant VI adimr

Cabrera appeals his conviction for possession of a docunent-
maki ng i nplenment under 18 U S.C. 8§ 1028 (1994 & Supp. 1996).
Specifically, he (a) asserts that under a proper interpretation
of 8§ 1028, the prosecution presented insufficient evidence upon
which to ground a conviction and (b) challenges the district
court's decision to |limt the scope of cross-exam nation of a
particul ar governnent witness. W affirm

Backaground

In early 1998, Cabrera and an acconplice, Joseph
Medei r os, engaged in a schenme to produce counterfeit
identification docunents, including Massachusetts and Rhode
| sl and driver's |icenses, Massachusetts and Rhode |sland state
enpl oyee identification cards, Rhode Island and Puerto Rico
birth certificates, U S. Departnent of Health and Human Servi ces
Soci al Security cards, and U.S. Departnent of Justice
| mm gration and Naturalization Service (“INS’) Resident Alien
cards. The governnent's evi dence supported the concl usi ons t hat
Cabrera enpl oyed a conputer, a docunent scanner, a printer, and
commercial software that together could be used to scan, alter
and reproduce docunents. When used in conjunction with this
hardware and software, conputer files containing previously

scanned official docunments stripped of all identifying materi al
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served as digitized “tenplates” from which forgeries could
easily be fabricated. First, using the aforenentioned
equi pment, Cabrera scanned genui ne docunents into his conputer,
saved the i mages on his conputer hard drive and on fl oppy di sks,
renmoved or altered the identifying information and phot ographs
on t he docunents, and then printed the docunents on photographic
paper. Medeiros then inserted newidentifying information onto
t he docunents, trinmed the counterfeits, and | am nated them as
appropriate. Cabrera kept the conputer equipnent at his hone,
whi |l e the equi pment Medeiros used was stored in a suitcase that
the two owned jointly.

On June 10, 1998, U. S. Secret Service Agents searched
Cabrera's apartnent pursuant to a warrant. They found Cabrera's
conputer equipnment, a board used for nmeasuring and trimmng
docunents, Mcrosoft's “Picture It!” software, which Cabrera
apparently had used to create the counterfeit materials, the
digitized tenpl ates, and sundry fake docunents in various stages
of conpl etion.

Subsequent |y, on January 20, 1999, a federal grand jury
inthe District of Rhode |Island returned a two-count indictnent,
charging, inter alia, that Cabrera possessed docunent-naking
implements with the intent that such inplenments be used in the

producti on of false identification docunments, in violation of 18
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U S C 8§ 1028(a)(5). At the relevant time period, the statute

defi ned “docunent-nmaking inplenent” to mean

any inplenent or i npression specially
designed or primarily used for nmaking an
identification document, a fal se
identification docunent, or anot her

document - maki ng i npl ement . !
Count One -- the only count relevant to this appeal? -- was based

on Cabrera's possession of the conputer, printer, and scanner.

During Cabrera's trial, Secret Service Agent Janes
Mooney testified for the governnent regarding the tenplates
found on Cabrera's hard drive and on the diskettes. Agent
Mooney also described the software installed on Cabrera's
conputer and how it could be used for scanning, altering and
reproduci ng docunents. On cross-exam nation, Agent Money
acknow edged that conputers were available to the public and
that they had uses aside from those of which Cabrera stood

accused. But when Cabrera's counsel then attenpted to further

This | anguage has since been anended and now defines
“docunment -making inplenment” as “any inplenment, inpression,
el ectronic device, or conputer hardware or software, that is
specifically <configured or primarily wused for nmmking an
identification docunent, a false identification docunent, or
anot her docunent - making i nplenent.” 18 U.S. C. § 1028(d) (1) (1994
& Supp. 1998) (as anended).

2Cabrera was acquitted on a second count involving the
possessi on of rub-on letters, a | am nating machi ne, and plastic
| am nati ng pouches.
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exam ne hi mregardi ng the genera

conput er

si debar

exchange regardi ng the neaning of

uses to whi ch anyone coul d put

equi pnment, the court intervened, and the follow ng

used” prong ensued:

THE COURT: Congress m ght have been a little
bit nore precise in their definition, but as
| read that definition in the context of
this statute, | read it as referring to the
possession and the intent of the possessor
in putting it to use. So | think that the
general use that anyone m ght put a conputer

to -- in this case, a conputer to, is not
rel evant.
MR. McCORM CK [ Cabrera's Counsel]: | wanted

to ask generally if [computer equi pnent] was
primarily used for the making of --

THE COURT: No, because that primarily refers
to the possession of this individual, not
t he general public.

§ 1028's “primarily

At thetrial's close, the district court instructed the

jury only that:

The instructions did not specify any particul ar

[a]s used in these instructions, the term

“docunent maki ng i nplenment” means any
i npl ement or inpression specially designed
or primarily used for maki ng an
identification document, a fal se

identification document or another docunent
maki ng i npl ement .

terms “specially designed” or “primarily wused.”

meani ng for the

Al t hough

Cabrera's counsel did not object to these instructions, the

-6-



governnment did object, stating that they did not adequately
specify that the statute referred to Cabrera's primary use of
t he equi pnent rather than the general uses to which any conputer
user primarily would put such equi pment.

Meanwhi | e, Cabrera had noved for judgment of acquittal
on both counts, arguing that “on the evidence presented, it
ha[ d] not been shown that the conputer, printer and scanner
referred to in the indictnent [we]l]re docunent maki ng
i npl enents.” The district judge reserved judgnent on the
motion. On May 21, 1999, the jury convicted Cabrera on Count
One, and the district judge denied his notion for a judgnment of
acquittal on that count. Cabrera appeals.

Di scussi on

We address, in turn, the sufficiency of the evidence
supporting Cabrera's conviction and the district court's
decision to curtail Cabrera's cross-exam nati on of Agent Mooney.
Both issues turn on the interpretation of fornmer 18 U.S.C
§ 1028.

| . Suf ficiency of the Evidence

Cabrera argues first that his conputer system was not
proven to constitute a docunent-making inplement within the
meani ng of the statute, because “there was no proof, either

directly [sic] or by inference, that [it] was . . . specially
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desi gned or generally used to produce identification docunents,
false identification docunents or other docunent making
i npl ements.” (Enphasis added.) To determ ne the sufficiency of
the evidence, we "canvass the evidence (direct and
circunmstantial) in the light nost agreeable to the prosecution
and decide whether that evidence, including all plausible
i nferences extractable therefrom enables a rational factfinder
to conclude beyond a reasonable doubt that the defendant

commtted the charged crine.” United States v. Noah, 130 F. 3d

490, 494 (1st Gir. 1997).

A. “Specially Designed”

W first find that Cabrera's conputer system was
“specially designed” for the production of identification
docunent s. As an initial matter, we hold that the statute's
text is unanbi guous. It does not exclude from its reach
i mpl ements that could have legitimte other uses if not altered
by the perpetrator's nodifications. Cabrera suggests that the

“specially designed” prong refers not to a defendant's specific

i npl ements, but to inplenments that as a class are uniquely
configured to fabricate false identification docunments. Hi s
interpretation is not tenable. Neither the statute nor Cabrera
provi des any basis upon which a court could determ ne the proper

| evel of generality at which to define the class. Shoul d we
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| ook to the class of “conputers fitted with scanners, printers,
docunment-altering software and digitized tenplates”? The class
of all “computers”? Al “electronic inplenments”? Al |
“impl ements” of any sort? Nothing in 8 1028 requires such
arbitrary classification. Rat her, the statute unanbi guously
asks the fact-finder to consider whether the item that the

defendant is charged with possessing was “specially designed”

for producing forgeries.
Asserting that the statute is anmbi guous, Cabrera notes
that courts may ook to a statute's |legislative history when its

| anguage itself is not conclusive and clear. See, e.q.,

Burlington Northern R R Co. v. Cklahoma Tax Conmml n, 481 U.S.

454, 461 (1987); Arnold v. United Parcel Serv., Inc., 136 F.3d

854, 858 (1st Cir. 1998). But even if 8 1028 were uncl ear (and
we believe it is not) Cabrera's resort to its legislative
hi story would be unavailing. The House Judiciary Commttee's
report on the False ldentification Crinme Control Act of 1982 --
in which the disputed “specially designed” |anguage was first
introduced -- stated that “the conmttee intend[ed] to exclude
i npl ements such as office photocopying machines, which are
desi gned for nmore general and legitimte purposes.” H R Rep.

No. 97-802, at 11 (1982), reprinted in 1982 U S.C.C. A N. 3519,

3530. Thi s | anguage m ght support an argunent that standard

-9-



conputer equi pnent, bereft of any special -purpose hardware or
software, would fall beyond the statute's reach. Per haps an
of fender could, it would seem have used an ordinary word
processor and an ordinary printer with ordi nary paper to produce
fal se docunents, just as an offender could have used an office
phot ocopier to do so, wthout having violated forner 8 1028.
But Cabrera's computer arrangenment, unlike a standard office
phot ocopi er, was specifically desi gned to facilitate
counterfeiting. A nodern conputer is not analogous to an
“of fice photocopying machine[]” circa 1982, which in Congress's
view |likely could not be altered or specialized, but rather to
a nodern photocopier fitted with software and hardware that
render it uniquely suited to produce illicit materials. W have
no reason to believe that such a device would escape § 1028's
reach sinply because both it and its 1982 anal ogue were call ed
“photocopiers.” A photocopier configured with special -purpose
hardware or software may be “specially designed” for the
fabrication of identifying documents, and so may a simlarly
configured conputer

In fact, the nore relevant portion of the |egislative
hi story is that which precedes the | anguage quoted above. The
House commttee report noted that the term “docunent-making

i npl ement” would include “text in a distinctive type face and

-10-



| ayout that when reproduced [is] part of an identification
docunment.” 1d. This statenment, of course, accurately describes
the tenplates, which were nerely conputer files containing
digital imges of “text in a distinctive type face and | ayout.”
Al one, each tenplate formed “part of an identification docunent”
and together with the inserted data, each would constitute a
conpl ete docunent.

Cabrera contends that his system was not specially

desi gned for the fabrication of false identification docunents,

enphasi zi ng that the hardware at issue -- nanely, the conputer
printer, and scanner -- were not wuniquely suited to such

activity. However, the evidence adduced at trial permtted a

jury to conclude that Cabrera's system al so included software,

such as the “Picture It!” program which testinony indicated
“could be used . . . to accept scann[ed] imges and also to
pl ace those images onto conputer-produced docunments.” Most

tellingly, the system also included digitized tenplates of
various official identification documents stored on Cabrera's
hard drive and floppy disks. A jury view ng this paraphernalia
as a whole could reasonably have deemed the system “specially
designed . . . for mking . . . a false identification

docunment . ”
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B. “Primarily Used”3

Cabrera urges that the “primarily used” prong of the
“docunment - maki ng inplement” definition refers to an itenms
“general usage” rather than the particular use to which a
def endant put it. The government acknow edges that if it was

required to prove that as a general matter, conputers, scanners,

and printers are primarily wused for making identification
docunents or false identification docunents, Cabrera's
conviction rmust be overturned because the court was presented
with no evidence supporting that conclusion. The governnment
cont ends, however, that the relevant inquiry focuses not on the
uses of sonme hypothetical user, but on Cabrera's own primary use
of the conmputer system We share the government's view, and
find that a jury reasonably could have found that Cabrera's
equi pmrent was “primarily used” for the fabrication of docunents
as that termis set forth in fornmer § 1028.

First, as the governnment notes, Congress could have
used a word such as “generally” in lieu of “primarily” if it

i ntended the nmeani ng that Cabrera proposes. Congress's choice

3Judge Lynch agrees with the foregoing analysis regarding
the “specially designed” prong. She also believes that a jury
reasonably could have convicted Cabrera under the “primarily
desi gned” prong, but would enploy a standard different fromt hat
posited below. Thus, she joins the opinion to this point, as
well as Part Il and the opinion's conclusion, but declines to
join this section.
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not to use that termsuggests that it did not intend the inquiry
to focus on an item s typical use within society. Relatedly,
the section's |legislative history suggests that Congress fully
expected 8§ 1028 to cover inplenents that were “generally” used
for purposes other than the fabrication of documents. The House
Judiciary Conmttee report noted that “specialized paper or ink”

coul d constitute docunent-naking i npl enents under the “primarily

used” prong. H R Rep. No. 97-802, at 11, reprinted in 1982

U.S.C.C. A N at 3530. Paper and ink -- even “specialized” paper
and ink -- are not “generally” used for the production of false
identification docunents, but could, in a given case, be
“primarily used” in the service of such ends by a particular
defendant. The commttee's remarks, then, |lend credence to the
governnment's case-specific interpretation of the “primarily
used” prong.

Mor eover, the treatnment which former 8 1028 has been
accorded by the courts suggests that “primarily used” refers to

the defendant's primary use of the itemin question. Wile no

court appears to have anal yzed t he neaning of this prong, it has
been found to enconpass an assortment of paraphernalia not
“generally” used for illicit purposes, including |am nating

machi nes, plastic | am nati ng pouches, packets of rub-on letters,

erasers, tape, scissors, and snmall photographs. See, e.qg.,
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United States v. Castellanos, 165 F.3d 1129, 1130 (7th Cir.

1999); United States v. Pearce, 65 F.3d 22, 24-26 (4th Cir.

1995).

Finally, as the governnent points out, at |east one
ot her statute with | anguage simlar to 8§ 1028's has been treated
in a manner consistent with the governnent's position here. The
statute prohibiting fraud in connection with an “access device”
addresses, inter alia, “device-making equipnment,” and defines

that term to nean “any equipnment, mechanism or inpression

designed or primarily used for making an access device or a
counterfeit access device.” 18 U.S.C. 8§ 1029(e)(6) (1994 &
Supp. 1998) (enphasis added). The Eleventh Circuit, in applying
this statute, exam ned whether a defendant's nobile phone was
primarily used to make an access device or a counterfeit access

device. See United States v. Mourris, 81 F.3d 131, 132-34 (11th

Cir. 1996). Al t hough the court ultimtely found that it was
primarily used by the defendant for making tel ephone calls and
that it therefore did not fall within the anbit of 8§ 1029(e)(6),
the court's very pursuit of the inquiry reflected its belief
t hat what mattered was the particul ar use to which the defendant

put the device, not its “general” use within society. See id.
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The evidence showed that Cabrera repeatedly used his
conputer, scanner, printer, software, and digitized tenplates to
create false identification docunments. This systemwas used in
conjunction wth |amnates, Exacto blades, a supply of
phot ographi c-quality paper, and genui ne i dentification
docunents. There was no evidence to denmonstrate that Cabrera
used his systemfor any other purpose. The jury thus reasonably
could have found that this equipnment was “primarily used” for
Cabrera's docunment production.

1. Curtail nent of Agent Mboney's Cross-Exam nati on

Cabrera al so challenges the district court's refusal

to allow his attorney to cross-exam ne Mooney regarding the

“primary use” to which other individuals generally put
conput ers. In view of the preceding ruling, this testinony
woul d have been irrelevant, and therefore inadm ssible. See
Fed. R Evid. 401; Fed. R Evid. 402. “We generally wll

reverse a district court's admssibility determ nations under

Federal Rule[] of Evidence 402 . . . only in extraordinarily

conpelling circunstances.” United States v. Rosario-Diaz, 202
F.3d 54, 70 (1st Cir. 2000). No such circunstances warrant

reversal here.
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Concl usi on

For the reasons stated herein, we AFFIRM Cabrera's

convi cti on.
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