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LYNCH, Circuit Judge. In this diversity action the

district court entered summary judgnent against Lilia Twonbly, an
Anmer i Cor ps partici pant, on her breach of contract cl ai ns agai nst her
Ameri Corps contracting agency, the Association of Farmmrker
Opportunity Progranms (AFOP). Twonbly clainmed that AFOP failed to
provide her with "health and nedical coverage" and "worker's
conpensation” asrecitedinher contract. W affirmsunmary j udgnent
on t he heal th coverage cl ai mand reverse on t he workers' conpensati on
claim Resolution of thelatter claiminvolves exploration of the
Rest at ement ( Second) of Contracts provisions excusi ng performance
because of inpracticability caused by governnental regul ation.
l.

Twonbly had a contract with AFOP to run pestici de safety
programs for farmworkers fromJanuary 8, 1995, t hr ough Decenber 15,
1995. On March 23, 1995, she execut ed a two page contract with AFCP,
under whi ch AFOP agreed to provide her with a sti pend and benefits
i ncl udi ng "heal t h and nedi cal coverage, child careif needed, [and]
wor ker' s conpensation.” AFQP enrolled her in ahealth insurance policy
i ssued by Al l i anz/ SRC, whi ch had a maxi rumpayout of $10, 000. AFOP
pai d 85%o0f the prem uns; the Trai ni ng and Devel opnment Cor porati on

(TDC), the host agency for AFOP in Maine, paid the remaining 15%



For her part, Twonbly provi ded t he servi ces she was required
t o provi de under the contract. Participants such as Twonbly had full -
time work assignnents averagi ng 40 hours per week and were paid
sti pends at an annual rate of $7,650 i n exchange for their service.
Twonbl y was t he si ngl e parent of a seven-year-oldchildandreliedon
AFCP' s prom ses to provi de heal th i nsurance and wor kers' conpensati on.

On June 16, 1995, Twonbly was in a serious autonobile
accident on Interstate 95 while heading back from a training
denmonstrati onin Houl ton, Maine. She suffered severeinjuriesthat
resultedinasubstantial |oss of physical and nental functioning. The

heal th i nsurer paid out the $10, 000 maxi rum Twonbly's plight is

descri bed i n anot her opi nion ari si ng out of her acci dent. See Twonbly

v. AIG Life Ins. Co., 199 F.3d 20, 21-23 (1st Cir. 1999).

In 1997, Twonbly filed an application for workers'
conpensation wi th the Mai ne Wrkers' Conpensati on Board. On Cct ober
28, 1998, the Board di sm ssed the petition agai nst AFOP. As to AFOP,
t he Boar d concl uded t hat whi |l e Twonbl y was AFCP' s enpl oyee under Mai ne
wor kers' conpensation | aw, Mai ne | awwas preenpt ed by t he Nati onal and
Communi ty Service Act of 1990 (NCSA), 42 U.S.C. 8§ 12501 et seq. The

NCSA st at es t hat an Aneri Cor ps partici pant such as Twonbly "shal | not



be consi dered to be an enpl oyee of t he programin whi ch t he parti ci pant
is enrolled." Id. 8 12511 (17).! Twonbly then brought this suit.
1.

At thetrial court, Twonbly argued that the contract was
anmbi guous as to t he scope of the health i nsurance AFOP was requiredto
provi de. She al so said that resolution of the anbiguity required
referenceto certain federal m ni numstandards, specifically those
under the NCSA. The relevant provision states:

A St ate or ot her recipi ent of assi stance
under section 12571 of thistitle shall provide
a basic health care policy for each full-tinme
participant inanational service programcarried
out or supported using the assistance, if the
partici pant is not otherw se covered by a heal th
care policy. Not nore than 85 percent of the
cost of a prem um shall be provided by the
[ Corporation for National and Community Service
(CNCS)], with the remai ning cost paid by the
entity receiving assi stance under section 12571
of this title. The [CNCS] shall establish
m ni nrum st andards that all plans nmust nmeet in
order toqualify for paynent under this part, any
ci rcunstances i n which an alternative health care
policy may be substituted for the basic health
care policy, and nmechanisnms to prohibit
participants from droppi ng existing coverage.

42 U. S.C. § 12594(d)(1) (enphasis added); see also 45 C. F. R
§ 2522.250(b) (requiring grantees to provide eligible participants with

m ni mrum heal th benefits).

! The Board deni ed t he petition agai nst TDCon t he ground t hat
Twonmbl y was not an enpl oyee of TDC.
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The di strict court concluded that the phrase "heal t h and
medi cal coverage" was unanbi guous and t hat Twonbl y was i n fact provi ded
t he heal th i nsurance requi red by the contract, so AFOP di d not breach
the contract. The district court determ ned that the NCSA had no
beari ng on whet her t he contract was anbi guous, and that any failureto
conply with the CNCS m ni numstandard may or may not giveriseto a
cause of action, but that that was a separate matter frombreach of
contract.

I n response to Twonbly's cl ai mfor workers' conpensati on,
AFOP argued that the cl ai mfor workers' conpensati on was bot h barred by
res judi cata and preenpted by federal | aw. AFOP al so argued that its
perfor mance was excused because of | egal i npossibility. The court
rested its grant of summary judgnment for AFOP on the | ast ground,
findi ng that under §8 264 of t he Restat enent (Second) of Contracts there
was an i ntervention of federal |awthat nmade perfornmance i npracti cabl e
and therefore discharged any duty. See Restatenent (Second) of
Contracts 8 264 cnt. a (1981). The district court also relied on

Anerican Mercantile Exchange v. Blunt, 66 A 212 (Me. 1906), in

reaching this concl usion.



Qur reviewon sunmary judgnment i s de novo. See National

Forei gn Trade Council v. Natsios, 181 F. 3d 38, 49 (1st Cir.), cert.

granted, 120 S. Ct. 525 (1999). On appeal, Twonbly argues t hat AFOP
was not entitledto summary judgnent. She says that the district court
erred in finding the contract unanbi guous as it related to health
cover age and granti ng AFOP sunmary j udgnent on the i ssue. Twonbly al so
argues that AFOP contracted to provi de her wi th workers' conpensati on,
ei t her under the state systemor through private purchase of equival ent
coverage, and that performance of this obligation was not excused.

A. Health I nsurance

Twonbl y argues that the district court did not apply the
principlethat acontract i s construed agai nst the drafter; in any
event, she says, the contract is anmbi guous as to the scope of the
prom se to provi de heal th i nsurance, and she was entitledto di scovery
on what AFCP i ntended t he phrase "heal t h and nedi cal coverage" to nean.
She says typical health insurance policies do not contain doll ar
limts, and the policy that AFOP provi ded did not conply with t he
federal requirenents for Amneri Corps Prograns. AFCP says, supported by
affidavit, that its mnimal health policy was in conpliance with
federal | awregul ati ng Areri Corps, and that, infact, the insurance was
exactly what was arranged for and recomrended by Aneri Cor ps.

The questi on whet her contractual terns are anbi guous i s,

under Maine law, initially a matter of law for the court. See
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Fitzgerald v. Ganester, 658 A 2d 1065, 1069 (Me. 1995). This case

conmes to us on sunmary j udgnment, and so t he questi on of contract ual
meani ng has a factual context.

We affirmthe entry of summary judgnment on the health
i nsurance claim The payment of $10,000 in benefits met AFOP' s
contractual obligationto provide health and nedi cal coverage. There
may be extrene cases where the heal th coverage providedis so mninal,
say $1 worth of coverage, that it cannot be saidto conply withthe
obligationto provide healthinsurance. But that is not this case.
Further, the federal regul ati ons required AFOP to provide "m ni nunt
heal t h benefits as determnm ned by the CNCS, and t he policy met that
definition. See 45 C. F.R 8§ 2522.250(b). The defendants produced
undi sput ed evi dence t hat the i nsurance provi ded was exact |y what t he
CNCS, whi ch was responsi bl e for setting the mni numbenefits, arranged
for and recomrended. 2

B. Wirkers' Conpensati on

The district court erred, Twonbly argues, in granting sunmmary
judgnment on the workers' conpensation claimand in relying on
Rest at ement 8§ 264. She al so says it was possi ble for AFOPto perform

evenif the state deni ed benefits. AFOP, she poi nts out, coul d have

2 Twonbl y says that her requested di scovery was restricted by
the district court. Thisistrue, but nost of the discovery sought was
irrelevant tothisissue. The defendant's affidavit -- establishing
t hat AFOP conplied w th what CNCS recommended -- was fil edin support
of the summary j udgnent notion, and plaintiff didnot contest the fact
asserted or seek discovery onthis specificissue. W takethis fact
as undi sput ed.
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pur chased t he equi val ent of workers' conpensation insuranceto neet its
obligations. The fact that AFCP purchased a wor kers' conpensation-1i ke

policy fromA G see Twonbly, 199 F. 3d at 21- 22, is evidence, Twonbly

clai ms, of AFOP's i ntent that she be provided with such benefits.?® If
AFOP' s obl igation were nmeant to belimted, Twonbly says, then the
contract woul d have sai d "worker's conpensationto the extent provi ded
by law. " Finally, Twonbly says that sincethe Wrkers' Conpensati on
Board determned it didnot have jurisdiction, thereis nores judicata
ef fect because there was no adjudication on the nerits.

AFOP says, citing 4 Arthur Larson, The Law of Worknmen's

Conpensation 8 87. 73 (1989), that if it weretheintent of the parties

t hat AFCOP privately purchase t he equi val ent of workers' conpensati on,
t hen t he contract shoul d have explicitly said so andreferredto a
scal e of benefits. Further, AFCP cl ai ns t hat Twonbl y showed t hat she
interpretedthe contract to nean the standard st at e- oper at ed syst emby
filing for benefits. (Plaintiff says this is not so; the enpl oyer
coul d have chosen not to contest her applicationinthe state system)
AFOP al so says that res judicataresults fromthe unappeal ed Board
findi ng.

We t hink t he i ssue turns on whet her t he Rest at enent ( Second)

of Contracts excuses AFOP fromperformance of a comm tnment to provide

3 At the Workers' Conmpensati on Board heari ng, AFOP's wi t ness
seened to take the positionthat any workers' conpensati on obligation
coul d and shoul d be satisfied by AFOP's insurer, AIG That issueis
not before us.
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wor kers' conpensation. The conm tnent i s unanmbi guousWe set the
factual context for discussing the Restatenent issue. Based in
Virginia, AFOPis aprivate non-profit group with nati onal operations.
AFOP i s an Aneri Corps grant recipient. As such, it is, asit knew,
subj ect tothe terns of the NCSA, the federal act governing grants from
the Ameri Corps program Since 1991, the NCSA has provided that
participants in an approved Ameri Cor ps program-- such as Twonbly - -
"shal |l not be consi dered enpl oyees of the program ™ National and
Conmuni ty Servi ce Techni cal Anendnents Act of 1991, Pub. L. No. 102-10
8 3(4), 105 Stat. 29 (codified as anended at 42 U.S.C. § 12511(17)(B)).*
Despite this | anguage, AFOP prepared a standard formcontract for its
partici pants, which Twonbly signedin 1995. The contract prom sed t hat
AFOP woul d provi de workers' conpensation. Twonbly accepted the
contract inreliance on that prom se and perforned her part of the
contract by working for AFOP.

VWhen Twonbly fil ed for workers' conpensati on benefits with
the state, AFCP had t he choice to contest or not contest theclaim |If
AFOP had not contested the claimand it had been al | owed, AFOP woul d

have borne t he costs of the conpensation. Alternatively, if theclaim

4 There i s no need t o deci de t he i ssue of whet her t he federal
Act provision preenpts the Mai ne Wr kers' Conpensati on Act, as the
Wor kers' Conpensati on Board hel d. The transcri pt before the Board
contains evidence that the U S. Departnent of Labor considers
partici pants not to be federal enpl oyees for purposes of the federal
unenpl oyment conpensati on system but |leaves it to the states to
determineeligibility for the state unenpl oynent systens. Nor is there
any need to deci de what, if any, aretheres judicata effects of that
decision as to Twonbly given our disposition of the matter.
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for benefits had been deni ed (whet her t he cl ai mhad been cont ested or
uncont est ed), AFOP coul d have pai d Twonbl y wor kers' conpensationin

anot her form

The provi sions of the Restatenent (Second) of Contracts at
i ssue havetodow thsituationsinwhichacourt relieves aparty from
performance of an obligation because

[a]n extraordinary circunstance may nake

performance sovitally different fromwhat was

reasonably to be expected as to alter the

essential nature of that performance. |n such a

case the court nmust determ ne whet her justice

requires a departure fromthe general rul ethat

t he obli gor bear the risk that the contract may
becone nobre burdensome or | ess desirable.

Rest at ement (Second) of Contracts ch. 11, i ntroductory note at 309-10.
The anal ysi s begi ns wi th Restatenent § 261, whi ch provi des:
Di scharge by Supervening Inpracticability
Where, after a contract is made, a party's
performance i s made i npracti cabl e wi t hout his
fault by the occurrence of an event the non-
occurrence of which was a basi c assunption on
whi ch t he contract was made, his duty to render
that performance is discharged, unless the
| anguage or the circunmstances indicate the
contrary.
ld. 8 261. Inportantly, § 261 states "a principle broadly applicable
toall types of inpracticability” and "' deliberately refrains fromany
effort at an exhausti ve expression of contingencies.'" 1d. 8§ 261 cnt.
a(quoting UCC 8§2-615cnt. 2). Therules statedin 88 262-64 gui de

t he determ nati on whet her the principle of 8§ 261 appliesinspecific

ci rcumst ances.
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I nentering summry judgnent onthis claim the district
court reliedonthe Restatenent (Second) of Contracts § 264, whi ch
provi des:

Prevention by Governnental Regul ation or Order

If the performance of a duty is nade

i mpracticabl e by having to conply with a donestic

or forei gn governnental regul ati on or order, that

regulation or order is an event the non-

occurrence of which was a basi c assunpti on on

whi ch the contract was made.
ld. 8 264. This is generally thought to be an issue of lawfor the
court, not thejury, todecide. Seeid. ch. 11 introductory note at
310. \Whil e Maine has not yet decided whether it will adopt this
section, we assune arguendothat it will ook to 8§ 264 and thi s part of

t he Rest at ement f or gui dance. See Bouchard v. Blunt, 579 A 2d 261, 263

n.3 (Me. 1990) (referringto Restatenent (Second) of Contracts § 261).

Section 264 of the Restatenent provi des a specific instance
of the general doctrine of "D scharge by Supervening I npracticability”
containedin 8§ 261. See Restatenent (Second) of Contracts § 264 cnt.
a, illus. 1, 2. By theterns of its comentary, 8§ 264 applies to

superveni ng governnment acti ons, as does 8 261. Seeid. § 264 cnt. a;

id. 8 261 (referring to performance nade i npracticable "after a
contract i s made") (enphasi s added). The 1991 anendnent of t he NCSA
cannot be supervening as to a 1995 contract. |ndeed, the Restatenent
says t hat when t he gover nnent prohi bition al ready exi sts at the time of
t he maki ng of the contract, therule statedin 8§ 266(1) applies. See

Rest at enent (Second) of Contracts § 264 cnt. a ("If the prohibition or
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prevention al ready exists at the ti ne of the nmaki ng of the contract,
therulestatedin 8 266(1) rather thanthat statedin 8§ 261 control s,
and this Section applies for the purpose of that rule as well.").

Thus, 8 261 does not apply, and we turnto 8 266(1). Section
266(1) only excuses performance

[w] here, at the time a contract is nade, a

party's performance under it isinpracticable

wi t hout his fault because of a fact of which he

has no reason to know and t he non- exi st ence of

whi ch i s a basi ¢ assunpti on on whi ch t he contract

is made, no duty to render that performance

ari ses, unless the | anguage or circunstances

i ndicate the contrary.
Id. 8§ 266(1). AFOPis not entitledtorelief under 8 266(1). AFOP, an
organi zati on of nati onal scope and the drafter of the formcontract,

cannot be saidto be "without fault,"” or not to have reason t o know of

the definition of "participant” enactedin 1991. Seelnre Estate of

Zellmer, 82 N.W 2d 891, 894 (Ws. 1957) (hol di ng t hat est at e was not
excused fromperformance under Rest at enent wher e decedent shoul d have
known of | apsed prem uns on i nsurance policy). It is equally clear
that the "fact" in question was material. AFOP know ngly prom sed
wor kers' conpensation, and Twonbly reli ed onthat prom se in accepting

AFOP's offer.

Finally, the "l anguage and ci rcunst ances" of the contract are
such that AFOP i s not excused fromperformance under 8 266(1). Evenif
AFOP were i n fact i gnorant of the 1991 provi sion -- and t he evi dence

presented tothe Wrkers' Conpensation Boardistothe contrary -- the
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ri sks of that i gnorance are better borne by AFCP t han by t he i ndi vi dual
Anmeri Corps participants. Thisis not asituationwhere alater | aw
mekes it illegal for aplaintiff toperformor partially performbut
plaintiff still seeks to be paidthe contract price, as i nAnerican

Mercantil e Exchange, 66 A. at 213-14, the case on which the di strict

court relied. Rather, after enteringintothe contract inreliance on
t he prom se of workers' conpensati on, Twonbly perforned her side of the
contract. It would be unjust to say AFOP is excused fromits
obligation.® If AFOP did not wishto obligeitself to provide workers'
conpensationinany form or toprovideit if andonly if the state
Wor kers' Conpensati on Board approved, it could have drafted the
contract accordingly.

W affirmthe entry of summary judgment on the health
coverage claim reverse the entry of sunmary j udgnent on t he wor kers'
conpensation claim andremand for further proceedi ngs. No costs are

awar ded.

5 The Mai ne Workers' Conpensation Board determ ned that
"Twonmbl y was traveling as part of her duties. . . [at] AFOP" at the
time of her injury. W take that as established. |f there are any
remai ni ng i ssues about coverage, they nmay be explored on renmand.
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