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TORRUELLA, Chi ef Judge. Wen appel | ant Manuel Ber midez- Pl aza
vi ol ated the condi ti ons of his supervisedrel ease, the court revoked
his original termof supervised rel ease and sentenced hi mto ni ne
nmont hs' i nprisonment to be foll owed by anot her year of supervised
rel ease. Appellant clains on appeal that this sentence viol ated t he Ex
Post Facto C ause of the United States Constitution and was the result
of an unl awful petition by his probationofficer. Neither argunment has
merit, and we affirmthe district court's judgnent and sentence.
| . Background

Appel lant pled guilty in 1992 to possessionwithintent to
di stri bute cocai ne. He was sentenced in March 1993 to si xty nont hs'
i nprisonment, to be foll owed by four years of supervised rel ease.
Appel | ant conpl et ed hi s termof i nprisonment and began serving his term
of supervised release in 1997.

On June 11, 1999, a United States Probation Officer filed
a docunent entitled "Mtion Notifying Violations of Supervi sed Rel ease
Condi ti ons and Request for the | ssuance of an Arrest Warrant” i nform ng
the court that appellant had tested positive for illegal drug use
(cocai ne) on several occasions in May of that year. A Supplenent filed
June 17, 1999 notified the court of further positive results for
cocai ne use.

On June 22, 1999, the district court ordered appellant to

show cause why hi s supervi sed rel ease shoul d not be revoked, and an
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arrest warrant i ssued. A hearing was held on August 10, 1999, and
j udgnment was ent ered on August 16, 1999 revoki ng appel | ant' s exi sting
term of supervised rel ease and sentencing himto nine nonths'
i nprisonment to be foll owed by one year of supervised rel ease.
Appel lant tinely filed anotice of appeal. He nowclains (1)
that the inposition of a prisontermand a newtermof supervised
rel ease viol ated t he Ex Post Facto Cl ause because the lawat the tine
of his original offense permtted the inpositionof inprisonnment or
supervi sed rel ease, but not both; and (2) that the "notion" filed by
t he probati on of fi cer was unl awf ul because it exceeded the officer's
statutory authority, viol ated the separation of powers, and constituted
the unlicensed practice of |aw.
1. Law and Application

A. Ex Post Facto Claim

Appel | ant argues that the inposition of both a term of
i mpri sonment and a termof supervisedrel ease viol ated t he Ex Post
Facto Cl ause because the | aw existing at the tinme of his original
of fense allowed only the inposition of one or the other form of
puni shment, not both. However, particularlyinlight of recent Suprene
Court precedent, this argunment nust fail.

Appel l ant' s cl ai mi s di sposed of by the United States Suprene
Court's recent decisioninthe factually indistinguishabl e case of

Johnson v. United States, 120 S. Ct. 1795 (2000). InJohnson, the
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Suprene Court hel d that the current provi sion governingthe inposition
of supervisedrel ease foll ow ng arevocation, 18 U. S.C. § 3583(h), does
not apply retroactively to the revocation of supervised rel ease for an
i ndi vi dual whose origi nal offense occurred before § 3583(h)'s effective
dat e of Septenber 13, 1994. See id. at 1802. Consequently, the Court
rejected the petitioner's ex post facto argunent and det er m ned t hat
the validity of the petitioner's sentence depended sol el y on whet her
t he i nposi tion of supervised rel ease foll ow ng rei npri sonnment was
aut horized by 18 U. S. C. 8§ 3583(e), the statutory provisionin effect at
the time of petitioner's original offense. See id. The Court

concl uded, as we had previously inUnited States v. O Neil, 11 F. 3d 292

(1st Cir. 1993), that 8 3583(e) permts a sentencing court, upon
revocation of an i ndividual's supervised rel ease, to inposeboth aterm

of inprisonnment and atermof supervisedrel ease. See Johnson, 120 S.

Ct. at 1807. Petitioner's sentence was therefore upheld.

The case currently before us is indistinguishable from
Johnson. Appellant's original offense occurredin 1992, and revocati on
of his supervisedreleaseis therefore governed by 18 U.S.C. § 3583(e).
Because § 3583(e) permts a sentencing court, upon the revocation of
supervi sed rel ease, to i npose a sentence of i nprisonnment foll owed by a
termof supervisedrel ease, thedistrict court's sentenceinthis case
was proper and is affirnmed.

B. Claimof Unlawful Action by Probation Oficer
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Appel | ant' s second cl ai mis that the probation officer's
noti on whi ch preci pitated the revocation of his supervisedrel ease was
unlawful ly filed. He argues that the probation officer exceeded her
statutory authority, viol ated the separation of powers, and engaged i n
t he unlicensed practice of | aw. Each of these contenti ons has been
consi dered and rej ected by other courts of appeals, and we | argely
adopt their reasoning.

1. Statutory Authority

Probati on of ficers are aut hori zed and requi red by | awt o,
inter alia, keepinformed as to the conduct and condi ti on of a person
on supervised release and to report such conduct and condition,
i ncluding any violations of the conditions of release, to the
sentencing court. See 18 U.S.C. § 3603(2), (8)(B). Appellant clains
t hat, by goi ng one step further and recomendi ng a course of actionto
the district court, the probation of ficer exceeded her aut hority under
18 U.S.C. § 3603. We disagree.

As the United States Courts of Appeal s for both the N nth and
Tenth Circuits have recogni zed, a notion such as that filed by the
probation officer inthis caseis nerely an exercise of the officer's
statutory duty to "report” tothe district court onthe conduct and

condi ti ons of a person on supervi sed rel ease. See United States v.

Mej i a- SAnchez, 172 F. 3d 1172, 1174-75 (9th Cir. 1999); United States v.

Davi s, 151 F. 3d 1304, 1307 (10th G r. 1998). When a probation of ficer
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i ncl udes i n her report areconmended course of action, sheis nerely
assisting the district court in its evaluation of the alleged
violation, asis required of her as aninvestigatory and supervi sory

agent of the Judiciary. See Mejia-Sanchez, 172 F.3d at 1175 (citing

United States v. Burnette, 980 F. Supp. 1429, 1433 (M D. Al a. 1997)).

Inlight of the val uabl e assi stance rendered by probationofficersto
district courts, we declinetoread 8 3603 so narrow y as to prohibit
a probationofficer fromprovidingthe court withthe benefit of her
pr of essi onal experience, both in general and with regard to the
particul ar i ndi vidual at i ssue, inthe formof a suggested course of
action.

2. Separ ati on of Powers

Appel | ant' s next argunent -- that the notion violatedthe
separ ati on of powers because only the Attorney General may initiate
revocati on proceedings -- alsofails. Asthe Nnthand Tenth Grcuits
have noted, revocation hearings are not crimnal proceedings and

neither the Attorney General nor any other officer is solely

responsiblefor their initiation. Seeid.; Davis, 151 F. 3d at 1307.
To the contrary, the sentencing court may initiate revocation
proceedi ngs sua spont e whenever it | earns of a possi bl e violation of an

i ndi vi dual 's conditions of rel ease. See Mejia-Sanchez, 172 F. 3d at

1175; Davis, 151 F. 3d at 1307. Moreover, it is the court and the court

al one that ulti mately deci des whet her or not revocati on proceedi ngs
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shall beinitiatedand, if initiated, what consequences wi || befall the

i ndi vi dual who has vi ol ated his conditions of rel ease. See Mjia-

Sanchez, 172 F.3d at 1175; Davis, 151 F. 3d at 1307. In reporting

suspect ed vi ol ati ons, and even i n recomendi ng a parti cul ar cour se of
action, the probation officer is sinply perform ng her statutory duty
to assist thecourt inits supervision of individuals on supervised
rel ease, which supervision is an integral part of the courts'

qui ntessentially judicial sentencing responsibility. See Mejia-

Sanchez, 172 F.3d at 1175 (citing Davis, 151 F.3d at 1308).

We hold that the nmotion filed in this case was fully
consi stent withthe probationofficer's statutorily nandated rol e as an
assistant to the district court and, as such, did not offend the
separation of powers.

3. Unlicensed Practice of Law

Finally, we follow the Tenth Circuit in rejecting the
argunent that, by filing a"nmotion" recomendi ng a course of action,
t he probation officer engaged inthe unlicensed practice of | aw. See
Davis, 151 F. 3d at 1308. The probation of fi cer here was engaged not in
t he practice of | aw, but rather inthe perfornmance of her statutory
duty to nonitor the conduct and condition of an individual on
supervi sed rel ease and to report such conduct and condi ti on, including

any vi ol ations of the conditions of rel ease, tothe sentencing court.



See 18 U. S. C. 8§ 3603(2), (8)(B). She was acting as an agent of the
Judiciary itself, not as a practicing attorney.
I11. Conclusion

For the reasons set forth above, we concl ude (1) that the
i nposition of both a termof inprisonment and a further term of
supervi sed rel ease foll ow ng revocati on of appell ant's supervi sed
rel ease did not violate the Ex Post Facto Cl ause and was pernitted by
t he applicable statute, 18 U. S. C. 8§ 3583(e); and (2) that the notion
filed by the probation officer was | awful and proper. W therefore
affirmthe judgnment and sentence entered by the district court.

Af firned.



