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LIPEZ, Circuit Judge. Lawr ence Stein appeals fromthe

di sm ssal of the present action, in which he seeks recovery fromthe
Royal Bank of Canada (the Bank) for a setoff of a Certificate of
Deposit (the CD) owned by St ei n agai nst the debts of an unrelated third
party that defaulted onits | oan. Although he had pl edged t he CD as
col lateral for the Bank's extensionof aloantothethird party, Stein
argues that the Bank's unil ateral setoff was ill egal under Puerto Ri co
| awand contrary to the terns of the pl edge agreenent. W di sagree and
affirm
| . Background

The facts inthis case are straightforward. |n accordance
withthe famliar standard for revi ewi ng orders granting notionsto
di sm ss, our sunmary i s taken fromthe factual allegations inthe
conplaint, readinthelight nost favorable to Stein, the non-novant.
On March 24, 1995, Stein signed a general pl edge agreenent wit h Royal
Bank. This agreenent offered the CD, representing $550, 000 pl us
interest, as collateral tothe Bank for al oan to Prodi sc Puerto R co,
Inc. (Prodisc). Steinheldnoofficial positionw th Prodisc, either
as an of ficer, director or sharehol der, but he nonet hel ess offered hi s
own funds in support of this transaction.

Approxi matel y t wo-and-a-hal f years | ater, the Bank debited
$32,534. 05 fromtheinterest that it omedto Steinonthe CD. It did

so Wi thout prior noticeto Stein, who becane awar e of the debit when he
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noti ced t he deducti on on one of the statenents connected wi th the CD.
Stein wote tothe Bank, demandi ng an expl anati on and i ndi cati ng t hat
he felt it was i nproper for the Bank to setoff the interest w thout
first giving hi mnotice of either itsintent todo so or of Prodisc's
default.! It is not clear whether the Bank responded directly to
Stein'sletter. In Decenber of 1997, however, the Bank wote Stein,
this time informng himthat Prodi sc had defaul ted uponits obligation.
Prodi sc' s out st andi ng debt was $1, 300, 000. Inlight of this default,
and in accordancewithits interpretation of the pl edge agreenent, the
Bank advi sed Steinthat it had setoff the pl edged CD princi pal and
remai ni ng accrued i nterest agai nst Prodisc's obligations. It justified
this action on the ground that the CDconstituted an "irregul ar pl edge"
under Puerto Rican |law that "need not to be taken to a judici al
procedure in the event of a default.”

Stein instituted the present action six nonths |ater,
claimngthat the Bank's actionsinthis casewereillegal and contrary
tothe agreenent. Inlieuof an answer, the Bank filed a notionto
dism ss. Steinopposedthe notion, andthenfiledanotionfor summary
j udgnent that was nearly identical tothat opposition. The district
court granted the Bank's notion and di sm ssed the case with prejudice.

Stei n now appeal s.

! St ei n has never all eged that Prodi sc was not indefault. W
t herefore assune this fact for the purposes of our discussion.
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Il. Amendnent and di smi ssal of the conpl aint
Before turning tothe substantive questions raised by this
appeal, we briefly address Stein's allegations concerning the
procedur al under pi nni ngs of the di sm ssal. Steincontends that the
di strict court prevented hi mfromamendi ng hi s conpl ai nt and t herefore
i mproperly dism ssed hisclaim Thereis nothingintherecordto
support this argunent. "Aparty may anmend t he party's pl eadi ng once as
amtter of course at any ti me before a responsive pleadingis served
." Fed. R Civ. P. 15. The rul es specifically exclude notions
fromthe definition of apleading, see Rule 7(a), and Royal Bank di d
not file an answer or any other docunment that could be deened a
pl eadi ng. Consequently, Steinwas free to amend hi s conpl ai nt at any
time before the entry of judgnment on the notion to dism ss. See 6

Charles Alan Wight, Arthur R MIler & Mary Kay Kane, Federal Practice

and Procedure 8 1483 (2d ed. 1990). Approximtely a year el apsed

between the filing of the notion and the entry of judgnment, affording
Stein anpl e opportunity to correct any defects inthe conplaint that he
may have di scovered because of the notion to dism ss.

Stein' s argunment that the district court inproperly converted
t he Bank's notionto dism ss into anotion for summry judgnment is
equal 'y wi thout record support. Inconductingits reviewof the notion
todismss, thedistrict court considered only the conplaint and t he

docunents that were attached to it, the pledge agreenent and two
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letters. The court's consideration of these docunents was proper and

did not convert the notion to dismss into a nmotion for summary

judgment. See O orox Co. v. Proctor & Ganbl e Comm Co., 228 F. 3d 24,
32 (1st Gr. 2000) ("W 'may properly consider therel evant entirety of
a docunent integral toor explicitlyrelieduponinthe conplaint, even
t hough not attached to the conpl ai nt, without convertingthe notion

into one for summary judgnent.'") (quoting Shaw v. Digital Equip.

Corp., 82 F.3d 1194, 1220 (1st Cir. 1996)). Indeed, neither party
introducedintothe record any material s extraneous to the conpl ai nt,
t hus making it i npossible for the court to have converted the Rul e

12(b)(6) nmotionintoanotionfor summary judgment. See Garita Hot el

Ltd. Partnership v. Ponce Fed. Bank F. S. B., 958 F. 2d 15, 18-19 (1st

Cir. 1992) (stating that the test for decidi ng whet her a district
court'srulingisal2(b)(6) dismssal or an entry of summary j udgnent
is "whether the court actually took cogni zance of [suppl enentary
materials]"). Inour reviewof this case, we therefore apply the well -
est abl i shed standard governing notions to di smss, affordi ng pl enary

reviewtothe district court's all owance of the notion. See TAGIAB

Services, Inc. v. Pan Am GainGo., Inc., 215 F. 3d 172, 175 (1st Cir.

2000). We accept all well-pleaded facts as true and draw all
reasonabl e i nferences i n favor of the non-novants, but will not accept
"a conpl ai nant' s unsupported concl usions or interpretations of | aw. "

Washi ngt on Legal Found. v. Massachusetts Bar Found., 993 F. 2d 962, 971
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(1st Gr. 1993); see al so Abbott v. United States, 144 F. 3d 1, 2 (1st

Cir. 1998).
I11. The pl edge agreenent

Steinargues that the provisionsinthe Gvil Code of Puerto
Ri co dealing with the alienation of pl edges, see P.R Laws Ann. tit.
31, 88 5002, 5030, mandate procedures that apply irrespective of
contrary contractual | anguage. W di sagree. Some provisions of the
G vil Code dealingw th pl edges, codifiedat P.R Laws Ann. tit. 31, 88
5001- 5031, are undeni ably nmandatory and are t heref ore not subject to
change. See, e.g., P.R Laws Ann. tit. 31, 8 5001 (setting forththe
"essential requisites of the contracts of pl edge and of nortgage").

These provi sions are either descri bed as "essential,” or they contain

restrictive words such as "shall" that describe the duty that the
particul ar sectioninposes.? See, e.g., P.R Laws Ann. tit. 31, § 5023

("Apledge shall not be effective agai nst athird person, when evi dence
of its date is not shown by aut hentic docunents.”). Not all of the
provi sions rel ating to pl edges, however, use thi s mandat ory | anguage,
a point that Stein conceded at oral argument.

Bot h sections setting forth, respectively, the authority of
acreditor toalienate apl edge and the procedures for that alienation,

use perm ssive or discretionary | anguage to descri be the obligations

2 A nunmber of these mandatory sections set forth the
requi renents that nust be nmet for a pl edge agreenent to be effective.
See, e.qg., P.R Laws Ann. tit. 31, 88 5001, 5021 & 5023.
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t hey pl ace upon the creditor. Rather than stating what a creditor
"must" or "shall" doto alienate a pl edge, section 5030 states that a
"creditor to whomt he debt has not been paid at the proper tine nmay
proceed" to alienate the pl edge by auction. P.R Laws Ann. tit. 31, 8

5030 (enphasi s added) .® Li kewi se, section 5002 states that "[i]t is
al so essential inthese contracts that when the principal obligationis
due, the things of which the pledge or nortgage consists may be
alienated to pay the creditor.” P.R Laws Ann. tit. 31, § 5002.

Al t hough the creditor has the authority to alienate the pl edge, the
creditor is not required to exercise that power. This perm ssive
| anguage neans t hat the parties can contract for different nethods of

al i enating pl edges. The perm ssive statutory procedures nust be
foll owed only where the agreenent is silent on the nmethod of

alienation. If the parties have authorized alternative renedies within
t he pl edge agreenent, section 5030 no | onger provi des t he excl usi ve

remedy available to the creditor.

3 Section 5030 provides:
A creditor towhomt he debt has not been pai d at t he proper
ti me may proceed, before anotary, to alienate the pl edge.
This alienation nust necessarily take place at public
auction, andwiththe citation of the debtor and t he owner
of the pl edge, in aproper case. If the pl edge shoul d not
have been alienated at the first auction, a second one, with
the sane formalities, may be hel d; and shoul d no result be
attai ned, the creditor may becone t he owner of the pl edge.
I n such case he shal | be obligedto give adischarge for the
full amount of his credit.

P.R. Laws Ann. tit. 31, 8§ 5030.

- 8-



Qur concl usion that sections 5002 and 5030 can be al t ered by
contract is bol stered by an exam nati on of section 5031. That section
provides: "Wthregardto publicinstitutions which by their character
or special purpose |oan noney on pl edge, the special |aws and
regul ations relating thereto, and subsidiarily the provisions of
sections 5001-5031 of thistitle shall be observed." P.R Laws Ann.
tit. 31, 8 5031. This section's explicit requirement that public
i nstitutions nmust observe the Code' s pl edge provi sions confirns that

non-"publicinstitutions," such as t he Bank, may opt out of these rul es
by contract.# There woul d be no needtorequire publicinstitutionsto
foll owsections 5001-5031if all of these provisions were otherw se

mandat ory.

Stein points toBanco Central y Econom as v. Registrar, 111

D.P.R 773 (1981) as standing for the propositionthat acreditor has
only two renedi es avai l able to alienate a pl edge: either it nust seek

ajudicial remedy or use the notary process provi ded in section 5030.°

4 Though "public institutions” is nowhere definedinthe G vil
Code, its use in other sections indicates that it enconpasses
gover nnment al or quasi-governnental institutions rather than a private
conpany, evenif that conpany is withinaheavily regul ated industry.
See, e.g., P.R Laws Ann. tit. 31, 8 1311 (noti ng that the waste water
from"fountains, sewers and public institutions” belongstothe public
domain); P.R Laws Ann. tit. 31, 8 3773 (i ncluding publicinstitutions
withinalist of |ike organizations including municipalities and
t owns) .

5 Stein has failed to provide "an official, certified or
sti pul ated transl ation” of this case--or, indeed, of any ot her Spani sh
| anguage case citedinhis briefs--as required by Local Rul e 30(d).
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The Banco Central court, however, was not asked t o deci de whet her t he

parties coul d vary section 5030 by agreenent. At nost, then, that
court explicated only the scope of the default rules that apply inthe

absence of a contrary agreenent. Consequently, Banco Central does not

af fect our conclusionthat the alienationrenedies availableinthe
Civil Code can be altered by contract.

Havi ng determ ned that nothing within the Civil Code of
Puerto Rico prevents the Bank fromexercising aright to setoff as
provi ded by agreement, we next exam ne the pledge agreement to
determneif that contract all ows the Bank t o use nmet hods of alienating
pl edges ot her t han what secti on 5030 provi des. Accordingtothe pl edge
agreenent, the Bank "[h]ad the optionto use any renedieswithinits
reach to collect [the] debts and principal obligations, wthout

prejudi ce of | ater proceedi ngs against all or any of the pledged

Al t hough "we may conm ssi on unofficial translations and i npose onthe
offending parties the costs incurred and, where appropriate,
sanctions, " Gonzal es-Mral es v. Hernandez- Arenci bia, 221 F. 3d 45, 50
n.4 (1st Gr. 2000) (quotinglLama v. Borras, 16 F. 3d 473, 478 n. 6 ( 1st
Cir. 1994), we have coped with t he probl emStei n has creat ed by usi ng
informal translations where necessary, see Rolon-Alvarado v.
Muni ci pality of San Juan, 1 F.3d 74, 77 n.1 (1st Cir. 1993). Though
the failure of partiesto provide translations canlead "to uncertainty
about t he meani ng of i nportant | anguage, " Lana v. Borras, 16 F. 3d 473,
477 n.6 (1st Cir. 1994), Stein has waived any objections on those
grounds, as well as any additional argunents based upon untransl at ed
cases in his briefs, by his failure to provide the required
transl ations. See Gonzal es-Mrales, 221 F.3d at 50 n. 4.
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securities, or the additional ones or substitutes thereof."® Stein
contends that the phrase "renmedieswithinitsreach”" limts the Bank to
the renedi es availabletoit inthe Civil Code. Stein m sconstrues
this provision.

Thereis nothinginthe phrase "renedieswithinits reach”
that either expressly incorporates the Civil Code limts upon
alienationor indicates that the parties intended suchalimtation.
| ndeed, the parties coul d easily have acconplished the result argued by
Steinbylimtingthe Bank to "renedi es avai |l abl e at | aw' or by sinply
omttingall mention of theissuefromthe agreenment. We therefore
conclude that this phrase is a broad grant of remedy to the bank,
subj ect only to a general rule that the remedy be reasonable inthe

ci rcumst ances. ’

6 The pl edge agreenent is wittenin Spanish. The parties have
failedto provide atranslation as required by Local Rul e 30(d) ("The
Court will not recei ve docunents not inthe English | anguage unl ess
translations are furnished.”). W thereforerely uponthe parti al
translations containedinthe parties' briefs andthe district court's
opi nion. See Cunpi ano v. Banco Sant ander Puerto Ri co, 902 F. 2d 148,
152 n.1 (1st Cir. 1990); see also United States v. Col on- Munoz, 192
F.3d 210, 223 n.22 (1st Gr. 1999) (noting that "we retain discretion
to waive the requirenents of the rule in appropriate circunstances").

! The Bank originally justifiedthe setoff by argui ng that the
CD was an "irregul ar pl edge" that, under the Civil Code, could be
subj ect to a setoff eveninthe absence of an agreenent al | owi ng t hat
remedy. On appeal, however, the Bank principally relies uponits
rights under the agreenent and presents this "irregul ar pl edge”
argunent as an alternative justificationfor the setoff. Because we
concl ude t hat t he pl edge agreenent aut hori zed t he Bank' s acti ons, we do
not reach thi s argunment and express no opi ni on as to whet her irregul ar
pl edges exi st under Puerto R co | awor whet her, assum ng t hat they do,
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Stein argues that the failure of the bank to gi ve hi mnoti ce
of the setoff renders the setoff unreasonable. W disagree. Stein
does not contest that the agreenent | acks any provi sionthat would
requi re the Bank to gi ve hi mnotice prior toexercisingits renedies.
St ei n coul d have bargai ned for noticeif he had wantedit. Moreover,
evenif we were toinpose anotice requirenent upon the Bank, Stein had
constructive notice of the Bank'sintentionto setoff his CDinthe
event of a Prodi sc default. Al nost three nonths before the Bank set of
the entire CD, the Bank setoff a portion of theinterest due onthat
instrunent. As Steinconcedesinhis brief, the Bank was well w thin
itsrightsinthe setoff of thisinterest, both under the Civil Code
and t he agreenent. See P.R Laws Ann. tit. 31, 8 5026 ("If the pl edge
produces i nterest, the creditor shall set off that coll ected by him
agai nst that due him andif noneis due him or tothe extent that it
exceeds that |l egally due, he shall chargeit totheprincipal."). The
setoff of interest therefore constructively notified Steinthat Prodi sc
was in financial difficulty and that its financial problens were
causing it to default upon sone of its obligations secured by the CD.
That setoff alsoindicatedthat the Bank was willingtoexerciseits
ri ghts under the agreenent to apply the CD agai nst t he out st andi ng

Prodi sc debt. Inthis context, Stein shouldhave sought to protect his

setof f would be an appropriate neans of alienating them
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interests wi thout need for further notice.® Because Stein has fail ed
toallegefacts indicatingthat the Bank exceeded its authority under
t he agreenent, dism ssal was appropriate.

Affirned.

8 At oral argunent, Stein argued that the | ack of notice
prevent ed hi mfromnegoti ati ng an al ternative sol utionw th the Bank
t hat m ght have saved his CD. The conpl ai nt gi ves no reason, however,
why St ei n coul d not have undertaken these actions inresponsetothe
setoff of interest. Furthernore, all of the actions that Stein
proposes require the Bank' s approval. See P.R Laws Ann. tit. 31, 8§
5029 (" The debt or cannot dermand the restitution of the thing pl edged,
against thewi ||l of thecreditor, until he has paidthe debt andits
interest, withthe expenses, inaproper case.”). Stein pointstono
provi sioninthe agreenment that, given notice, woul d have al | owed hi m
to unilaterally prevent the Bank fromsetting off his CD.
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