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STAHL, Senior Circuit Judge. Plaintiff-appellant John

Brown was indicted by a federal grand jury on drug and firearm
charges based on evidence sei zed during a search of his apartnent
by the Rhode Island State Police. Brown noved to suppress the
evi dence, arguing that the officers violated his Fourth Amendnent
rights by failing to knock and announce their presence when
executing the warrant authorizing the search. Brown's notion was
deni ed, and he subsequently pled guilty to certain of the counts
agai nst him He now appeals the denial of his nmotion to
suppress. For the reasons di scussed bel ow, we vacate and remand.
l.

Early in March 1998, detectives with the Rhode Island
State Police obtained information from a confidential source
suggesting that cocai ne was being distributed from an apart ment
i n Providence, Rhode |Island. The source identified Brown as one
of the individuals residing at the apartnent, and as the person
I nvolved in the drug dealing. The source clainmed to have been
i nside the apartnment several tinmes, including, nost recently,
five days prior to his contact with the police, and to have seen
significant quantities of cocaine and at |east one firearm A
subsequent review of state records and police surveillance
yi el ded i nformati on confirm ng Brown's presence at the apartnent

and i ndi cating that Brown had previously been arrested for a drug
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of fense in Connecticut. On the basis of this information, the
of ficers sought a warrant to search Brown's apartnent for, inter
alia, drugs and weapons.

An application for the warrant was made by Officer
Patrick Reilly in Rhode Island state court on March 17, 1998
The application consisted of a conpleted conplaint, signed by
Reilly, and Reilly's affidavit setting out the facts supporting
I ssuance of the warrant. In the affidavit, Reilly stated that
the police sought a “no-knock” search warrant, in order to
“prevent narcotics/evidence from being destroyed and to ensure
of ficer safety.” However, the conplaint did not include any
| anguage indicating that the police were seeking a no-knock
war r ant .

What transpired when Reilly appeared before the judge
is only sketchily recounted in the present record. According to
Reilly's testimony at the suppression hearing, the no-knock
request was specifically discussed with the judge, as was the
absence of | anguage in the conplaint formregardi ng the need for
a no-knock warrant. Reilly testified that the judge asked himto
correct the conplaint formto make cl ear that a no-knock warrant
was bei ng requested. Reilly nmade and initialed a handwitten
notation to that effect on the conplaint formand the judge then

signed the warrant. \While it appears that, at this point, Reilly
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bel i eved he had been granted the requested no-knock warrant, it
I's undi sputed that the search warrant the judge actually signed
contai ned no | anguage authorizing a no-knock entry. Reilly's
testinmony also revealed little about what | ed hi mto believe that
t he judge had agreed with the request for a no-knock warrant.
The officers executed the warrant |ater the sanme day,
entering Brown's apartment w thout knocking or announcing their
presence.! Once inside, they encountered Brown and advised him
of his rights, and Brown admtted that there was cocaine in his
bedr oom The officers entered that room and found 22 plastic
bags containing a total of 52.52 granms of cocaine; four firearns,
I ncl udi ng a sawed- of f shotgun; and vari ous ot her accouternents of
the drug trade. On the basis of this evidence, a federal grand
jury returned a six-count indictnent charging Brown wth
possessi on of cocaine with intent to distribute, in violation of
21 U . S.C. 88 841(a)(1) and 841(b)(1) (A (Count One); possession
of firearns while a convicted felon, in violation of 18 U.S.C. 8§
922(g)(1) (Counts Two through Five); and possession of an
unregi stered sawed-off shotgun, in violation of 26 U S.C. 88§

5841, 5861(d), and 5871 (Count SiX).

IOfficer Reilly, who took part in executing the warrant,
testified that the police entered the house in which Brown's
apartnment was |ocated through an unl ocked rear door. Fi ndi ng
the door to Brown's unit | ocked, they “knocked the door in and
proceeded into the apartnment.”
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Brown subsequently noved to suppress the evidence
seized fromhis apartnment on two grounds: first, that the warrant
was not supported by probabl e cause (an argunent not pressed on
appeal and therefore not further discussed); and, second, that
the officers had inmproperly failed to knock and announce their
presence when executing the warrant. The district court held a
hearing on Brown's notion at which Oficer Reilly was the only
witness to offer testinony on this issue. Reilly gave brief
testinony concerning his application for the search warrant and
the search itself and was cross-examned, also briefly, by
Brown’ s attorney.

In the oral argunment that followed, Brown's attorney
contended that the evidence was insufficient to establish that
the officers' no-knock entry was authorized by a warrant, or
justified by any recogni zed exception to the Fourth Amendnent
knock- and- announce requirement. The governnment countered that
t he manner of the entry was in fact justified on both grounds:
t he no-knock entry had been made in reliance on the state judge's
approval, notw thstanding the |ack of a notation on the warrant
itself, and the unannounced entry was necessary to protect the
police from danger in executing the warrant.

Ruling from the bench, the district court denied

Brown's notion. Bypassing the di spute over whet her the judge had
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aut hori zed a no-knock entry, or whether the police reasonably
believed that he had, the court found that the entry was
justified by a reasonable concern for the officers' safety. In
reaching this conclusion, the court relied on three pieces of
information obtained by the police from the confidential
informant and recited by Reilly in his affidavit and oral
testinony: Brown's asserted involvenent in “storing and
di stributing cocaine” fromhis apartnent; the all eged observation
of “large ampunts of cocaine” inside the apartnment; and the
observation of “at |east one firearn’ inside the apartnment. The

court concluded that this information created “a reasonable
suspicion that knocking and announcing the presence of the
officers might very well have caused the occupants to use the
firearm in a manner that would have been dangerous to the
of ficers.”

Foll owi ng the denial of his notion, Brown pled guilty
to Counts One, Two, and Six of the indictment pursuant to a plea
agreenment in which he reserved his right to appeal the denial of
t he suppression notion. On August 24, 1999, Brown was sentenced

to 135 nonths of inprisonment, followed by three years of

supervi sed rel ease



Al though the Fourth Anmendment's requirenment  of
reasonabl eness in the conduct of searches and seizures
i ncor porates the common-1| aw expectation that police will announce
their presence and request adm ttance before entering a dwelling
by force, WIlson v. Arkansas 514 U. S. 927, 933 (1995), it does
not “mandate a rigid rule of announcenment that ignores
countervailing | aw enforcenent interests,” id. at 934. |Instead,
the Constitution creates a “presunption in favor of announcenent”
that will yield in appropriate circunstances, including those
wher e conpl i ance woul d expose officers to the “threat of physical
vi ol ence” or “where police officers have reason to believe that
evi dence woul d be destroyed if advance notice were given.” 1d.
at 935-36. The standard to be applied when determ ni ng whet her
such *“exigent circunstances” excuses non-conpliance with the
knock- and- announce rul e i s one of “reasonabl e suspi cion” -- based
on the “particular circunmstances” of the case -- that knocking
and announci ng “woul d be dangerous or futile, or that it would

allow] the destruction of evidence.” Richards v. Wsconsin,

520 U. S. 385, 394 (1997). Establishing the applicability of the
exception is not particularly difficult, id. at 934; however

“the police should be required to [denonstrate the existence of
reasonabl e suspi ci on] whenever the reasonabl eness of a no-knock

entry is challenged.” 1d. at 934-35.
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On appeal, Brown does not contest the substance of the
evidence relied upon by the district court. Nor does he
seriously dispute any of the factual evidence introduced by the
governnment. Instead, Brown renews his argunent that, under the
circumstances of this case, the evidence relied upon by the
district court is inadequate under the reasonabl e-suspicion
standard to establish the existence of circunmstances justifying
a no-knock entry. The determ nation of whether a given set of

facts constitute exigent circunstances justifying deviation from

t he knock-and-announce principle is reviewed de novo. United

States v. Collazo-Aponte, 216 F.3d 163, 185 (1st Cir. 2000),

vacated and remanded on other qgrounds, ---U.S. ---, 2001 W

530830; see also United States v. Cooper, 168 F.3d 336, 339 (8th

Cir. 1999). In conducting our de novo review, we assess the
entirety of the record below “in the light nost favorable to the

trial court's ruling.” United States v. Tibolt, 72 F.3d 965, 969

(1st Cir. 1995).

A. Brown's Challenges to the District Court's Ruling

In questioning the sufficiency of the evidence
supporting the district court's ruling, Brown nakes two distinct
arguments. First, he contends that the evidence that the
government i ntroduced, and the district court relied upon, failed

to specifically establish the circunstances that existed at the
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time the officers entered Brown's apartnment. Brown notes that
precedent requires the reasonabl eness of a particular entry to
“be evaluated as of the time [the police] entered ”
Ri chards, 520 U S. at 395. Yet, Brown argues, both Reilly's
affidavit and testinony refer only to the circunstances as they
were thought to exist at the tinme of the warrant hearing. In
Brown's view, such evidence, by itself, cannot justify the
of ficers' no-knock entry.

As a general principle of law, Brown is wong in
suggesting that informati on contained in a warrant application or
di scussed at a warrant hearing cannot justify a |ater no-knock
entry. Established precedent allows state judicial officers to
i ssue no-knock warrants “where sufficient cause to do so can be

demonstrated ahead of tinme,” Richards, 520 U S. at 396 n.7, and

allows the police, in nopst instances, to rely on such

aut hori zation, once granted, see United States v. Hawkins, 139
F.3d 29, 32 (1st Cir. 1998) (applying the rule of reasonable

reliance announced in United States v. Leon, 468 U.S. 897 (1984),

to warrant provisions authorizing no-knock entry). At | east
where a warrant is issued, then, no-knock entries my be nmade on
the basis of information presented at a warrant hearing w thout
running afoul of the requirenments of the Fourth Amendnent.

Furt hernore, we think it clear that, in nost cases, there would
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be no reason to distinguish between what officers knew (or
suspected) at the tinme of the warrant hearing and what they knew
(or suspected) when executing the warrant. Absent sone
suggestion that the earlier-presented evidence was no | onger
reliable by the tine of the entry, we see no reason why officers
should be required to introduce affirmative evidence sinply to
establish that they haven't changed their m nds.?

There is, however, a narrower reading of Brown's
position, articulated nore clearly at oral argunent, which nmerits
exam nation. Under the sonmewhat unusual circunstances of this
case, it remains unresol ved whet her the judge ever did, in fact,
approve the officers' request for a no-knock warrant. While the
government argued in the district court that Reilly's version of
events supported an inference that the judge at | east intended to
i ssue such a warrant, Brown argued in favor of a contrary
i nference, and the district court specifically declined to decide
the issue. In effect, then, the court found that the officers
were justified in making a no-knock entry even if their request

for perm ssion to do so had been refused.

2l f Brown genuinely believed that | ater evidence establi shed
t he absence of a need for no-knock entry, the obvious avenue for
investigating this possibility would have been through cross-
exam nation of Reilly at the suppression hearing. Brown' s
counsel did not do so.
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In this context, we agree with Brown that the district
court's exclusive reliance on evidence presented at the warrant
hearing is problematic. Fi nding such evidence sufficient to
justify the officers' actions would require us to conclude that
the officers were free to second-guess a judicial refusal of
their request for a no-knock warrant, w thout having shown any
new i nformati on or other reason for doing so. Such a concl usion
strikes us as troubling, especially inlight of the critical role
Fourth Amendnent precedent has historically ascribed to state
judicial officers in preventing m stakes and m sconduct. (@i
Leon, 468 U S. at 913-14 (noting that the warrant process
“provi des the detached scrutiny of a neutral magi strate, whichis
a nmore reliable safeguard against inmproper searches than the
hurried judgnent of a |aw enforcenment officer engaged in the
often conpetitive enterprise of ferreting out crinme”) (interna
quotation marks omtted). |In our view, it should be a rare case
i n which an unannounced entry, made in the wake of an outright
refusal to give authorization for the same, could be justified on
the basis of the evidence already passed upon by the judicial
of ficer.

We are al so not persuaded by the government's argunment
that Richards supports the district court's concl usion. It is

true that Richards upheld an unannounced entry follow ng the
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deni al of a no-knock warrant request. See 520 U.S. at 395-96.
It is also true that Richards contains |anguage discussing the
role of an officer's “independent judgnent” in determ ning the
reasonabl eness of an unannounced entry. See id. at 396 n.7 (“[A]
magi strate's decision not to authorize a no-knock entry shoul d
not be interpreted to renove the officers' authority to exercise
i ndependent judgment concerning the wi sdomof a no-knock entry at
the warrant i s being executed.”). However, the facts of Ri chards
are readily distinguishable from those of this case. I n
Ri chards, the officers' decision to nmake an unannounced search
was pronpted by unforeseen circunmstances encountered during
execution of the warrant. See id.3 The Court expressly
acknow edged this in explaining why the officers' actions were
justified:

At the time the officers obtained the

warrant, they did not have the evidence

sufficient, in the judgnment of t he

Magi strate, to justify a no-knock warrant.

Of course, the Magistrate could not have
anti ci pated In every particul ar t he

SThe officers' efforts to gain entry into Richards's
apartnment were based in part on a ruse involving an officer
dressed as a nmmi ntenance nan. See id. at 388. This officer
succeeded in getting Richards to open the door, but Richards
observed the uniforned officers standing sone di stance away and
sl ammed the door shut again. 1d. At that point the officers,
apparently recognizing that they had been discovered and
concerned that Richards mght try to escape or destroy evidence,
commenced breaking the door down w thout prior announcenent.
| d.
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ci rcunstances that woul d confront t he
officers when they arrived at Richard's
motel room These actual circunstances

justified the officers' ultinmate decision
to enter without first announcing their
presence and authority.

Id. (enphasis added). Richards thus does not establish that the
police may second-guess a judge's refusal to issue a no-knock
warrant on the basis of the same circunstances consi dered by the
j udge.

In any event, we need not decide whether or to what
extent the police may face a heightened burden in justifying an
unannounced entry made after an application for a no-knock
warrant has been denied. On the present record, we vacate the
district court's ruling for the second reason Brown offers: the
evi dence i ntroduced does not establish a danger to the officers
sufficient to justify unannounced entry under the officer-safety
exception. Al though the hurdle inposed by the reasonable

suspicion standard is “not high,” Richards, 520 U S. at 394, it
I's nonetheless real, and the scant details set forthin Reilly's
affidavit and elicited by the governnent at the suppression
hearing are insufficient to clear it.

As the governnment |argely concedes, the evidence of
danger ousness contained in the present record falls well short of
t he proof we previously have found to be sufficient to justify

no- knock entry. W t hout apparent exception, our cases have
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i nvol ved not only evidence of the presence of weapons at the
dwelling to be searched, but also evidence supporting an
i nference that the target of the search m ght actually use them

See, e.qg., Collazo-Aponte, 216 F.3d at 186 (uphol di ng no-knock

entry on officer-safety rationale where record contained “anple
evidence that the officers knew [defendant] was a nmenber of a
wel | -armed and extrenely violent drug organization”); Hawkins,
139 F.3d at 32 (upholding no-knock search on officer-safety
rationale in light of defendant's “copious record of violent
convictions, coupled with the arresting police officer's personal
know edge of a recent arnmed action by him and the officer's
suspicion that [the defendant] was aware of the police interest

in hinf); United States v. Jewell, 60 F.3d 20, 23-24 (1st Cir

1995) (uphol ding no-knock search where officer had personal
know edge of a pit bull dog in the apartnment and of the
def endant's “extensive history of arrest and conviction for
violent crines.”). Here, the information available to the police
conveyed little beyond the bare fact that “at | east one weapon”
had been observed, and nothing whatsoever concerning Brown's

propensity to viol ence.*

4'n its brief, the government suggests that the district
court inferred that Brown m ght be notivated to use a weapon by
virtue of its conclusion that “knocking and announcing the
presence of the officers mght very well have caused the
occupants to use the firearmin a manner that would have been
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I n addition, the decisions of our sister circuits tend
to undercut the district court's conclusion. At |east three
circuits have held that evidence tending to show no nore than the
probabl e presence of a weapon in a dwelling, even a dwelling
associated with drug dealing, is categorically inadequate to

justify no-knock entry on officer-safety grounds. See United

States v. Moore, 91 F.3d 96, 98 (10th Cir. 1996) (“The nere
statenment that firearms are present, standing alone, is
insufficient [to justify no-knock entry]. The government nust go
further and denonstrate that the presence of firearns raised a

concern for the officers' safety.”); United States v. Bates, 84

F.3d 790, 795 (6th Cir. 1996) (“Evidence that firearns are within
a residence, by itself, is not sufficient to create an exigency

to officers when executing a warrant.”); United States v. Marts,

986 F.2d 1216, 1218 (8th Cir. 1993) (“The reasonabl e belief that
firearms may have been within the residence, standing alone, is
clearly insufficient [to justify no-knock entry].”). And while
several courts have stated that they are nore willing to infer
dangerousness where both drugs and weapons are involved, see,

e.qg., United States v. Stowe, 100 F.3d 494, 499 (7th Cir. 1996)

dangerous to the officers.” However, this general statenment is
based on nothing in the record beyond the three previously
recited allegations, and we decline to accord it significant
wei ght .
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(“While the presence of a gun alone is not necessarily enough [to
justify no-knock entry], drug dealing is a crime infused with
violence . . . . Guns and drugs together distinguish the mlIlions
of honmes where guns are present from those housing potentially
dangerous drug dealers . . . .”) (enphasis in original) (internal
citations omtted), they have done so in factual circunstances
that are, albeit to varying degrees, perceptibly nore threatening

than those described in the record before us. See, e.q., id.

(uphol ding search made pursuant to a no-knock warrant, where
i nformant had confirmed the presence of |oaded weapons in the
apartment nmere hours earlier, and apartnment had a steel door that

could make entry difficult); United States v. Ganbrell, 178 F. 3d

927, 929 (7th Cir.), cert. denied, 528 U. S. 920 (1999) (uphol ding

search made pursuant to a no-knock warrant where informant had
stated that residents carried |oaded weapons on their persons
while in the apartnent and when answering the door); United

States v. Kennedy, 32 F.3d 876, 882-83 (4th Cir. 1994) (uphol ding

entry despite |lack of pause between announcenent and forcible
entry where police knew defendant was participating in an

ext ensi ve cocai ne conspiracy i nvol ving deal ers with prior weapons
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convi ctions and where at | east one nenmber of the conspiracy had
previously threatened an officer).5%

Finally, we are concerned that finding adequate the
slight, generalized evidence of dangerousness in this record
woul d come close to creating an inpermn ssible blanket exception
to t he knock-and-announce principle in alarge subgroup of cases.
As t he Suprenme Court acknow edged in Richards, the possibility or
even probability that weapons will be present in a dwelling to be
searched exists in many investigations involving crimes of
vi ol ence. See 520 U.S. at 393-94. Yet, even in those cases, the
deci sion to make a no-knock entry nmust be based upon a case-by-
case determ nation that the circunstances of the particular entry

present a “threat of physical violence.” 1d. at 391; see also

id. at 393 (overturning decision of Wsconsin Supreme Court
hol ding a no-knock entry to be justified in all cases where a
warrant authorizes the search of a dwelling involved in the drug

trade).

S\We acknowl edge that the Fourth Circuit's decisioninUnited
States v. Lalor, 996 F.2d 1578 (4th Cir. 1993), is a case with
facts somewhat |ike those here, see id. at 1584-85 (uphol ding
no- knock search where weapon had been found during arrest of
same defendant which took place five days earlier and defendant
had made “derogatory remarks about the police”). But that
deci sion appears to rest in part on the m staken application of
clear-error reviewto the district court's finding that exigent
circunst ances had been denonstrated. See id. In any event,
Lal or does not shake our belief that vacatur is warranted here.
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I n view of the foregoing, we need not and do not deci de
whet her, under another set of circunstances or on a fuller
record, the presence of one or nore weapons at a dwelling where
drug dealing is suspected m ght be adequate to justify a no-knock
entry. We sinply hold that, in light of the limted testinmony
and ot her evidence i ntroduced by the governnent, the existence of
a danger to officers justifying no-knock entry was not
denonstrated here.

B. Alternati ve G ounds for Affirmance

In the parties' briefs and at oral argunment, severa
alternative grounds for upholding the district court's ruling

were di scussed. See United States v. Garcia, 983 F.2d 1160, 1167

(1st Cir. 1993) (noting that this court “will uphold [a district
court's] denial of [a] notion to suppress if any reasonabl e view
of the evidence supports it”). Although none of themis wholly
I npl ausi bl e, we conclude that none has adequate support in the
present record.

The first such argunent is that the officers' no-knock
entry, if not justified by the officer-safety rationale, was
nonet hel ess perm ssible to prevent the destruction of evidence.
The governnent notes that the drug in question -- cocaine -- is
one that this Court has found to be “quickly and easily

destroyed,” Garcia, 983 F.2d at 1168, and contends that this
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fact, coupled with evidence suggesting that the drugs were in the
resi dence and thus accessible to Brown, was sufficient to give
the police “reasonabl e suspicion that knocking and announcing
their presence . . . would inhibit the effective investigation of
the crime by . . . allowing the destruction of evidence.”
Ri chards, 520 U.S. at 394.

W think this alternative “exigent circunstances”
argument ultimately fails for the sanme reasons as the district
court's rationale. Approving the officers' actions on this basis
woul d require a significant extension of this circuit's Fourth
Amendnment precedent. Although we have previously acknow edged
the readily di sposabl e nature of cocaine, we have thus far found
this fact only to mtigate the length of tine officers nmust wait
bet ween announcenment and entry, not to justify dispensing with
announcenent altogether. Garcia, 983 F.2d at 1168 (uphol di ng
district court's conclusion that ten- to fifteen-second wait
bet ween announcenent and entry conplied with knock-and-announce

rule in context of a drug raid involving cocaine); United States

v. One Parcel of Real Property, 873 F.2d 7, 9 (1st Cir. 1989)
(same). Nor has the governnment identified any precedent from
ot her courts justifying no-knock entry on simlar facts. To the
contrary, at |least one court has concluded that where, as here,

| arge amounts of cocaine are thought to be present, the
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destructi on-of -evidence rationale i s not persuasive. See Bates,
84 F.3d at 796 (affirmng district court ruling that destruction
of evidence rationale was not plausible where police believed
that fifteen pounds of cocaine were present and agreeing that it
was “unreasonable to think that fifteen kilogranms of powder
cocai ne could be quickly disposed of by flushing it down the
toilet or dunping it down the sink drain”).

The government also contends that the no-knock entry
can be justified on the Leon principle of reasonable reliance.
See 468 U.S. at 922 (holding suppression not required for
“evidence obtained in objectively reasonable reliance on a

subsequently invalidated search warrant”); see al so Hawkins, 139

F.3d at 32 (applying Leon in no-knock context). Two di stinct
rationales are offered for how Leon should apply in this case.
First, the governnent argues that the record mnandates the
i nference that the state judge actually did authorize a no-knock
search, notwi thstanding the lack of a notation to that effect on
the face of the warrant, and that the officers acted in reliance
on that authorization when they entered Brown's apartnent.
Because of this, in the governnent's view, Leon requires that we
uphol d the search, even if doubtful, as long as we do not find
that the officers' reliance was unreasonable. See 468 U.S. at

922-923. I n support of its position, the government cites United
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States v. Mattison, 153 F.3d 406, 410 (7th Cir. 1998), which
upheld a no-knock search conducted pursuant to a facially
deficient warrant on essentially this theory.?®

The inference the governnment asks us to draw is
pl ausi bl e, but we do not think it is inescapable. Although the
record suggests that Reilly personally believed the search was
aut horized, there is little indication of what the judge said or
did that led Reilly to believe this. And, as previously noted,
Brown has argued that the objective facts in the record coul d be
read to yield the opposite inference. Qur caution is further
anplified in this case by the fact that the district court --
which sat in a far better position than we to form an opinion as
tothe credibility and meaning of Reilly's testinony -- expressly
declined to make this determ nation. These circunmstances stand
in contrast to those in Mattison. |In that case, the government
i ntroduced testi nony fromseveral w tnesses establishing that, in
the county where the warrant was obtained, it was “comon
procedure” for judges to authorize no-knock entry w thout making

an express notation on the face of the warrant. Mattison, 153

°Al so relevant, in our view, is Massachusetts v. Sheppard,
468 U.S. 981 (1984), in which the Supreme Court held that a
state judge's “fail[ure] to make all the necessary clerical
corrections” to a warrant, thereby rendering it invalid, did not
prevent officers fromrelying on the warrant in conducting a
search. 1d. at 990-91
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F.3d at 409, 410. On the basis of this evidence, the informtion
contained in the warrant application, and testinmony from an
of ficer confirm ng that the police believed the authorizati on had

been given, the district court expressly found that a no-knock

warrant was, in fact, issued.” 1d. at 410. In the absence of a
simlarly clear record, or conparable on-point findings by the
district court, we are not convinced that the same result shoul d
obtain in this case.

Furthernore, we note that the absence of cl ear evidence
or relevant findings regarding the state judge's acti ons prevents
us fromeval uating, as we nust under Leon, whether the officers’

reliance on the purported authorization was objectively

reasonabl e. See 468 U.S. at 919 n.20. As Leon expl ains,
obj ective reasonabl eness does not “turn on the subjective good
faith of individual officers.”® |d. I nstead, it requires a

showi ng of “objective good faith,” determ ned by considering

The facts of this case also distinguish it from Sheppard,
where the record included a detailed recitation of the
i nterchange between the judge and the police, and where the
trial court had found that the judge stated an intention to
i ssue the warrant and expressly informed the police that he had
made t he necessary “clerical corrections.” See 468 U. S. at 986-
87 & n.3, 989-90.

8For this reason, the governnment is incorrect that this
guestion is resolved by the district court's conclusory
statenent that it “appeared” that O ficer Reilly's belief that
he had aut horization was in good faith.
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whet her the officer acted “as a reasonable officer would and
should act in simlar circunstances.” 1d. at 920 (quoting Stone
v. Powell, 428 U. S. 465, 539-540 (1976) (Wite, J., dissenting)).
Because the district court chose to bypass the governnment's Leon
argument, it made no findings on this issue, and we decline to do
so in the first instance.

The government's brief also suggests a second way in
which Leon mght apply to this case. According to this
alternative argunent, the officers nust be given the benefit of
Leon, even if we cannot find that the search was actually
aut hori zed, because the record denonstrates that the officers
believed, in good faith, that authorization had been given.
VWile we think it unclear whether Leon would apply under the
ci rcunstances the governnent describes,® we need not deci de that
i ssue here. Even if good-faith belief could bring the officers’
conduct within the scope of Leon, the present record provi des an
i nadequat e basis for evaluating the objective reasonabl eness of
the officers' reliance, precluding affirmance on this ground.

By its terns, Leon provides the safe harbor of reasonable
reliance only where authorization has been given but is later
determ ned to have been given in error. See 468 U S. at 919-
920. It would therefore plainly extend the law to provide
simlar protectionto police actions undertaken in the m staken,
al though reasonable, belief that a particular entry was
aut hori zed.
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Because the record as it currently stands is
insufficient to sustain the district court's ruling, we vacate
the ruling and remand for further proceedings consistent wth
this opinion. On remand, we direct the district court to address
the government's argunment that the officers' actions were
justified under Leon because the state judge authorized the no-
knock entry and the officers reasonably relied on that
aut hori zation.®® W note but do not rule on the government's
request for perm ssion to argue on remand that, even if a knock-
and- announce violation occurred, the discovery of the seized
evi dence was inevitable under the rule of Nix v. WIllianms, 467
U S. 431, 440-448 (1984). In the absence of any briefing from
Brown on this question, we think it appropriate to |leave to the
district court the determ nation of whether this issue may be
raised for the first tinme foll ow ng renmand.

It is so ordered.

°While we think it probable that the district court will be
able to resolve this issue on the basis of the existing record,
we do not now decide whether the record may be reopened on
remand. We consider the question of whether to reopen the
record to lie within the trial court's discretion, and are
particularly reluctant to resolve it w thout the benefit of
briefing fromthe parties. W note, however, that other courts
to consider the issue have held that such reopenings should be
al l owed only sparingly, and upon an adequate justification by
the party so noving for its failure to introduce the new
evidence at the initial hearing. See, e.qg., United States v.
Kithcart, 218 F.3d 213, 219-20 (3d Cir. 2000); United States v.

Bl ankenshi p, 775 F.2d 735, 740 (6th Cir. 1985).
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