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BOWNES, Senior Circuit Judge. This appeal by the
government chall enges a sentence inposed by the United States
District Court for the District of Rhode Island (Torres, J.).
Def endant - Appel | ee Juli o Cesar Luna-Diaz (hereafter "Luna") was
convicted of the offense of reentry after deportation. At
sentencing, the district court refused to apply a 16-1evel
enhancenent for reentry by an alien who had previously been
deported followi ng conviction of an aggravated felony. Finding
the district court's decision contrary to the |anguage of the
gui delines, we reverse and remand for new sentenci ng.

|. Offense Facts

Al t hough the lawin this case is conplex, the facts are
si npl e and undi sputed. The events that occasioned this appeal
began in October of 1992, when Luna first entered the United
States illegally. I n Decenber of 1993, Luna pled guilty in
Massachusetts state court to four felony drug of fenses rel ated
to the manufacture and distribution of cocaine (hereafter "the

1993 conviction"). The state court inposed a two-year suspended

sent ence. In May of 1995, Luna was deported. Luna again
entered the country illegally in Septenmber of 1997, but was
al nost i mmedi ately apprehended and deport ed. I n Decenmber of

1997, Luna again entered the country wi thout perm ssion fromthe

Attorney General. On March 26, 1998, he was arrested. Shortly
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after his arrest, Luna was indicted, and he pled guilty on
Septenber 11, 1998 to a violation of 8 U S.C. 8 1326(a) (1994),
whi ch bars deported aliens fromreturning w thout the express
perm ssion of +the Attorney Ceneral. The district court
sentenced himto eighteen nonths inprisonnent.

1. Procedural Facts and Rel evant Statutes

This case is governed by a sonewhat conplex web of
federal and state statutes. Section 1326(a), the statute under
whi ch Luna was indicted, states in pertinent part:

Subj ect to subsection (b) of this section

any alien who —
(1) has been denied adm ssion, excluded,

deported, or renmoved . . . and thereafter
(2) enters . . . the United States, unless
: the Attorney General has expressly
consented .

shall be fined under Title 18, or inprisoned
not nmore than 2 years, or both.

Section 1326(b) provides that:

Notw t hst andi ng subsection (a) of this
section, in the case of any alien described
in such subsection —. . .
(2) whose renoval was subsequent to a
conviction for conm ssion of an aggravat ed
fel ony, such alien shall be fined under
[Title 18], inmprisoned not nore than 20
years, or both . .

United States Sentencing Guidelines Manual (U.S.S.G ) §8 2L1.2 is
the relevant guideline provision for violations of § 1326.

Section 2L1.2 sets a base offense | evel of 8. Subsection (b) of



§ 2L1.2 provides for enhancenents based on specific offense
characteristics. It states:

(b) Specific Ofense Characteristic
(1) If the defendant previously was
deported after a crimnal conviction
increase as follows .o
(A) If the conviction was for an
aggravated felony, increase by 16 |evels.

U S .S G § 2L1. 2(b).

After pleading guilty, Luna obtained a continuance of
his sentencing hearing in order to challenge his earlier 1993
conviction in a Massachusetts state court. Luna then noved in
state court to vacate his previous conviction. As support for
this notion, Luna cited Mass. Gen. Laws ch. 278 8§ 29D (1998).
This law, which applies in all crimnal cases in Massachusetts,
mandates a warning to defendants pleading guilty, that a guilty
pl ea may have adverse inm gration consequences. Chapter 278, §
29D st ates:

The court shall not accept a plea of guilty
: from any defendant in any crim nal
proceeding unless the court advises such
def endant of the following: "If you are not
a citizen of the United States, you are
hereby advised that conviction of the
of fense for which you have been charged may
have the consequences of deportati on,
exclusion from adm ssion to the United
St at es, or deni al of natural i zati on,
pursuant to the laws of the United States.”
The defendant shall not be required at the
time of the plea to disclose to the court
his legal status in the United States
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If the court fails so to advise the
defendant, and he later at any tinme shows
that his plea and conviction may have one of
t he enunerated consequences, the court, on

t he defendant's notion, shall vacate the
j udgnent and permt the defendant to
wi thdraw the plea of qguilty . . . . Absent

a record that the ~court provided the

advi senent required by this section, the

defendant shall be presunmed not to have

recei ved the required advi senent.

In a proceeding before the state court, the judge who had
accepted the original plea exam ned the docket and record from
the 1993 conviction. The court noted that the box marked
"“Advi sed of Alien Rights" had not been checked.! |In keeping with
8§ 29D s presunption, the court vacated the plea.

After vacating the 1983 conviction, Luna noved in
federal district <court to advance his sentencing. At
sentencing, Luna clained that §8 2L1.2(b) no longer applied to
him because he had vacated his conviction. The gover nment
di sagreed, arguing instead that the relevant time for
determ nation of felon status is the time of deportation, not

the time of sentencing on the reentry offense. The district

court accepted the defendant's view and declined to apply the

1 We note that there are, on the docket sheet, five boxes to

check for colloquy warning. They are: "Advised of right to
counsel ;" "Advised of right to drug exam "™ "Advi sed of right to
bail review," "Advised of right to F.I. Jury Trial;" and
"Advised of alien rights." The New Bedford District Court

checked only one of these boxes: the one for the right to a jury
trial.
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16-1 evel enhancement. The governnent objected to the resulting
sentence of eighteen nonths, and this appeal ensued.

I11. Standard of Review

We review the | egal determ nation of the guideline's

meani ng and scope de novo. See United States v. Tall adino, 38

F.3d 1255, 1263 (1st Cir. 1994) ("[Questions of | aw —i ncl udi ng
interpretive questions concerning the meaning and scope of the
sentenci ng gui deli nes —engender de novo review.").

V. Guideline Interpretation

We begin, as with other questions of statutory and
regulatory interpretation, with the plain |anguage of the

di sputed guideline. See United States v. McM nn, 103 F. 3d 216,

221 (1st Cir. 1997) ("CQur construction is guided by conventi onal

interpretive principles."); see also United States v. Butler

207 F.3d 839, 847 (6th Cir. 2000) ("It was proper for the
district court to take a plain |anguage approach in its
interpretation of 8§ 3Bl.4, because courts nust treat the
sentencing guidelines as if they were a statute, and follow the
cl ear, unanbi guous | anguage if there is no manifestation of a
contrary intent.") (opinion of Clay, J.) (internal quotation

marks omtted); United States v. Lewis, 93 F.3d 1075, 1080 (2d




Cir. 1996) ("Interpretation of the Guidelines is simlar to

statutory construction.").?

The guideline at issue in this case states: "If the

def endant previously was deported after a . . . conviction
for an aggravated felony increase 16 |levels." The
guideline's plain language mlitates in favor of the

governnment's position. The | anguage suggests that the rel evant

time is the time of deportation: "deported after a
conviction,” and not the tinme of sentencing. The gui deline
speaks of time, not possession or status. In other words, the

gui deline (and statute) m ght have dealt with aliens who have a
previ ous aggravated felony conviction or are convicted felons,
and then are convicted of reentry. The guideline, however, is

in the past tense, which suggests that the present status of the

2 There is one crucial difference between interpreting

crimnal statutes and all other statutes. In interpreting a
crimnal statute, including the guidelines, the rule of lenity
appl i es. See United States v. Werlinger, 894 F.2d 1015, 1017-

18 (8th Cir. 1990) (invoking rule of lenity to find that
CGui delines shall not be readily construed to nultiply punishment
for conduct already punished through the application of another
guideline). The rule of lenity requires that anbiguities in the
scope of a crimnal statute must be resolved in favor of the
crim nal defendant. See United States v. Lanier, 520 U S. 259,
266 (1997); see also United States v. Bowen, 127 F.3d 9, 13 (1st
Cir. 1997) (invoking the rule of lenity to resolve Sentencing
CGui delines' anbiguity in favor of crimnal defendant). The rule
cones into operation, though, only when the |anguage of the
statute is anbi guous. See United States v. Canpbell, 167 F. 3d
94, 98 (2d Cir. 1999).
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aggravated felony convictionis irrelevant. It is inpossibleto
alter the historical fact that the defendant was convicted, and
t hen deport ed.

The sanme is true of the statute itself, which speaks
of an alien "whose renpval was subsequent to a conviction for
comm ssion of an aggravated felony.” 8 U.S.C. 8 1326(b). By
all indications, the relevant time under the statute is the
noment of renoval, not of sentencing.

This conclusion is in accord with that of the Tenth
Circuit in the only reported decision to address this problem?3

In United States v. Cisneros-Cabrera, 110 F.3d 746 (10th Cir.

1997), the court ruled that subsequent vacatur of the previous
aggravated felony was irrelevant to the application of §
2L1.2(b). The court did so exclusively by resort to the plain

| anguage of 8 2L1.2(b) and 8§ 1326(b). It stated:

3 In our decision in United States v. Smth, 36 F.3d 128
(1st Cir. 1994), we considered a facially simlar claim The
def endant in that case alleged that his indictnment under § 1326,
which referred specifically to 8 1326(b)(2), should have been
di sm ssed because he succeeded in vacating his prior state
conviction. W rejected that contention, based on our viewthat
8§ 1326(b) does not establish a separate offense, but instead
provi des a sentencing enhancement. That view has since been
affirmed by the Suprene Court. See Al nendarez-Torres v. United
States, 523 U. S. 224 (1998). Despite the factual simlarity,
Snmith bears no resenblance to the instant case as a | egal
matter; it dealt with dism ssal of the indictment based on a
ground since rejected by the Suprenme Court, and not wth
sentencing on an issue not yet considered by the Suprene Court.
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G ven the clarity of 8 U S.C. § 1326(b)(2)
and U. S.S.G 8§ 2L1.2(b)(2), the district
court's consideration of [ def endant’ s]
vacated state conviction to enhance his
sentence was appropriate. [Defendant] does
not deny he was deported after a conviction
for an aggravated felony, and under 8§
2L1.2(b)(2), no nore is required. Thus,
while true nost other sentence enhancenent
provi sions consider only those convictions
valid at the time of sentencing, in this
case, t he rel evant time frame for
det ermi ni ng whet her t he sentence enhancenment
should apply is specifically provided by
statute.

Ci sneros-Cabrera, 110 F.3d at 748.

Review of other statutes that depend on prior
convi ctions supports our conclusion with respect to the | anguage
of the statute. The gui delines concerning calculation of a
def endant' s criminal history score contain an explicit exception
for convictions subsequently vacated. Application Note 6 to
US S.G § 4A1.2 states: "Sentences resulting from convictions
that (A) have been reversed or vacated because of errors of |aw
or because of subsequently discovered evidence exonerating the
def endant, or (B) have been ruled constitutionally invalid

are not to be counted.” Ot her guidelines that provide
sentence enhancenents based on prior convictions explicitly
i ncorporate by reference the above linmtations. For exanpl e,
Application Note 5 to U S.S.G § 2K2.1, dictates that, when

consi deri ng enhancenment under the guideline for possession of a
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firearm prior felony conviction(s),' are definedin 8§ 4B1.2."

More inmportantly, the Arned Career Crimnal Act, 18
US.C 8 924 (1994) (ACCA), bars the use of "[a]ny conviction
whi ch has been expunged, or set aside . . . .," see 8§ 921(a)(20)
(providing definitions for 8 924), as does the guideline that
pertains to the Act. See U S.S.G 8§ 4Bl1.2, Application Note 3
(cross-referencing definition of convictions set out in 8
4A1. 2) .

The absence of an explicit exception for vacated
convictions in 8 2L1.2(b) and the statute conpels a result here
that is different fromthe result that would obtain under the
ACCA or § 4A1.2. Congress (in the ACCA) and the Sentencing
Commi ssion (in 8 4A1.2) have both manifested an ability to state
unambi guously when vacat ed convictions are to be di sregarded for
pur poses of punishnent. Because the guidelines el sewhere make
such an exception explicit, we are unable to read one inplicitly
into § 2L1.2(b).

Qur interpretation of the statute is in accord with the
interpretive nethod used by the Supreme Court in the anal ogous

Custis v. United States, 511 U S. 485(1994). |In that case the

Supreme Court considered whether the ACCA "should be read to

permt defendants to challenge the constitutionality of
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convictions used for sentencing purposes.” 1d. at 490. The
Court answered this question in the negative, noting that
related statutes explicitly permtted such chall enges, but the
ACCA did not. The Court found this om ssion deliberate and
di spositive, stating: "The | anguage of [the Drug Act] shows
t hat when Congress intended to authorize collateral attacks on
prior convictions . . . it knew how to do so. Congr ess'
om ssion of simlar |language in [the ACCA] indicates that it did
not intend to give defendants the right to challenge the
validity of prior convictions under this statute.” |1d. at 492.

Cf. Gozlon-Peretz v. United States, 498 U. S. 395, 404 (1991)

("[W here Congress includes particular |anguage in one section
of a statute but omts it in another section of the sane Act, it
is generally presuned that Congress acts intentionally and
purposely in the disparate inclusion or exclusion.") (quoted in
Custis, 511 U.S. at 492).

The First Circuit faced an simlar interpretive

question in United States v. Josleyn, 99 F.3d 1182, 1198-99 (1st

Cir. 1996). In that case, the defendant argued that a guideline
enhancenment for "abuse of a position of trust” should not apply
to comrercial bribery cases. As support for his position, he

not ed that because the guidelines mandated that the enhancenent
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could not apply to public bribery cases, they should not apply
to private bribery. W rejected this position, stating:

The absence of an explicit provi si on
restricting the application of the abuse-of-
trust enhancenment in comrercial bribery
cases severely undercuts the anal ogy urged
by [the defendant]. See United States .
Newman, 982 F.2d 665, 673-74 (1lst Cir. 1992)
(applying expressio wunius est exclusio
alterius principle in this sentencing
cont ext). Furt her nore, the Sentencing
Comm ssi on t ook pai ns t hr oughout t he
Guidelines to specify the circunstances in
whi ch courts should not inpose enhancenents
for abuse of trust.

Josleyn, 99 F.3d at 1198-99. For simlar reasons, we refuse to
adopt Luna's view of the instant guideline.

I n addition, the commentary to 8 2L1.2(b) inplies that
Luna's now vacated conviction should still be considered.
Application Note 4 states: "An adjustnment under subsection (b)
for a prior felony conviction applies in addition to any
crimnal history points added for such conviction in Chapter
Four, Part A. . . ." Application Note 4 makes cl ear that under
8§ 2L1.2(b), prior convictions are distinct from convictions
consi dered under § A4Al.2. Convictions that the court may
consider pursuant to 8 4A1.2 are limted to those that have not
been vacated; those that the court may consi der under 8§ 2L1. 2(b)
carry no such Jlimtation, and are to be considered "in

addition."
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Di az argues that the instant case is controlled by our

decision in United States v. Cuevas, 75 F.3d 778 (1st Cir.

1996). I n Cuevas we considered the question of whether a plea

of nolo contendere constituted a conviction for purposes of 8§

2L1.2. According to a state statute, such pleas could not be
introduced in any | ater proceedi ng, provided that the defendant
had successfully conpl eted probation on the nolo plea. See id.
at 780 & n.5. We held that "conviction" under § 2L1.2 was a
matter of federal law, and that the state |law did not control
See id. at 781

Contrary to Luna's assertions on appeal, we did not
hold that 8§ 4Al1.1-2 provides the definition for the term
"conviction" in the reentry guideline. W did not go that far.

See Cuevas, 75 F.3d at 780-81. We described the crimnal

hi story guideline as "provid[ing] . . . guidance," id. at 782,
and "instructive, if not dispositive," id. at 782 n.10. Even if
we were to agree, which we do not, that Cuevas turned on
application of 8 4A1.1-2 to 8 2L1.2, that still would not bind
us in the instant case. Cuevas defined "conviction" but did not

deal with the exclusions fromthe definition that are at issue

in the instant case.?*

4 W are aware of the decision of the Second Circuit in
United States v. Canpbell, 167 F.3d 94 (2d Cir. 1999). 1In that
case, the Second Circuit held that convictions that had been
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V. Concl usion

For the reasons stated, we find that the district court
abused its discretion in refusing to inpose the enhancenent.
Accordingly, we vacate the sentence inposed by the district

court and remand for resentencing.?®

vacated could still formthe basis for the § 2L1.2 enhancenent
where the reason for the vacatur (or reversal) was "for reasons
unrel ated to i nnocence or errors of law " 1d. at 98. In doing
so, the court, like the Cuevas court, relied on 8 4Al.2 as
instructive, although not controlling, for purposes of § 2L1. 2.
Were we to adopt the view of the Second Circuit, our result
m ght be the sanme; the vacatur in Diaz's case is arguably
technical. We do not reach the issue, however, because of our
hol di ng above that the plain | anguage of the guideline requires
use of Luna's prior conviction.

5> One caveat is appropriate. The instant case does not
require us to decide whether allowing 8 2L1.2(b)'s enhancenent
to rest on a prior conviction vacated as a result of a
constitutional infirmty, egr egi ous error of | aw, or
determ nation of innocence, mght in some [imted circunstances
rai se constitutional due process concerns.
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