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SCHWARZER, Senior District Judge. Ralph WIIians charged

Rayt heon Conpany with (1) gender discrimnationinviolationof Title
VIl of the Civil Rights Act of 1964, 42 U.S.C. § 2000(e)-2, (2) age
discrimnationinviolationof the Age D scrimnationin Enpl oyment Act
of 1967 (ADEA) 81 Stat. 602, as anended, 29 U.S.C. § 621-634, (3) age
and gender di scrimnation prohibited by Massachusetts G L. c¢. 151B, and
(4) violationof Massachusetts' public policy prohibitingretaliation
for cooperating with a governnment investigation. Wllianmsinitially
filed acharge of discrimnationw ththe Massachusetts Conm ssion
Agai nst Di scrimnation (MCAD) and t hen brought this actionindistrict
court. Thedistrict court granted sunmary j udgnent agai nst Wl lians on
all clainm and this appeal foll owed. W have jurisdictionunder 28
U S.C 8§ 1291 and affirm albeit for reasons different fromthe
district court's.
FACTUAL BACKGROUND

Wllianms is a 51-year ol d white nmal e who was enpl oyed by
Rayt heon as Director, Internal Communi cations. He had responsibility
for witing, produci ng and edi ti ng Rayt heon' s cor por at e newspaper and
ot her corporate publications. 1n 1993, Elizabeth A | en joi ned Rayt heon
as its Vice-President, Corporate Communi cations. Inthat position,
Allen was WIllianms' direct supervisor and she continued in that
positionuntil WIllianms' term nationin 1995. Allen was Raytheon's

first femal e officer and set out to make her presence felt in the
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conmpany. She tol d menbers of her departnent that she t hought Rayt heon
was run by "ol d, white nen," that she i ntended to change t he corporate
culture, and that she would favor the hiring of women and younger
peopl e.

Fromt he outset, her styl e was assertive and abrasi ve. She
forced a femal e enpl oyee out of the conpany by assi gni ng her conput er
t asks she knew the enpl oyee could not perform By m stake, she
approved premature publication of a story about the award of a
governnment contract to Raytheon which led to a governnment
i nvestigation. At the request of the | egal department, WIIlians
prepar ed an expl anat ory st at enent for the governnent i nvesti gator but
Allentold himtowite a newstatenent based on one she had witten.
I n her statenent, Allen blaned WIIlians' secretary for the erroneous
rel ease of the story. When Wl lianms testified about this incident
bef ore aninvestigator, Allen, accordingto WIIlians, becane furious
and threatened him inplying that failureto followher comrands woul d
cost himhis job.

According to WIllianms, Allen conducted a canpaign of
harassnent agai nst hi mto prevent hi mfromperform ng his job. The
fi nal epi sode began on June 8, 1995, when Al |l en asked hi mto do t hree
t hi ngs regardi ng the Rayt heon newspaper: develop an alternative
publication that cut productiontine in half, develop five or six

backup stories, and provi de a schedul e for the next i ssue. On June 19,
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W lians responded wi th a f our - page menor andum t he tone of which Al l en
consi dered hostil e and sarcastic. About June 23, Wllianms nmet with
Alleninher office. Allenclainms WIlians threatened her. According
to WIllianms, she told himshe wanted himto | eave the conpany.
Wl lianms, who admts that he was upset, enotional, and may have rai sed
hi s voi ce, said he woul d report her to the Rayt heon Human Resour ces
Departrment (HR). WIllians then filed a conplaint against Allenwith HR

On July 11, 1995, WIllianms was called intothe Executive
O fices and was net by Al l en and two nmenmbers of HR. Allen told him
t hat she was permanent!|y suspendi ng hi mfor i nsubordi nati on. When
W I I'i ans asked when he had been i nsubordi nate, he was tol d he had been
"insubordi nate by neno." WIIianms never returned to Rayt heon. He was
eventually replaced by a forty-eight year old white man.

DI SCUSSI ON
THE TI TLE VII CLAI M

The question before us i s whether this story of two years of
di scord, asrelatedinWIllians' brief inthis court, translatesinto
a vi abl e cl ai mof gender discrimnation. W agreew ththe district
court that WIIlianms has sustained the "not onerous" burden of

establishingaprimafacie case. Texas Dep't & Community Affairs v.

Bur di ne, 450 U. S. 248, 253-54 (1981). Areasonable juror couldfind
that he was within aprotected class (inthe sensethat every personis

i naclass protected agai nst gender di scrimnation), perfornedhisjob
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satisfactorily (whichis not anissue), suffered adverse enpl oynent
action, and was replaced by a person "with roughly equival ent

qualifications" (al soundisputed). See Smth v. Stratus Co., 40 F. 3d

11, 15 (1st Cir. 1994).

Rayt heon has conme forward with what it contends is a
| egiti mate, nondi scrimnatory reason for Wllians' term nation--
i nsubordi nation. WIIians contends that Raytheon's reasonis a pretext
for gender discrimnation. Inreview ngthe sumary judgnment we nmust
review all of the evidence in the record before us, draw ng all
reasonabl e i nferences i n favor of the nonnovi ng party. See Reeves v.

Sander son Pl unbi ng Prods., Inc., us __ , 120S. C. 2097, 2110

(June 12, 2000).

"Proof that the defendant's explanation is unworthy of
credenceis . . . oneformof circunstantial evidence that is probative
of intentional discrimnation.” ld. at 2108. InReeves, the enpl oyer
contended that plaintiff had beenfired for "shoddy record keepi ng. "
| n response, plaintiff cane forward with what the Court described as "a
substanti al show ng that respondent’'s expl anation was fal se.” 1d. at
2107. He offered specific evidence that he had properly nmai ntai ned
att endance records and t hat he was not responsible for failureto
di sciplinelate and absent enpl oyees. |d. at 2107. The Court hel d

that the evidence sufficed to find that the enployer's asserted



justification was false, permtting the jury to conclude that the
enpl oyer had unlawful ly discrimnated. |1d. at 2109.

WIllians' caseisafar cry fromReeves'. WIIianms nade no
showi ng, nuch | ess a substanti al show ng, that the i nsubordi nation
justificationwas false. It is not disputedthat WIlians and Al |l en
had an acri noni ous wor ki ng rel ati onshi p. The denouenent cane when she
directed himto come upwith a planto conformthe publication of the
newspaper to her ideas and he responded in a | engt hy menorandum
essentially parrying her directions and shifting responsibility for
shortcom ngs to her. At a neetingthat foll owed, the two had words.
W Iliams was enotional and upset. Allen said she wanted hi mto | eave
t he conpany and he said he woul d report her to HR, which he did by
filing aconplaint against her. Shortly thereafter, he was term nat ed
for insubordination.

The i ssue i s not whet her reasonabl e jurors coul d findthat
Rayt heon | acked good causetotermnate Wllians--WIIians was an at -
wi || enployee and Title VI, in any event, does not prohibit w ongful
di scharge--but, rather, whether Wl lianms nmade a substanti al show ng
t hat the reason givenfor thetermnationwas false. It is undisputed
that WIlians was told he was fired for i nsubordi nati on, a word whose
meaning is not limtedto di sobedi ence of orders but includes also"a

general |y disaffected attitude toward authority.” Webster's Third New

International Dictionary (1971) 1172. There is no evidence
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contradi cti ng Rayt heon' s stat ed reason of i nsubordi nation for WIIians'
di schar ge.

I n the absence of evidence fromwhi ch a reasonabl e j uror
coul d fi nd Rayt heon's expl anation fal se, we nust det er m ne whet her
ot her evi dence woul d permt areasonablejuror tofindthat WIIlians
sustained his ultimte burden of proving Raytheon intentionally

di scri m nat ed agai nst hi mon account of his gender. See Burdi ne, 450

U S. at 253. That Al en may have harbored hostility and treated him
unfairly standi ng al one i s not probative of gender based ani nus. Wat

isthe evidence onwhich Wllians relies? WIIlians asserts that Allen
sai d she needed t o change Rayt heon's "ol d, white men" culture so t hat

wonen and younger peopl e coul d assune a prom nent position, that she
sai d she woul d favor wonen and younger peoplein her hiring, that she
ordered Wllians to givecredit for a brochure he createdto afenual e
assi stant, and that when Wl lianms accused her of wanting hi mout

because he was an ol der man, she remai ned silent. Yet, the evidence
al so shows that Allen hired nen, inone case hiring ayounger manto
repl ace an ol der woman. @G ven t he probati ve val ue of Rayt heon's st ated

reason for the di scharge, these stray remarks (or non-remarks) do not

support a reasonable inference that Raytheon acted out of a
di scrim natory purpose.

1. THE ADEA CLAI M



The district court rejected WIIlians' ADEA cl ai mbecause hi s
repl acenent (48 years ol d) was i nsignificantly younger than Wl Ilians
(51 years ol d) andthis age di fference was i nsufficient to support a
prima facie presunption of age discrimnation. In O Connor v.

Consol i dated Coin Caterers Corp., 517 U. S. 308 (1996), the Suprene

Court explainedthat a"primafacie case requires evidence adequate to
create an i nference t hat an enpl oynent deci si on was based on an il | egal
discrimnatory criterion. Inthe age-discrimnation context, such an
i nference cannot be drawn fromthe repl acenent of one worker with
anot her wor ker insignificantly younger." 1d. at 312-13 (internal
guotations, alterations, andcitationomtted).! The circuits that have
interpreted O Connor areinaccordthat an age di fference of | ess than
five years is insufficient to support a prinma facie case of age

discrimnation. See, e.q., Hoffman v. Prinedi a Speci al | nterest

Publ i cati ons, 2000 W. 793989 at *2 (7th G r. June 21, 2000) (plaintiff

failed to establish prim facie case of age discrim nation where

repl acement was only three years younger); Bush v. G taphone Corp., 161
F.3d 363, 368 (6th Cir. 1998) (five year age difference is not

"substantially younger"); Schlitz v. Burlington N R R, 115 F. 3d 1407,

1 O Connor reversed a summary judgrment for defendant, the | ower court
havi ng hel d t hat repl acenent of a worker in the protected cl ass by
anot her worker also in the protected class did not preclude the
exi stence of a prinmafacie case. The Suprene Court went onto anal yze
t he i nferences t hat may properly be drawn fromenpl oynent deci si ons,
i ncludi ng the replacenent of a worker with one not significantly
younger .
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1413 (8th Cir. 1997) (sane). W agree with those decisions and
conclude that a three year age differenceis tooinsignificant to
support a prinma facie case of age discrimn nation.
I11. STATE LAW CLAI MS

A. Age and Gender Discrimnation

To mai ntain an action for discrimnationunder state | aw,
W lians woul d have had to fil e a charge with MCADw t hi n si x nont hs of
the all eged discrimnatory act. See G L. c. 151B, 8 5; see also

Andrews v. Arkwight Mut. Ins. Co., 423 Mass. 1021, 1021-1022, 673

N. E. 2d 40 (1996). The statute of limtations began to run when
W I liams found out that Rayt heon had decidedtoterm nate him See

Ching v. Mtre Corp., 921 F.2d 11, 14 (1st Gr. 1990). Hetestifiedon

depositionthat he was permanently term nated on July 11, 1995, but he
didnot file his charge of discrimnationwth MCADuntil February 2,
1996. Inhis affidavit inoppositiontothe sunmary judgnent noti on,
W |liams sought to correct his depositiontestinony, asserting that not
until he had a tel ephone conversation with a Rayt heon official in
August was it expl ained to hi mthat his indefinite suspensi on woul d
result inaterm nation. \Wen, as here, "aninterested wi t ness had
gi ven cl ear answers to unanbi guous questions, he cannot create a
conflict and resist summary judgnent with an affidavit that isclearly

contradi ctory but does not gi ve an expl anati on why the testinony is
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changed." Col antuoni v. Alfred Cal cagni & Sons, Inc., 44F.3d 1, 5

(1st Cir. 1994).

To avoid the plain bar of the statute of limtations,
W Il ianms seeks refuge inthe continuingviolationdoctrine. See 804
C MR 81.03(2) (extendingthe six-nmonth statute of Iimtations where
"t he unl awf ul conduct conpl ai ned of is of acontinuingnature"). The
doctrineis plainly inappositeto WIIlians' conplaint of discrimnatory
termnation. It appliestotwo different types of violations, neither
of whichis present here: system c viol ati ons based on a di scrim natory
policy or practice and serial violations conposed of a series of

di scrimnatory acts. See Pilgrimv. Trustees of Tufts Coll ege, 118

F.3d 864, 868-69 (1st Cir. 1997). Moreover, the doctrine does not
apply because Wl lians considered the act of which he conpl ai ns
discrimnatory at thetinme, as shown by his prelimnary conplaint to

MCAD on July 12, 1995, the day after his term nation. See Provencher

v. CVS Pharmacy, 145 F.3d 5, 14 (1st Cir. 1998).
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B. Retaliation

WIllianms al so clains that he was di scharged for giving
truthful testinony toagovernnent i nvestigator. To succeed on a claim
for retaliatory discharge, Wl lians "nust establish the basic fact that
he was subjected to an adverse enpl oynent acti on because of his

protected activity." Lewis v. Gllette Co., 22 F. 3d 22, 24 (1st Gr.

1994). "[T]here nust be conpetent evidencethat . . . aretaliatory

notive played a part in the adverse enploynent actions alleged.”

The government investigati on arose out of the premature
publication in the Rayt heon newspaper of a story of a governnent
contract award to a Rayt heon subsidiary. The facts viewedinthelight
nost favorableto WIIlianms are these. |n August 1994, W | i ans was
told by the |egal departnment to prepare a statenment for the
investigators. He didbut Allentoldhimtothrowit out and prepare
one using her affidavit as a nodel, which he did. After subm ssi on of
t he st at enent he had been directed to prepare, WIlians was i ntervi ened
by an investigator. WIIlianms, who assuned (but did not know) t hat
Al l en knewwhat he had saidto the investigator, thought that Al en was
furious with him although nothing in the record expl ains why she
shoul d have been furious. The record does not di scl ose what Wl i ans
toldtheinvestigator, nuchless why hisinterviewin the course of the
i nvestigation with which the conpany had cooperated shoul d have

generated aretaliatory aninus. WIllians' interviewappears to have
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ended the investigation. |In October, Allen made a comment that
WIllians was not interestedinloyalty, onlyinthetruth. In February
1995, All en gave WI Il ians a bonus, commenti ng that she was pl eased wi th
hi s performance si nce August. On June 23, 1995, WIIlians and Al | en had
t he enoti onal neeting previously described; at this neeting WIllians
says he told Allen that she was harassing him because of the
i nvestigationbut sheremainedsilent. OnJuly 11, hewas indefinitely
suspended for insubordination.

We find no conpetent evidence of a causal |ink between
Wil lians' testinony totheinvestigator and his discharge. See Lew s,
22 F. 3d at 25. As di scussed above, WI | ianms made no showi ngto refute
Rayt heon' s positionthat WIIlians was di scharged for i nsubordi nati on.
Not hi ng i n what All en said or did duringthe el even-nonth interval
bet ween t he testi nony and t he di schar ge suggests t hat she har bor ed any
retaliatory aninus; tothe contrary, in February she gave Wl lians a

bonus and expressed her satisfaction and the final rowbetween themhas

not been shown to be connectedto the earlier epi sode. See Mesni ck v.

CGeneral Elec. Co., 950 F. 2d 816, 827 (1st Cir. 1991). Finally, while

it is not known what Wl lians' testinony was, the record | acks any
indication that it gave Allen grounds for wanting to term nate
WIIlianms.

CONCLUSI ON

For the reasons stated, the judgnent is affirnmed.

-13-



AFFI RVED.
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