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LYNCH, Circuit Judge. Clainms of deplorable working and

living conditions for mgrant workers at DeCoster Egg Farns, a
| arge Mai ne enpl oyer, were made in a civil rights action filed
in May of 1998. The thrust of the conplaint was that workers of
Mexi can descent, be they Anerican or Mexican citizens, were
treated harshly because of their Mexican background, and that
white, non-Mexi can workers fared better. The primary cause of
action asserted viol ations of the workers' civil rights under 42
US C § 1981 The conplaint also asserted other clains,
including clains of unsafe and unsanitary housing under the
M grant and Seasonal Agricultural Wrker Protection Act, 29
US C 8§ 1801 et seq. The conplaint was filed by fourteen

i ndi viduals, who proposed to represent a class of "all forner
and current mgrant farm workers of Mexican race and descent"

enpl oyed by Austin J. DeCoster and DeCoster Egg Farm?!?

! Austin J. DeCoster owned DeCost er Egg Far mi ndi vi dual | y
until 1997. Oiginally, the conplaint naned as defendants M.
DeCoster and two successor conpanies, Quality Egg of New
Engl and, LLC, and Mai ne AG LLC Al though plaintiffs |ater added
ot her successor conpanies, those conpanies did not nobve to
dismss Mexico from the case and are not appellees in this
appeal .
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The other plaintiff was the Governnent of Mexico, the
Est ados Uni dos Mexi canos, which said it was appearing in its
parens patriae capacity to protect its citizens and its own
guasi -sovereign interests. It is unusual for a foreign nation
to cl ai mstandi ng under the parens patri ae doctrine; nore conmon
i s the appearance of other nations in suits to protect their own
distinct interests or as amcus curiae in actions that nay

affect them See, e.q., National Foreign Trade Council .

Nat sios, 181 F.3d 38 (1st Gr. 1999), aff'd sub nom Crosby v.

Nati onal Foreign Trade Council, 120 S. C. 2288 (2000); United

States v. N ppon Paper lIndus. Co., 109 F.3d 1 (1st GCr. 1997),

cert. denied, 522 U S. 1044 (1998). Neither the Suprene Court

nor this court has addressed the question of whether the parens
patriae doctrine nmay be so enployed by a foreign nation. The
district court dismssed Mexico as a plaintiff for |ack of

standi ng. See Estados Uni dos Mexi canos v. DeCoster, 59 F. Supp.

2d 120, 123-25 (D. Me. 1999). At Mexico s request, final
judgnent was entered as to this issue while the underlying

action of the fourteen individual plaintiffs proceeded.? W

2 The district court has since denied class action
certification and granted defendants’ notion for summary
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revi ew the determ nation of |ack of standing de novo, see, e.q.,

Serpa Corp. v. MWane, Inc., 199 F.3d 6, 9 (1st Gr. 1999), and

affirmthe dismssal of Mexico as a party to this action.

The Doctrine of Parens Patri ae

"Parens patriae neans literally 'parent of the country.'"

Alfred L. Snapp & Son, Inc. v. Puerto R co, 458 U S. 592, 600

(1982). The doctrine has developed as to States of the United
St at es. It creates an exception to normal rules of standing
applied to private citizens in recognition of the special role
that a State plays in pursuing its quasi-sovereign interests in

“"the well -being of its populace.” 1d. at 602; see also Ceorgia

v. Tennessee Copper Co., 206 U. S. 230, 237 (1907) (a State "has

an interest independent of and behind the titles of its
citizens, in all the earth and air withinits domain").® It is
ajudicially created exception that has been narrow y construed.

The nost conpl ete expl anati on of the parens patriae doctrine in

judgnent as to some of plaintiffs’ clains. See Ramrez v.
DeCoster, 194 F.R D. 348 (D. Me. 2000).

s A State's quasi-sovereigninterest isthus distinct from for
exanple, its sovereigninterest in protecting and mintainingits
boundaries andits proprietary interest i nowlinglandor conducting a
busi ness venture. See Snapp, 458 U. S. at 601-02.
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its nodern incarnation,* as applied to the States of this
country, appears in the Suprene Court's opinion in Snapp:

In order to maintain [a parens patriae] action, the State
must articulate an interest apart from the interests of
particular private parties, i.e., the State nust be nore
than a nom nal party. The State nust express a
guasi -sovereign interest. A though the articul ati on of such
interests is a matter for case-by-case devel opnment --
nei ther an exhaustive formal definition nor a definitive
list of qualifying interests can be presented in the
abstract -- certain characteristics of such interests are
so far evident. These characteristics fall into two general
categories. First, a State has a quasi-sovereign interest
in the health and well-being -- both physical and econom c

4 The parens patriae action has its roots in the common-
| aw concept of the "royal prerogative," that is, the power of
t he king, as "father of the country," to act as the guardi an for
those under legal disabilities to act for thenselves.
See Hawaii v. Standard Ol Co., 405 U S 251, 257 (1972)
(describing king's role as "'the general guardian of all
infants, idiots, and lunatics'" (quoting 3 WIIiam Bl ackst one,
Commentaries *47)); see also CGeorge B. Curtis, The Checkered
Career of Parens Patriae: The State as Parent or Tvrant?, 25
DePaul L. Rev. 895, 898 (1976) ("[p]arens patriae was

[originally] limted to a parental concern for dependent
cl asses"). Wiile Anerican courts adopted this conmon-I|aw
concept, they did so -- consistent with the notion of
| egislative supremacy -- in the form of a Ilegislative

prerogative that was "to be exercised [by States] in the
interests of humanity, and for the prevention of injury to those
who cannot protect thenselves."” Snapp, 458 U S. at 600 (quoting
Mornmon Church v. United States, 136 U S. 1, 57 (1890)). The
Suprene Court expanded the doctrine by determning that an
I ndi vidual State coul d sue under parens patriae on behalf of all
of its citizens. See Standard Gl Co., 405 U S. at 257-58
(citing Louisiana v. Texas, 176 U S. 1 (1900), as signaling the
begi nning of this trend).
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-- of its residents in general. Second, a State has a

guasi -sovereign interest in not being discrimnatorily

denied its rightful status within the federal system
458 U.S. at 607. Mexico stakes its claimin our case on this
first type of quasi-sovereign interest, i.e., its interest in
t he general health and wel | - bei ng of workers of Mexi can descent
enpl oyed by defendants. W do not reach the issue of whether
there i s a quasi-sovereign interest here, but sinply assune that
Mexico has interests apart from those of the individual
plaintiffs and is nore than a nom nal party.

The question here presented is whether a foreign nation
which asserts only quasi-sovereign interests and not its own
proprietary or sovereign interests should be afforded standing
as parens patriae. W consider this to be a question of

prudential standing, and not an Article IIl question. See

e.q., Valley Forge Christian College v. Anmericans United for

Separation of Church and State, Inc., 454 U. S. 464, 471 (1982).

Qur answer is that parens patriae standing should not be
recognized in a foreign nation unless there is a clear
I ndication of intent to grant such standing expressed by the
Suprene Court or by the two coordi nate branches of governnent.

See, e.q., Trafficante v. Metropolitan Life Ins. Co., 409 U S.
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205, 209 (1972) (finding statute clearly granted standing to

private plaintiffs asserting housing discrimnation clain.

Suprene Court Doctrine

The Suprenme Court has never recognized parens patriae
standing in a foreign nation where only quasi-sovereign
interests are at stake. The justifications offered to support
parens patriae standing in the individual States of the Union
are not applicable here. Further, several doctrines of judicial
restraint counsel against recognition of such standing.

Standi ng of foreign nations to bring suit in the federal
courts has been recogni zed in cases in which the foreign nation
has suffered a direct injury. "There is no question but that
foreign States nmay sue private parties in the federal courts.”

Principality of Mnaco v. Mssissippi, 292 U S. 313, 323 n.2

(1934). That standing has been conditioned on the requirenent
that the foreign nation satisfy the usual standing requirenents
| nposed on individuals or donestic corporations. The Suprene
Court "has long recognized the rule that a foreign nation is
generally entitled to prosecute any civil claimin the courts of
the United States upon the sane basis as a donestic corporation
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or individual mght do." Pfizer, Inc. v. CGovernnent of India,

434 U.S. 308, 318-19 (1978). For exanple, foreign nations may
bring treble damages antitrust clainms under the dayton Act to
address their direct injuries. 1d. at 319.5

There i s no argunent nade here that Mexi co coul d neet nor nal
standing requirenents applied to individuals or donestic
cor por ati ons. | ndeed, there is sone danger that Mexico
"advances abstract questions of wde public significance

essentially anounting to generali zed gri evances nor e

5 The antitrust field has its owm rules. Even a State
of the Union may not bring such actions in a parens patriae
capacity claimng general injury to its econony because it has
not, in that capacity, suffered an injury to its business or
property within the neaning of 8 4 of the dayton Act, 15 U. S. C
8§ 15. See Kansas v. Uilicorp United, Inc., 497 U S 199, 205-
06 (1990) (State not a proper plaintiff as parens patriae for
its citizens who paid inflated prices for natural gas when
| awsuit al ready included as plaintiffs the public utilities that
were the direct purchasers of the gas); lllinois Brick Co. v.
IIlinois, 431 U S. 720, 726-29 (1977) (no injury to Illinois as
i ndirect purchaser of of concrete blocks under 8 4 of the
G ayton Act). I ndeed, the Court has noted that even the
creation of the new procedural device of parens patriae actions
by States on behalf of their citizens to enforce existing rights
of recovery under 8§ 4 of the Cayton Act, see 15 U S.C 8§

15c(a) (1), "'creates no new substantive liability' . . . [but
was] intended only as 'an alternative neans . . . for the
vi ndi cation of existing substantive clains,'" [llinois Brick

431 U.S. at 733-34 n.14 (quoting HR Rep. No. 94-499 (1975),
1976 U.S.C. C. A N 2572, 2578).
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appropriately addressed to the representative branches.”

Benjamn v. Aroostock Med. Cr., Inc., 57 F.3d 101, 104 (1st

Gr. 1995).

Mexico's argunent is based on the Supreme Court's
recognition of standing in the States of the Union under the
parens patriae doctrine. By anal ogy, Mexico says, it should be
treated in like manner. Such an analogy is not inplausible;
i ndeed, in granting parens patriae standing to the States, the
Suprenme Court has anal ogi zed the States to foreign nations. See

M ssouri v. lllinois, 180 U. S. 208, 241 (1901). But the anal ogy

is inconplete, and so the el egant synmetry of Mexico’ s argunent
fails.

The primary justification for recognizing parens patriae
standing in the States, repeated throughout a century’ s Suprene
Court casel aw, derives frominportant principles underlying our
federal system First, the States have surrendered certain
aspects of their sovereignty to the federal governnent and, iIn

return, are given recourse to solve their problens with other

States. In Mssouri v. Illinois, supra, the Court recognized
parens patriae standing in the State of Mssouri to sue the
State of Illinois for sending sewage into the M ssissippi R ver
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t hat poisoned its drinking water, endangered the health of its
residents, and inpaired the conmercial value of its towns and

cities. See Mssouri, 180 U S. at 241. The Court noted:

If Mssouri were an independent and sovereign State all
must admt that she could seek a renedy by negotiation

and, that failing, by force. D plomatic powers and the
right to nake war having been surrendered to the general
governnent, it was to be expected that upon the latter
woul d be devol ved the duty of providing a renedy .

1d. at 241; see generally Ann Wol handler & M chael G Colli ns,

State Standing, 81 Va. L . Rev. 387, 446-47 (1995) (around the

turn of twentieth century, the Court "began allow ng states to
vindicate in federal court their general interest in protecting
their citizens" through interstate pollution actions to enjoin
public nui sances). Second, States require a sufficiently
I ndependent forumto resolve their disputes with one another.
Accordingly, under Article I'll of the Constitution, the Suprene
Court has original and exclusive jurisdiction over actions

between two or nore States. See 28 U.S.C. § 1251(a); see

al so Georgia v. Pennsylvania RR Co., 324 U.S. 439, 450 (1945)
("The original jurisdiction of this Court is one of the mghty
instrunents which the franmers of the Constitution provided so

that adequate machinery mght be available for the peaceful
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settlenent of disputes between States and between a State and

citizens of another State."); see generally Erwi n Cheneri nsky,

Federal Jurisdiction 8 10.3.1, at 580 (2d ed. 1994) ("Wthout a

tribunal to resolve their differences, states mght resort to
armed conflicts with one another or other fornms of coercive
behavior.").® Indeed, the Court's expansion of parens patriae
doctrine beyond its traditional conmon | aw paraneters took pl ace
in cases involving the Court's exercise of its original
jurisdiction to decide controversies between States or between
a State and a citizen of another State -- an area in which the
Court acted as an arbiter between quasi-sovereign interests.

See Curtis, The Checkered Career of Parens Patriae, 25 DePaul L.

6 O course, for the Court to exercise origina
jurisdiction, such actions nust neet the Article Il standing
requirements and be "susceptible of judicial solution.”
Loui siana v. Texas, 176 U S. 1, 18 (1900) (accepting concept of
parens patriae standing but finding elenents of that standing
not presented on the facts). Additionally, the Court can
exercise its discretion to refuse to hear disputes between
States "with an eye to pronoting the nost effective functioning
of this Court within the overall federal system" See Texas V.
New Mexico, 462 U.S. 554, 570 (1983).
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Rev. at 908. For obvious reasons, neither of these two
federalismjustifications applies here.”

Mexi co stresses that it has sued private parties, not a
State, as defendants, and turns for support to a subcategory of
cases in which the Suprene Court has recogni zed parens patri ae
standing in States to sue private conpani es, not other States.

That aspect of the doctrine originated in Tennessee Copper Co.,

supra. There Georgia was pernmitted to sue for injunctive
relief against defendant copper conpanies that allegedly
di schar ged noxi ous gasses over Georgia. Again, the Court rested
its extension of the doctrine on federalism grounds:

Wien the states by their union nmade the forcible abatenent
of outside nuisances inpossible to each, they did not
thereby agree to submt to whatever m ght be done. They
did not renounce the possibility of naking reasonable
demands on the ground of their still remaining quasi-
sovereign interests; and the alternative to forceis a suit
in this court.

7 Furthernmore, federalism concerns can also limt a
State's parens patriae standing when the suit seeks to enforce
its citizens' rights "in respect of their relations with the
federal governnent," where it is the United States, and not the
State, that represents themas parens patriae. Mssachusetts v.
Mellon, 262 U. S. 447, 485-86 (1923) (a State may not interpose
itself to protect its citizens fromthe operation of allegedly
unconstitutional federal statutes); see also Wol handler &
Collins, State Standing, 81 Va. L. Rev. at 491.
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206 U. S. at 237.8 Wiile Mexico is correct to concede that it
woul d face additional problens if this suit had been brought
against a State, this does not alter the fact that the
federalism justifications for permtting States to bring suit

parens patriae against private entities are sinply absent here.

Nonet hel ess, Mexi co says that under Snapp, a nore recent
case, its standing nust be recognized. Snapp involved Puerto

Rico's participation in the Wagner-Peyser Act, 29 U.S.C. § 49 et
seq., which had mandated the establishnment of a nationw de
enpl oynent system and encouraged the States to participate in
that systemif authorized by the Secretary of Labor. See Snapp,
458 U.S. at 594-95. Puerto Rico was included in the Act’'s
definition of a State. See id. at 594 n. 1. I f unenpl oyed
persons capable of performng the |abor sought could not be
found in this country, then tenporary foreign workers could be

brought in. See id. at 595. Thus, the Act gave a preference to

8 Feder al i smconcerns al so under| ay t he subsequent ext ensi on
of parens patriae standingto actions involving direct econom c harm
See Pennsylvania RR Co., 324 U. S. at 450-51 (stating that acti ons of
railroads in conspiring to fix freight rates in a manner that
di scri m nat es agai nst Georgi a shi ppers "rel egates [ Georgia] to an
i nferior econom c position anong her sister States. . . . These are
mat t er s of grave public concernin which Georgia has an i nterest apart
fromthat of particular individuals who may be affected.").
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United States workers (including citizens of Puerto Rico) for
newl y available jobs in this country and prevented such workers
from bei ng di sadvantaged by foreign workers. See id. at 596.
Puerto Rico certified nore than a thousand of its workers to
Virginia apple growers |ooking for tenporary |abor during the
1978 harvest season. When Virginia growers refused to hire
Puerto Ri can workers, including those who had already arrived in
Vi rginia, Puerto Rico sued for declaratory and injunctive
relief. See id. at 596-97.

The Court recogni zed parens patriae standing in Puerto Ri co.
Id. at 608. Al t hough the Court recognized Puerto Rico's
interest in avoiding discrimnation against its citizens as a
guasi -sovereign interest, it did so in the context of describing
Puerto Rco’'s role in the federal system See id. at 607-08
("Distinct from but related to the general well-being of its
residents, the State has an interest in securing observance of

the terns under which it participates in the federal system").?®

9 | ndeed, Puerto Rico had alleged, inter alia, that the
discrimnation by Virginia growers deprived it of "its right to
effectively participate in the benefits of the Federa
Enpl oynent Service System of which it is a part." |d. at 598
(internal quotation marks omtted).
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The Snapp Court granted standing to Puerto Rico qua State under
t he WAgner-Peyser Act on two alternative grounds: 1) a State's
interest in protecting citizens fromdiscrimnation, id. at 609;

and 2) a State's interest in equal participation in a federal

enpl oynent service schenme, id. at 609-10. Here, of course,
Mexico relies only on the fornmer ground. While Snapp's
di scussion of federalismprinciples -- e.g., its discussion of

a State's right to the observance of the terns of a conpact by
which it participates in the federal system id. at 607-08 --
seens to refer distinctly to the second of the two grounds of
standi ng, and thus the one not relied on here by Mexico, the two
grounds dovetail in that residents were being excluded from

participation in a federal programby virtue of discrimnation.

V¢ do not read Snapp as establ i shing parens patriae standi ng
in a State in the absence of federalism concerns where the
gquasi -sovereign interest at stake is the prevention of
discrimnation against that State's citizens. | ndeed, it
remai ns questi onabl e whet her Snapp woul d permt a State to seek
parens patriae standing on the basis Mexi co asserts here because
States are not assigned a special role in the enforcenent of 42
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U S C 8§ 1981, unlike the special role they are assigned under

t he Wagner-Peyser Act, 29 US.C 8§ 49 et seq., which was at

i ssue in Snapp. But even if States could bring suits such as
this one, Mexico's claimwuld still fail. By definition, a

foreign nation has no cognizable interests in our system of
federalism And such interests are a critical elenment of parens
patri ae standi ng.

Nor is Mexico' s position supported by adherence to any
principle of customary international |aw. Such a principle
woul d provide an arguable basis on which to grant standing.
Mexi co, however, has admtted that it knows of no such principle
recogni zing parens patriae standing in foreign nations and we
| i kewi se have found none.® | nstead, Mexico points hopefully to
the principle of comty. The principle is well recognized but
beside the point. Comty permts foreign nations to sue in our
courts if they neet the normal standing requirenents i nposed on

i ndi vidual s. See Banco Naci onal de Cuba v. Sabbatino, 376 U. S.

10 Parens patriae is not nentioned as an established
principle of international lawin either the Restatenent (Third)
of Foreign Relations Law of the United States (1987) or any
major treatise in the field.
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398, 408-09 (1964). But parens patriae standing goes beyond
normal standi ng requirenents.

Mor eover, the granting of parens patriae status to foreign
nati ons woul d rai se concerns beyond the | ack of support for such
status in precedent or prior reasoning. One particularly
conpel I'ing concern was thoughtfully articulated by the district
court. The conduct of the foreign affairs of this country is
conmtted to the Executive and to the Congress. Thi s division
of power should give courts pause before entering this arena,
absent gui dance fromthose other two branches. Care should be
taken not to inpinge on the Executive' s treaty-naking
prerogatives or to assunme that courts have the institutional
conpetence to perform functions assigned elsewhere by the

Constitution. See United States v. Kin-Hong, 110 F. 3d 103, 110-

11 (1st Gr.), stay denied, 520 U S. 1206 (1997). The Executive

often requires, before extending rights to forei gn nations, that
there be agreenents providing for reciprocal protection of
Anerican interests. The ability of the other branches to secure
such reciprocity could be undermned if the Judiciary did not

adhere to the principal of non-interference. See United States

v. Boots, 80 F.3d 580, 587-88 (1st CGr.) (reciting dangers of
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this country's penal enforcenent of other countries' custons and
tax | aws without reciprocal enforcenment of Amrerican | aws), cert.
deni ed, 519 U. S. 905 (1996).

Mexi co says that these concerns are alleviated by the act
of state doctrine and the political question doctrine. It is
difficult to see what the act of state doctrine, which has

traditionally precluded review by United States courts of

official acts by foreign states, see Cetjen v. Central Leather
Co., 246 U.S. 297, 303-04 (1918), has to do with the situation
here.* And while there is sone parallel to the political
guestion doctrine, it works against Mexico. Again, the very
question of whether a foreign nation should be given rights to
sue beyond those rights enjoyed by United States citizens raises
concerns about the allocation of responsibility anong our three

branches of governnent.

1 The Court's nore recent justificationfor the doctrine as an
expressi on of the donesti c separati on of powers further underm nes
Mexi co's argunent here. See WS. Kirkpatrick & Co., Inc. .
Environnental Tectonics Corp., Intl., 493 U. S. 400, 404 (1990) (act of
state doctrinereflects "'the strong sense of the Judicial Branch t hat
i ts engagenent inthe task of passingonthe validity of foreign acts
of state may hinder' the conduct of foreign affairs” (quoting
Sabbatino, 376 U S. at 423)).
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In addition, other reasons for caution stemfromthe rul es
and procedures within the federal judiciary. As the Eighth
Crcuit noted in denying parens patriae status to foreign
governnents in a Shernman Act case, class actions are often the
preferable vehicle to pursue clainms on behalf of a country's

citizens. See Pfizer, Inc. v. Lord, 522 F.2d 612, 617-18 (8th

Cr. 1975) ("th[e] strong preference for class actions over

Parens patriae has been repeatedly expressed"), cert. denied,

424 U.S. 950 (1976). Furthernore, the potential exists for
conflicts between the individual Ilitigants and the parens
patriae nation plaintiff over issues of settlenment, appropriate
relief, and the like. See Lisa Mscati Hawkes, Note, Parens

Patriae and the Union Carbide Case: The Di saster at Bhopa

Conti nues, 21 Cornell Int’| L.J. 181, 181-83 (1988) (discussing
case brought by governnent of India under the parens patriae
doctrine in which India bl ocked settlenent offer that individual
plaintiffs had wanted to accept). But see Comment, Parens

Patri ae Representation in Transnational Clises: The Bhopal

Tragedy, 17 Cal. W Int’| L.J. 175, 184 (1987) (suggesting that
unusual circunstances surroundi ng Bhopal case nade it ideal for
application of parens patriae doctrine). I ndeed, relief
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obtained by the parens patriae plaintiff my bar private

litigants from later bringing suit. See Gty of Tacoma v.

Taxpayers of Tacoma, 357 U.S. 320, 334 (1958). Comment ators

have al so suggested that, even as to individual States, parens
patriae standing should be limted because "expansive state
standing has a serious potential to undermne rather than

conpl ement individual standing in constitutional cases.”

Wool handl er & Collins, State Standing, 81 Va. L . Rev. at 396.

Mexi co says that there is no potential for conflict because
it seeks only declaratory and injunctive relief whereas the
i ndi vidual plaintiffs seek primarily nonetary conpensation. In
fact, the individual plaintiffs also sought injunctive relief,

particularly on behalf of the putative class. See Ramirez, 194

F.R. D. at 352 (plaintiffs' seek to enjoin DeCoster "fromnai ntaininga

policy of discrimnation agai nst Mexi cans regarding the terns and

conditions of their enployment"). 2

12 While there is the problem of overlap and potentia
conflict whenever parens patriae standing is allowed, cf.
Pfizer, 522 F.2d at 618 (expl aining why parens patriae actions
|l ack the various safeguards contained in the class action
rul es), we do not suggest, however, that the nere presence of
potential conflict mght al one prove a sufficient basis on which
to deny such standing.
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To sunmmari ze, we have | ooked to Suprene Court precedent and
doctrine to see whether there is warrant to extend parens
patriae standing to a foreign nation in this action. There is
no direct precedent allowi ng for such status and the federalism
concerns that animate recognition of parens patriae status in
the States are sinply absent. Mbreover, there are reasons for
the courts not to recogni ze such standi ng, reasons stenmm ng from
the assignnent of the foreign relations powers to the other
branches. There are other reasons having to do with prudenti al
considerations within the courts thenselves, concerns about
avoiding conflict with the class action rules and about
undermning the role of the individual plaintiffs. Al of these
reasons nmay be overconme should the Suprene Court or other two
branches decide these policy concerns differently. But the
Suprene Court has not yet done so, and we thus turn to the other

two branches.

The Coordi nat e Branches

What is left is the question of whether the Executive or the
Congress has given any gui dance on the issue before us.
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No party contends that Congress took a position on the topic
in the definition of the word "persons” within the neaning of
the Gvil Rights Act, 42 U S.C. § 1981. Nor does Mexi co poi nt
to a treaty or executive agreenent affording it special, parens
patriae standing. Further, Mexico points to no statute
recogni zi ng such standing. By contrast, Congress has expressly
authorized the United States, by its Attorney GCeneral, to
enforce federal statutes and sone Fourteenth Anendnent rights.
See, e.g., CGvil Rghts Act of 1964, 42 U S.C. § 2000a-5 (1994)
(authorizing suits for injunctive relief to enforce an
i ndi vidual's right to equal enjoynent of public acconmodati ons);
id. 8 2000e-5 (authorizing suits for injunctive relief from
di scrimnatory enpl oynent practices); cf. Larry W Yackle, A

Wrthy Champion for Fourteenth Amendnent Rights: The United

States in Parens Patriae, 92 Nw U L. Rev. 111, 114 (1997)

(advocating parens patriae suits by the United States to enforce
t he Fourteenth Anmendnent).

To the contrary, the defendants say, Congress and the
Presi dent have indicated that disputes such as these are not to
be heard by the courts but are instead to be governed by the
North Anerican Free Trade Agreenent ("NAFTA') and, nore
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specifically, by the so-called |abor "side agreenent."” See

North Anmerican Agreenent on Labor Cooperation, Sept. 8, 9, 12,

and 14, 1993, 32 I.L.M 1499 (1993) ("NAALC'). Since NAFTA and
NAALC govern this conflict, defendants say that these agreenents
provi de Mexico' s exclusive remedy and preclude resort to the
federal courts. The NAALC establishes four levels for settling
| abor | aw disputes, including top-level consultation between
national |abor law mnisters of the respective nenber States.
See id. art. 22, 32 1.L.M at 1508.1% Such consultation extends
to any labor law matter within the scope of the Agreenent, see

id., including the elimnation of enpl oynment discrimnation, see

13 Foll owi ng m ni sterial consultations, asingle Party may
initiate the establishnment of an Eval uati on Conm ttee of Experts, which
inturn performs an i ndependent, non-adversarial anal ysis and t hen
provi des recomendati ons covering all three Parties' |abor |aw
enforcenment inthe particular areainissue. Seeid. arts. 23-26, 32
l.L.M at 1508-009.

Inadditionto providing for these mnisterial consultations, the
NAALC al so al | ows private partiesto file subm ssions for reviewby a
National Admnistrative Ofice (NAO established withinthe respective
f ederal department of | abor of each nenber State. Seeid. arts. 15-16,
21, 321.L.M at 1507-08. The NAOi nvesti gates t he subm ssi on (whi ch
investigation, inthe United States, includes hol ding a public hearing)
and i ssues areport. See generally Cyde Summers, NAFTA' s Labor Si de
Agr eenent_and I nternational Labor Standards, 3 J. Smal | & Emer gi ng Bus.
L. 173 (1999).
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id. Annex 1, 7, 32 I.L.M at 1515-16.1 If the parties are
unabl e to resol ve the matter by cooperation, NAALC provides for
di spute resolution through binding arbitration. 1d. arts. 27-
41, 32 |I.L.M at 1509-13. Mexi co rejoins that while NAFTA
covers di sputes between governnents, such as a claimby Mexico
that the United States is not enforcing its own | abor laws, this
action involves discrimnation clains against a private party.
Wil e Mexico's argunent is not without force, resolution of this
precise issue is not necessary. The inportant point is that
there is no suggestion in NAFTA or NAALC that the other two
branches of the United States government intended to grant

Mexi co special standing as parens patriae to pursue these

clains.

14 Simlarly, the scope of NAALC revi ew extends to anot her
Party's "labor law, its adm nistration, or | abor market conditions in
its territory.” 1d. art. 21, 32 I.L.M at 1507.

15 To the extent that Mexico believes that the United
States has failed to enforce its | abor | aws agai nst defendants,
it appears that Mexi co may use the nechanisns set forth in the
NAALC. Al t hough NAALC s arbitration nmechani smwoul d not seemto
enconpass the instant allegations of racial discrimnation
agai nst defendants, see id. art. 29, 32 I.L.M at 1509-10
(limting the scope of arbitration to "the all eged persistent
pattern of failure by the Party conplained against to
effectively enforce its occupational safety and health, child
| abor or m ni nrumwage technical |abor standards"), Mexico could
still pursue these clains through the process of mnisterial
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Finally, the district court conmendably i nvited conment from
the U S. Departnent of State. The State Departnent, however,
declined to comment, and thus, again, there is no indication of
support by the Executive Branch for Mexico’ s position.

Mexi co’ s final argunents, which are based in policy, are not
i nsignificant. More than one thousand workers of Mexican
descent worked at DeCoster between 1992 and 1996. Many of these
transitory workers are poor, are isolated both geographically
and culturally, are econom cally dependent on their enployer,
and are in a poor position to obtain |egal services or to work
wi th counsel. Am cus Farmworker Justice Fund, Inc. also points
to decreased efforts by federal agencies charged with enforcing
wage and hour laws in agriculture. Mxico, however, is not
| eft powerl ess to address these concerns. As the district court
suggested, Mexico could financially support the plaintiffs in
their efforts or seek to participate as amcus. Moreover, the
alleged violations may be entirely appropriate for Mexico to

raise wwth the United States though diplomatic channels. But

consul tation descri bed above.

16 W acknow edge wi th appreci ationthe am cus briefs submtted
by bot h t he Far mvor ker Justi ce Fund, I nc. and t he New Engl and Legal
Foundati on.
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the courts, absent the type of <clear direction discussed
earlier, are not the appropriate forum for the litigation of
Mexi co' s quasi -soverei gn interests.

The judgnent of dism ssal as to Mexico as a party plaintiff

is affirmed. No costs to either party.
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