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TORRUELLA, Chi ef Judge. This is an appeal fromthe final

judgnment of the United States District Court for the District of
Massachusetts, i ssued on remand foll owi ng a prior appeal tothis Court,
declaring that the "Deficit Loan" made by BCA' to Fort Hi |l Square
Associ ates accrued conpound interest. FHS Properties Limted
Partnership contests the award of conpound, rather than sinple,
interest. For the reasons di scussed bel ow, we agree wi t h t he appel | ant
that the district court's award of conpound interest was in error.
BACKGROUND
The facts of this case were thoroughly | aid out by this Court

in FHS Properties Ltd. Partnership v. BC Associ ates, 175 F. 3d 81, 82-84

(1st Cir. 1999). Dueto the narrowscope of this second appeal , we
need not rehash the conplicated details of the structure and hi story of
t he real estate devel opnent project that isthe basis for this suit.
For our purposes, it isonly relevant that BCA and FHS ar e t he nanagi ng
partners of two partnerships that devel oped and nowown | nt er nati onal
Pl ace, atwo-tower of fice conpl ex i n downt own Bost on. The proj ect was
pl anned in two phases, one for each tower, with two separate and
di stinct partnerships. InApril 1991, BCApaid $5.6 million, fromits

own funds, to settle alawsuit brought agai nst the first partnership

1 The appel | ees are BC Associ ates ("BCA-1"), BC Phase 2 Associ at es
Limted Partnership ("BCA-2"), and Donal d Chi of aro and Theodore Cati s,

t he general partners of BCA-1 and BCA-2. We will refer to them
coll ectively as BCA.
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by certainlimted partners who chal | enged t he fi nanci ng of t he second
phase of the project.

FHS brought this actiontoclarify whether BCA' s settl enent
payment was a partnershi p expense. The district court concl uded t hat
BCAwas entitledtoindemification paynments fromthe partnershipin
the amount of $2.1 million, accruing interest at 6% per annum

However, in EHS Properties, we held that BCA's paynment net the

conditions of a"deficit | oan" under t he partnership agreenent, which
anong ot her things entitled BCAto interest at arate of 18%per annum
See id. at 86-87. Accordingly, we reversed the district court's
j udgnment and remanded for proceedi ngs consistent with our opini

FHS t hen noved for the district court to enter final judgment
speci fyi ng whether the interest onthe deficit | oan woul d be si npl e or
conpound. The deficit | oan provision provides only that such | oans
"shal | bear interest at an annual rate whichis two percentage points
above the so-called "Prinmerate’ . . . or at 18%per year, whi chever is
greater."

After a brief discussion of Massachusetts lawrelatingto
t he availability of conpound i nterest, and wi t hout any di scussi on of
the facts of the case, the district court concluded that the interest

shoul d be conpounded, "because conpoundi ng i s the equitabl e neans of

2 Section 21 of the Partnershi p Agreenent expressly provided that the
interpretation of its terns is governed by Massachusetts | aw.
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fully conmpensating a creditor-partner under the Deficit Loan

provision." EHS Props. Ltd. Partnership v. BC Assocs., No. 94-CV-

11346- MEL, slip. op. at 2 (D. Mass. Aug. 26, 1999).
DI SCUSSI ON

The appel |l ant chal |l enges the district court's award of
conmpound i nterest, argui ng that under Massachusetts | aw, a court does
not have di scretionto award conpound i nterest inthe absence of an
express provisioninthe contract. The appell ee acknow edges this
general rule but contends, however, that there is an equitable
exception that was rightfully invokedin this case where FHS behaved
i nequi tably.

Whet her Massachusetts lawpermts a court to fashion an
equi t abl e renedy of conpound i nterest on a contractual debt is a
guestion of law, whichis, therefore, subject to de novoreview See

Negrén v. Caleb Brett U S A, Inc., 212 F. 3d 666, 668 (1st Cir. 2000);

New Engl and Mut. Lifelns. Co. v. Baig, 166 F.3d 1, 3 (1st Gr. 1999).

Because we concl ude t hat Massachusetts | awdoes not permt the award of
conmpound interest in a case such as this, when the partnership
agreenent specifies aninterest rate per annum we need not address
whet her the conparative equities of the parties support the district
court's exercise of discretion in awardi ng conpound i nterest.

| n Massachusetts, conmpound interest is generally disfavored.

See Ellis v. Sullivan, 134 N. E. 695, 697 (Mass. 1922) (recogni zi hg an
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anci ent unwi I Ii ngness to al | ow conpound i nt er est (quotingLewi nv.
Fol som 50 N.E. 523, 524 (Mass. 1898))). As early as 1906, the Suprene
Judi ci al Court of Massachusetts decreed that interest is sinple,

"unl ess thereis an express agreenent tothe contrary." lnhabitants of

Tisbury v. Vi neyard Haven Vter Go., 79 N. E. 256, 257 (Mass. 1906); see

al so Coupounas v. Madden, 514 N. E. 2d 1316, 1321 (Mass. 1987); Von

Henmert v. Porter, 52 Mass. 210, 218 (Mass. 1846); D Annolfo v.

D Annolfo Constr. Co., 654 N. E.2d 82, 85 (Mass. App. Ct. 1995).

Consequently, conmpound interest is only permtted in certain
proceedi ngs i n equity or by express statutory or contractual authority.

See Dunne v. Gty of Boston, 671 N. E. 2d 518, 520 (Mass. App. Ct. 1996);

see also Shapiro v. Bailen, 199 N E. 315, 316 (Mass. 1936) (recogni zing

exception in equity); Ellis, 134 N.E. at 697 (sane).

It is undisputed that the deficit |oan provisionin the
part nershi p agr eenent does not expressly provide for the conpoundi ng of
interest. Indeed, it provides only that adeficit | oan "shall bear
interest at an annual rate . . . [of no nore than] 18%per year."
Furthernore, the overwhel m ng maj ority of Massachusetts cases equate an
interest rate "per annum " whether inacontract or astatute, with

sinpleinterest. See, e.q., Coupounas, 514 N. E. 2d at 1322; De Gordova

v. Weeks, 140 N. E. 269, 269-70 (Mass. 1923); Tisbury, 79 N. E. at 257,

D Annolfo, 654 N E.2d at 85. But see Ellis, 134 N.E. at 696-97

(all ow ng conpound interest at stated rate per annumin equity
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pr oceedi ng wher e debt or del i berately withheldinterest paynents).

Thus, the designated interest rate of "18%per year," construedinits

"usual and ordi nary sense, " Haki mv. Massachusetts I nsurer's |Insol vency

Fund, 675 N. E. 2d 1161, 1164 (Mass. 1997) (citingCody v. Connecti cut

Gen. Life Ins. Co., 439 N E. 2d 234 (Mass. 1982)), unanbi guously

indicates that the deficit | oan accrues sinpleinterest. The parties

t o t he partnershi p agreenent woul d, t herefore, reasonabl y have expect ed

the deficit |oan provision, as drafted, to call for sinple interest.
We ar e not noved by t he appel | ee' s contention that such a

readi ng of the provision unfairly penalizes BCA because the | oan

repaynent will cone, inpart, fromits own partnership profits. Such

is necessarily, and thus foreseeably, the circunstance with every

deficit loan by its ternms, and the provision coul d have been drafted

accordingly to provide for conmpound i nterest. W enforce the contract

aswitten, and "'"are not freetorevise or change'" it. Hakim 675

N E. 2d at 1164 (quotingContinental Cas. Co. v. dlbane Bldg. Co., 461

N. E. 2d 209 (Mass. 1984)); see also Alison H v. Byard, 163 F. 3d 2, 6

(1st Gr. 1998) (quotingLiberty Mut. Ins. Co. v. G bbs, 773 F. 2d 15,

17 (1st Cir. 1985)). Thus, as amatter of contract | aw, the award of
conpound interest was in error.

Nevert hel ess, the appel | ee argues t hat conpound i nterest was
appropriateinthis case because the jury found FHS s conduct to be

i nequi t abl e. To that end, the appellee argues that equitable
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princi pl es governed this case fromthe begi nning, and t hat this Court
shoul d | ook to equity and not contract for just conpensation. For
support, the appellee directs the Court toits Answer, its subm ssions
of speci al verdict questions for the jury, and the | anguage of the
district court's Menorandum and Deci sion to award conpound interest.

After athorough reviewof the record and bri efs, we cannot
agree. BCA s positionthroughout thetrial was that the $5.6 m|1ion
settl enment paynent qualified as adeficit | oan under the terns of the
partnership agreenment. Only as an afterthought, once t he case had been
submttedtothe jury, did BCArai se theissue of conmpound i nterest as
a matter of equity.

Furthernore, we are not convinced that the district court
reached t he deci sion that interest shoul d be conpounded as a matter of
equity. To be sure, thedistrict court usedthe word "equitable” in
its conclusion. However, there is no subsequent anal ysis of the
equities of the case to support the appellee's contention that the
awar d of conpound i nterest was based on FHS' s m sconduct. Absent a
di scussi on of the equities, the nore pl ausi bl e readi ng of the opi ni on
is that the court was interpreting and applying the terns of the
deficit | oan provision.

| n any event, accounting for "equitabl e considerati ons" does
not convert a contract action to one in equity. W have not been

presented with any authority establishingthat the district court had
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the discretion to depart fromthe terns of the contract based on
equi t abl e consi derations. The majority of cases on whi ch t he appel | ee
relies for the proposition that a court has discretion to award

conmpound i nterest i nvol ve proceedings inequity. See Chokel v. First

Nat'| Supernmarkets, Inc., 660 N E. 2d 644, 652 (Mass. 1996) (appraisal);

Sarrouf v. NewEngl and Patriots Football Club, Inc., 492 N E 2d 1122,

1129 (Mass. 1986) (appraisal); Shapiro, 199 N.E. at 122 (bill inequity
torestrain foreclosure); Ellis, 134 N E at 63 (accounting). W are
aware of only two conmpound interest cases that originate in the

enforcement of contracts, Buckl ey & Scott Utilities v. Petrol eumHeat

& Power Co., 48 N. E. 2d 154 (Mass 1943), andHowes v. Warren, 73 N. E. 2d

834 (Mass. 1947). In neither case, however, was the district court
call ed upontointerpret and apply a provi sion of acontract, and t hey
are, therefore, inapplicable.

Buckl ey i nvol ved an excl usi ve franchi se agreenent, but the
actionitself was deened an actioninequity torecover damages. See
Buckl ey, 48 N.E.2d at 156. The trial court concluded that the
def endant violated its obligations under the franchi se agreenent and
proceeded t o assess t he val ue of t he danages. The Suprene Judi ci al
Court of Massachusetts affirned the award of conpound i nterest onthe
j udgnment dating back to the date of the wit, in part relying on a
Massachusetts statute, G L. ch. 235, § 8, that set the conditions for

conputinginterest onajudgnment. Seeid. at 160. Thus, the award and
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i nterest was set by the court and did not originateintheterns of the
contract, as it does in this case.

In Howes, a contractor sued to recover for |abor and
mat eri al s expended inthe alteration and repair of the defendant's
house. See Howes, 73 N.E. 2d at 834. The defendant chal | enged an
auditor's assessment of the fair value of the contractor's work.
Al t hough the trial court agreed with the defendant that the auditor's
assessnment was unjustified, the court revalued the contractor's work
based on the auditor's subsi diary findi ngs and awar ded j udgnent for the
plaintiff plus interest conpounded as of the date of the filing of the
wit. Seeid. at 835. Relying onBuckl ey, the Suprenme Judi ci al Court
affirmed t he order for conmpound i nterest paidonthe court's judgnent
totheplaintiff. Again, the court's issuance of a one-ti nme award pl us
i nterest stands i n sharp contrast tothe enforcenent of the deficit
| oan provision and its stipulated interest rate.

I n summary, whet her the district court was accounting for
equi t abl e considerations or was interpretingtheterns of the deficit
| oan provision, it erred as a matter of |aw in awardi ng conmpound
i nterest.

CONCLUSI ON

Because thereis noauthority to depart fromthe general rule

t hat conpound i nterest shall not be al |l owed unl ess expressly stated in

t he agreenent, and because it is undi sputed that the partnership
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agr eenment does not provi de for conpound i nterest, we concl ude that the
awar d of conpound interest inthis case was i nproper. The district
court's judgnent i sreversed andremanded f or proceedi ngs consi st ent

with this opinion. Costs against the appell ee.

-11-



