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TORRUELLA, Chi ef Judge. This appeal arises froma deci sion

of the United States Tax Court finding petitioners Louis A Filios and
Emma L. Filios liablefor deficienciesintheir 1992 and 1993 i ncone
tax paynents. The question presented to the Tax Court was whet her
petitioner Louis Filios was pursuing horse raci ng and breedi ng for the
primary purpose of earning a profit duringthe yearsinquestion. The
Tax Court held that the requisite profit notive was | acki ng. See

generally Filios v. Conm ssi oner, No. 15719-96, 1999 W. 163035 (T. C.

1999) .
For the reasons stated bel ow, we af fi rmthe deci si on of the
Tax Court.
BACKGROUND
The Tax Court meti cul ously addressed the facts inthis case.

See Filios, 1999 W. 163035, at *1-*5. That di scussi on, based

predom nately onthe parties' stipulationof facts, is anply supported
by the record. Accordingly, we largely reiterate it here.

| . Petitioners

Petitioners are Louis A Filios and Emma L. Filios.
Petitioners werenarriedandlivedinWst Springfield, Massachusetts,
whenthey filed the petitioninthis case. On March 12, 1997, Emma L.
Filios died. Petitioner Louis AL Filiosis executor of the Estate of
Emma L. Filios. (Hereafter, referencesto petitioner areto Louis A

Filios.)



1. Westfield Gage Co.

I n 1955, petitioner founded Westfi el d Gage Co., a corporation
whi ch manuf act ures preci sion parts for airplanes and j et engi nes.
Sinceits inception, petitioner has been the conpany's president and
sol e sharehol der. Over the years, he general | y wor ked seven or ei ght
hours per day at Westfield Gage.

Petitioner didnot prepare awitten business plan, conduct
econom c or busi ness studies, or hire consultants for Wstfield Gage.
However, when the corporation was having financial difficulties,
Westfield Gage's treasurer, Eugene Kida, prepared budgets. In
addition, petitioner testifiedthat, if Westfield Gage was | osi ng
noney, he woul d have sought advi ce on howto turn t he busi ness ar ound.
He expl ai ned t hat Westfield Gage "had to make noney . . . so | could
pay for ny horses.”

From1979 to 1993, Wstfiel d Gage had atotal taxabl e incomne
of $8,842,137. It had gross receipts of $10,523,177 in 1992 and
$9, 707,359 in 1993; net profits for the sanme years were $972, 058 and
$102, 470, respectively.

Mary Kuta was Westfiel d Gage' s bookkeeper from1955 to 1992.
She kept Westfiel d Gage' s books and records, filedits quarterly tax
returns, and preparedits payroll. Eugene Kida, acertified public
accountant with a master's degree i n busi ness adm ni strati on, worked

for Westfield Gage from1984 to 1995 as conpany treasurer. Kida al so
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prepared petitioners' personal incone tax returns, which requiredthat
he exam ne petitioner's horse racing and breedi ng records.

[11. Petitioner's Horse Racing and Breedi ng Activity

Petitioner bought his first thoroughbred in 1955. In
general, he spent between ten and twenty hours per week engaged in
horse raci ng and breedi ng activities. Petitioner never trained or
st abl ed any of his horses at or near his hone in West Springfield, he
did not own a farmor any equi pnment used to train his horses, and
nei t her he nor menbers of his fam |y rode t he horses. On average, he
retained his horses threeto four years, giving hi madequatetineto
assess their racing potential. Petitioner's best horses generally ran
in races paying purses from $12,000 to $30, 000.

A. Hor se Publ i cati ons

Dat i ng back to 1959, and conti nui ng t hrough the years in
question, petitioner subscribedto various industry publications,

i ncl udi ng The Bl ood Hor se and Thor oughbred Record. Inadditionto

t hese peri odi cal s, he read nuner ous horse raci ng and br eedi ng books

during thistine. He al so studiedThe Bl ood Horse Stallion Register,
whi ch was published annually. It contains information about
t hor oughbred stal i ons, such as pedi grees, raci ng records, and raci ng

earnings. Petitioner usedThe Blood Horse Stallion Register to decide

whi ch horses to breed and which to buy.

B. Vitam n and M neral Suppl enents
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Initially, petitioner's thoroughbreds were not high-quality
horses. He believed, however, that giving the horses vitam n and
m neral supplements would increase their value. To this end,
petitioner, by his own account, was one of the pioneers in using
nutrition and vitam n suppl ements as part of the diet for his stabl e of
horses. Petitioner personally decided which vitam ns and mneralsto
use, m xed them and sent themtothetrainerstogivetothe horses.
Petitioner didnot, however, keep records show ng whi ch vitam ns or
m neral s he gave t o each of his horses or the nutrition and di et of
each horse.

C. Br eedi ng and Trai ni ng

As i ndi cated, petitioner spent tento twenty hours per week
on hi s horse raci ng and breedi ng activity. He attended horse auctions
to buy and sel | horses. Hetalkedto breeders. Hevisitedthe farns
i n Kentucky and tracks i n New Jer sey where he st abl ed hi s horses. He
revi ewed nmai |, and he prepared the vitam n and m neral suppl enents for
t he horses. Inaddition, petitioner signedall checksrelatingtothe
activity and reviewed all of the track purse and race results.

Petitioner went to Engl and, France, and Gernmany i n 1977 on
a tour of breeding farms, race tracks, and training centers.
Petitioner alsotouredsimlar facilitiesinlreland on a date not

specifiedinthe record. Further, he took courses about horses at



Cornell University in 1985, 1986, and 1990, and st ud rmanager's cour ses
in 1964 and 1970.

D. Records and Reports

Westfield Gage (not petitioner) paid Mary Kuta to keep the
records for petitioner's horse racing and breeding activity from1955
t hrough 1993. The record indicates that prior to 1992, Kuta spent ten
tofifteen percent of her time working onthe horse raci ng and breedi ng
activity, and part of this tinme was spent gatheringinformationfor
petitioner'stax returns. In 1992 and 1993, Kuta wor ked only onthe
horse activity.

Kut a deci ded whi ch records of the horse raci ng and breedi ng
activity to keep and howt o keep them Al though petitioner conceded
t hat he di d not knowexactly what types of records Kuta mai nt ai ned,
Harry Landry, a comrercial race-horse breeder who was hired by
petitioner as an expert witness, opi ned that petitioner's records were
"excel l ent and neticul ous” and were "very nuchinlinewthindustry
practice."

Petitioner had a separate bank account for his horse racing
and breeding pursuits from1963 through the years at issue. Kuta
mai nt ai ned t he expense records for these accounts. She kept copi es of
cancel ed checks, check regi sters, invoi ces, and ot her correspondence.
Further, Kuta kept copi es of invoices frompetitioner's trainers and

fromfarnms where his horses were stabl ed. She al so kept statenents
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fromracetracks at which petitioner's horses raced show ngtherace
dat es, his horses' standinginthose races, and the total anounts t hat
hi s horses won. Although Kuta did not regularly prepare records
showi ng how nuch each horse earned, inafewof the years beforethe
years inissue, she prepared a summary at t he end of the year show ng
t he earnings of each horse.

| n addi tion, at the end of each year Kuta prepared sunmari es
fromrace track statenments to ensure that the Forns 1099 i ssued by t he
racetracks were accurate. She also used race track statenents to
ensure that the vari ous expenses charged to petitioner by the tracks,
such as jockey fees, were correct.

From1959 t o 1989, Kuta prepared di sbursenent spreadsheets
whi ch showed expenses of the horse raci ng and breedi ng activity by
category. The spreadsheets were usually prepared at the end of t he
year, frominformationinthe check regi ster, and were used bothto
nmoni t or expenses and for tax return preparation. Insone yearsthe
spreadsheets |isted di sbursenents chronol ogi cally; inother years, the
spreadsheet s | i st ed di sbursenents by payee. The spreadsheets did not,
however, segregate expenses by horse.

Kut a prepared i ndex cards on nost of petitioner's horses from
around 1956 through the tinme of the trial which showed t he nane of the
horse, its year of birth, its sire and dam when petitioner acquiredit

and fromwhom the purchase price, when petitioner di sposed of the
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horse, and t he nane of the party acquiringthe horse. Sone index cards
showed whet her the horse had ajockey certificate nunber, whichthe
horse needed in order tobeeligibletorace. Kuta preparedthe index
cards in part to showKi da whi ch horses wer e depreci abl e and whi ch were
home- br ed.

From1974 to 1996 (excl udi ng 1994), Kuta prepared yearly
br eedi ng schedul es for petitioner's mares. These schedul es general ly
i ncl uded t he nane of each mare avail abl e for breedi ng, the nanme of the
stalliontowhichit was being bred, and the breeding fee. If the mare
was still carrying afoal fromthe prior year's breedi ng, the schedul e
gave the nane of the stallion. Kuta preparedthe breeding schedules to
ensure that she had properly regi stered the foal s and pai d breedi ng
fees and to determ ne whether a refund was due.

The record i ndi cates that petitioner never conducted witten
busi ness studies for his horse racing and breeding activity.
Simlarly, he never prepared a witten busi ness pl an or budget for the
activity.

E. Petitioner's Reliance on Ohers

Petiti oner never hired busi ness advi sers or consulted with
experts on the econonm c aspects of a horse racing and breeding
operation. Petitioner did, however, use professional trainers,

veterinarians, horse farnms, breeders, auctioneers, and jockeys.



Petitioner hired four toninetrainers each year from1985
to 1993. Petitioner frequently calledthe trainers andtal kedtothem
about whi ch horses to race and whi ch horses totrain. He askedtheir
opi nion, and he often foll owed their advice. Petitioner did not,
however, keep records regardi ng the perfornmance or race results of the
trainers. Further, petitioner didnot require his horsetrainersto
subm t pl ans of operations or any other witten reports. The only
wittenreports that thetrainers submtted to petitioner were infornal
not es t hey occasi onal | y made on their invoi ces. For exanple, trainer
George Handy wrote on his May 1992 invoice that "[c]olts are
progressi ng ok., Morgan Rd seens to | earn nuch faster than Go Go Ti ger,
both are gall oping 1% each day now. "

Regar di ng t he sal e and pur chase of horses, petitioner relied
on veterinarians, breeders, professional trainers, and aucti oneers. It
i s not cl ear whether petitioner relied on atrainer or breeder when he
deci ded whi ch horses to breed; petitioner states that he did, but the
Tax Court seened to i ndicate otherwi se. The record does showt hat
petitioner personally arranged for his nares to be bred, and he
personally reviewed and executed the stallion contracts.

F. Petitioner's Breedi ng and Herd Managenent Program

Bet ween 1955 and 1996, petitioner renoved 124 horses fromhis

herd by selling or giving them away. Despite this, petitioner



increased the size of his herd over tinme, which grewto a high of
ei ghty-four horses in 1990.

Inthe md-1970s, inaneffort toinprovethe quality of his
horses, petitioner began to send his mares to be bred by Kent ucky
stal | i ons whi ch had excel | ent pedi grees but unproven raci ng records.
Later, in 1990 or 1993, petitioner changed hi s breedi ng strategy agai n
and began to use stallions with proven pedi grees and race performance.

G. Cost Controls

VWhen asked about cost control neasures, petitioner stated,
"1 didn't change operati ng net hods to decrease expenses, | changed

operati ng net hods to make things better."” Petitioner further testified
t hat he di d not care hownuch he paid for a breeding fee, al though he
did indicate that "[we'd try to get the best for the noney."

Simlarly, petitioner stated that his horses were easy to sell because
he kept loweringthe priceuntil they sold, or he woul d just give them
away. Finally, when asked why he conti nued to si nk noney i nto horse
raci ng and breedi ng, petitioner sinply stated "I was determ ned t o get

t he best horse, and | practically didit, but I'mrunning out of it,

time."

| V. Petitioners' |Incone Tax Returns

Petitioners reported the horse raci ng and breeding activity
ontheir joint federal income tax returns each year from1957 t hr ough

the years inissue. The foll ow ng chart shows t he anounts of gross
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recei pts, expenses, and | osses that petitioners reported on Schedul es

C from 1957 to 1993:

Year Gross receipts Expenses Losses
1957 None $12, 919. 36 $12,919. 36
1958 5,575.00 25, 268. 34 19, 693. 34
1959 7,729.00 45, 809. 97 38, 080. 97
1960 4, 805. 00 53, 429. 56 48, 624. 56
1961 19, 345. 00 56, 677. 46 37,332. 46
1962 4, 280. 00 48, 705. 54 44, 425. 54
1963 5, 630. 00 48, 674. 38 43, 044. 38
1964 25, 666. 00 56, 735. 85 31, 069. 85
1965 28, 506. 00 50, 189. 20 21, 683. 20
1966 34,717.00 58, 908. 42 24,191. 42
1967 33, 895. 50 71,575. 82 37, 680. 32
1968 43, 903. 70 79, 234. 31 35, 330. 61
1969 32, 353.00 74, 010. 00 41, 657. 00
1970 35,722.00 69, 917. 00 34, 195. 00
1971 23,499. 00 55, 394. 00 31, 895.00
1972 19, 637. 00 51, 524.00 31, 887.00
1973 12,544. 40 60, 650. 27 48, 105. 87
1974 21,347.00 77,845. 15 56, 498. 15
1975 27, 320. 64 100, 913. 06 73,592. 42
1976 44,028. 00 118, 674. 00 74, 646. 00
1977 21, 140. 00 102, 571. 00 81, 431.00
1978 58, 662. 00 132, 278. 00 73, 616. 00
1979 89, 971.00 161, 913. 00 71,942. 00
1980 60, 651. 00 180, 943. 00 120, 292. 00
1981 127, 225. 00 207, 589. 00 80, 364. 00
1982 78, 804. 00 213, 686. 00 134, 882. 00
1983 111, 853. 00 284, 373. 00 172, 520. 00
1984 106, 814. 00 354, 937. 00 248,123. 00
1985 124, 671. 00 471, 417. 00 346, 746. 00
1986 111, 295. 00 545, 642. 00 434, 347. 00
1987 178, 776. 00 615, 973. 00 437, 197.00
1988 136, 327. 00 672,014. 00 535, 687. 00
1989 204, 403. 00 757, 630. 00 553, 227. 00
1990 116, 400. 00 774, 735. 00 658, 335. 00
1991 145, 405. 00 814,477.00 669, 072. 00
1992 136, 463. 00 814,103. 00 677, 640. 00
1993 234, 588. 00 807, 259. 00 572,671. 00
Tot al 2,473,951. 24 9, 128,595.69 6, 654,644.45
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V. Prior Exani nati ons

The Comm ssi oner audited petitioners' 1977 federal incone tax
returnin 1980 and their 1984 returnin 1987. The Comm ssi oner nmade no
adj ustnments to those returns.

VI . The Proceedi ngs Before the Tax Court

On April 24, 1996, the Comm ssioner sent a notice of
deficiency to petitioners statingthat their federal inconme tax returns
wer e deficient inthe anounts of $194, 121 and $133, 807 for 1992 and
1993, respectively. The notice further stated that petitioners were
| iable for accuracy-rel ated penalties pursuant to 26 U.S.C. § 6662 in
t he anount of $38, 824 for 1992 and $26, 761 for 1993. On July 22, 1996,
petitionersfiledatinely petitioninthe United States Tax Court for
a redeterm nation of the deficiencies and penalties.

Followingatrial, the Tax Court enteredits decisiononJuly
7, 1999. The Tax Court held that petitioners were |iable for the
defi ci enci es as assessed by t he Commi ssi oner, but that they were not
liable for the accuracy-rel ated penalties for negligence. See

generally Filios, 1999 W. 163035. This appeal followed.!?

DI SCUSSI ON
The sol e i ssue before this Court i s whet her the Tax Court

erredinrulingthat petitioner's horse racing and breedi ng activity

1 The Comm ssi oner does not appeal the Tax Court's finding that
petitioners are not |iable for accuracy-related penalties.
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was "not engagedinfor aprofit.” See Filios, 1999 W 163035, at *8.

Thisisafinding of fact, whichwe will overturnonlyif it isclearly

erroneous. See Estate of Power v. Commi ssioner, 736 F. 2d 826, 831 ( 1st
Cir. 1984).

The lawinthis caseis not indispute. Pursuant to Internal
Revenue Code section 183, if an "activity is not engagedinfor profit,
no deduction attri butableto such activity shall be allowed," 26 U S. C
§ 183(a), except "tothe extent [of] the gross i ncone derived fromsuch
activity," id. 8 183(b)(2). Treasury Regulation § 1.183-2(b) sets
forth nine factors for courts to consider in determ ning whet her a
t axpayer had therequisite profit notive. These factors are: (1) the
manner i n whi ch the taxpayer carries onthe activity; (2) the expertise
of the taxpayer or his advisors; (3) thetinme and effort expended by
t he taxpayer incarrying onthe activity; (4) the expectation that
assets usedinthe activity may appreci ate i nval ue; (5) the success of
t he taxpayer incarrying onother simlar or dissimlar activities;
(6) the taxpayer's history of incone or | osses with respect tothe
activity; (7) the amount of occasional profits, if any, which are
earned; (8) the financial status of the taxpayer; and (9) el enents of
personal pleasure or recreation. See Treas. Reg. 8 1.183-(2)(b).

These factors are nonexcl usi ve, see, e.d., Estate of Baron

v. Conmm ssioner, 798 F. 2d 65, 72 (2d G r. 1986), and their application

depends on the facts presented by the i ndi vidual case, see Treas. Reg.
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§1.183-2(b). Inaddition, noonefactor controls; tothe contrary,
"all facts and circunstances with respect tothe activity are to be
taken into account.” 1d. Finally, it is the taxpayer's burdento
establ i sh that she pursued her activity for the primary purpose of

maki ng aprofit. See, e.qg., West brook v. Comm ssi oner, 68 F. 3d 868,

877 (5th Cir. 1995); Faul coner v. Comm ssioner, 748 F. 2d 890, 893 (4th

Cir. 1984); Estate of Power, 736 F.2d at 828.

Inthis case, the Tax Court careful |y anal yzed each of t he

factors set forthin Treasury Regulation 8 1.183-2(b). See Fili os,

1999 W. 163035, at *5-*8. The court concl uded t hat nost of the factors
strongly indicated that petitioner was pursuing horse racing and
br eedi ng as a hobby, and none of the factors i ndicated t hat he was
pursui ng the activity for the primary purpose of naking a profit. See
id.

Speci fically, the Tax Court determ ned that (1) petitioner
di d not use financial projections, accounting records, or budgetsto
control expenses, and he never made any si gni fi cant changes i n t he way
he operated the activity despite recurrent | osses; (2) petitioner and
hi s advi sors had expertiseinthe nechani cs of horse racing, but not in
t he econom c aspects of this activity; (3) petitioner devotedtineto
horse raci ng and breedi ng, but he failedto denonstrate that it was

enoughtine to generate aprofit; (4) petitioner failedto prove that

t he val ue of his horses m ght i ncrease enough to offset the |l osses he
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had i ncurred; (5) petitioner's financial success with Wstfield Gage
was not rel evant because it was not indicative of petitioner's ability
torun a profitabl e horse-raci ng busi ness; (6) petitioner incurred
enornmous | osses totaling nore than $6 m | lion over thirty-seven years;
(7) petitioner's horse racing and breedi ng activity never generated a
profit; (8) petitioner was using his substantial income fromWstfield
Gage to finance his horse-racing activity; and, finally, (9) while
petitioner didnot ridethe horses, he obvi ously enj oyed owni ng t he
hor ses or he woul d have abandoned t he activity | ong ago i nthe face of
enor nous and continuous | osses. See id.

Havi ng careful Iy revi ewed t he record, we cannot say that the
Tax Court's findings are clearly erroneous. To the contrary, the
court's findings are anply supported by the record and i nvari ably | ead
tothe conclusionthat petitioner's horse racing and breedi ng activity
was not engaged in for profit. Under the circunstances presented by
this case, we seelittle point inreview ng each of the factors |listed
inTreasury Regul ation 8§ 1.183-2(b). Instead, we w || briefly exam ne
only the factors which we believe are truly at issue.

We beginwi th factor six -- the taxpayer's history of i ncone
or losses withrespect tothe activity -- because we believethat in
this particular case, it is arguably the nost telling. See Treas. Reg.
§ 1.183-2(b)(6). The Tax Court determ ned t hat t he sheer magni t ude of

petitioner's |osses, the consistency with whichthey wereincurred, and
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their steady and dramati c i ncrease over an ext ended peri od of tinme
provi ded conpel | i ng evi dence t hat petitioner was not engaged i n horse
raci ng and breedi ng for the primary pur pose of earning aprofit. W
agree.

As t he Tax Court correctly observed, petitioner never even
came closetorealizingaprofit duringthethirty-seven years that he
pur sued horse raci ng and breeding, and his total | osses for that period
exceeded $6 mllion. Petitioner's contention that this is an

"isolated, non-recurring, marginally relevant fact[]" i s di si ngenuous

and contrary to |l aw. See Hendricks v. Comm ssioner, 32 F. 3d 94, 99
(4th Cir. 1994) ("[A] record of continued | osses over an extended
periodof timeis plainly relevant in discerning ataxpayer's true
notivation."). Further, the cases cited by petitioner are factually

i napposite. For exanple, inMetcalf v. Conm ssioner, 22 T.C M (CCH

1402 (1963), the taxpayer abandoned his cattle farmafter twenty-four
years of | osses. Although the farmwas conti nued after the nornal
fifteen-year start-up phase of a cattle-breeding operation, the
t axpayer was constant|y changi ng t he way i n whi ch he di d busi ness i n an
effort toincreaseincone and cut the costs of operation. Seeid. at
1410-11. When this ultimately proved unsuccessful, the taxpayer
abandoned the activity. Seeid. Here, petitioner has not abandoned
hi s horse raci ng and breeding activity after thirty-seven years of

enor nous, uni nterrupted, and ever-increasi ng | osses. Consequently, we

-16-



believeit is beyond reasonabl e di spute that factor six -- petitioner's
hi story of losses withregardto his horse racing and breeding activity
-- clearly supports the Tax Court'srulingthat therequisite profit
notive was | acking.

Li kewi se, we find factor four, the |likelihood of asset
appreciation, and factor seven, the amount of occasional profits,
equal |y persuasi ve. Treasury Regul ation 8 1.183-2(b)(4) provi des t hat
theterm"profit" enconpasses appreciationinthe val ue of the assets
usedinthe activity. Treasury Regulation 8 1.183-2(b)(7), inturn,
provi des:

An occasional small profit froman activity

generating |l arge | osses, or froman activityin

whi ch t he t axpayer has made a | arge i nvest nent,

woul d not generally be determ native that the

activity is engaged in for profit. However,

substantial profit, though only occasi onal, woul d

generally be indicative that an activity is

engaged in for profit, where the i nvest nent or

| osses are conparatively small. Moreover, an

opportunity to earn asubstantial ultimate profit

ina highly specul ative venture is ordinarily

sufficient to indicate that the activity is

engaged in for profit even though | osses or only

occasi onal small profits are actual | y gener at ed.

Petiti oner concedes that there are no occasional profitsin
t hi s case. He asserts, however, that his profit notive may be inferred
fromt he specul ati ve nature of the horse business. He notesinthis
regard t hat hi ghly successful racehorses not only wi n | arge purses but

al sodramatically increaseinvalue duetotheir potential to earn
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lucrative stud fees. The Tax Court carefully consi dered this argunent,
citing the testinony of petitioner's expert, whichindicates that three
tofive percent of thoseinthe horse racing and breedi ng busi ness nake

about $775 mllion a year. See Filios, 1999 W 163035, at *7. The

court determ ned, however, that this testinony alone was not
concl usi ve, "absent evi dence show ng what ot her horse operations didto
become profitable.” 1d. W see no error in this deterni nation.

On this point, we believe that Hendri cks v. Conm ssioner is

instructive. In Hendricks, the court stated:

[ T] he nere expectation that |and val ues may
appreciate is not sufficient, in itself, to
denonstrate that an activity was engaged in for

profit. Thus, while Hendricks indicatedthat he
generally expected his land to appreciate in
val ue, "such a notion, w thout any probative
foundati on, is not enough to support a profit

notive and, inparticular, acontentionthat the
appreciation could be anticipated to be
sufficient to recoup petitioner's farmng
| osses. "

32 F. 3d at 100 (quotingKeelty v. Comm ssioner, 47 T.C M 1455 (1984)).

Here, petitioner's belief that one or nore of his horses m ght achi eve
great success was at best a "nere expectation" utterly lackingin "any
probative foundation." 1d. As we have indicated, petitioner nmade no
attenpt to showthat his horse racing and breeding activity was sim | ar
t 0 horse operations that generate substantial profits. Accordingly, we
concl ude that petitioner has failedto carry his burden of proving that

he had a bona fi de expectati on of either (1) asset appreciation or (2)
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a smal | chance to make profits sufficient to offset the enornous | osses
he had accunul ated. Therefore, the Tax Court correctly concl uded t hat
nei ther factor four nor factor seven favors petitioner.

We turn next tothe first factor -- the manner i n which the
activity was conducted. Treasury Regulation § 1.183-2(b)(1) states
"[t] he fact that the taxpayer carries onthe activity in a businesslike
manner and mai ntai ns conpl ete and accur at e books and records nay
indicatethat the activityis engagedinfor profit."” Pursuant tothis
provi sion, courts shoul d al so consi der (1) whether "an activityis
carried oninamnner substantially simlar toother activities of the
sane nature which are profitable,” -- which we have al ready i ndi cat ed
numerous tinmes petitioner failedtodo-- and (2) if the taxpayer has
changed operating nethods to inprove profitability. 1d.

The Tax Court found that petitioner's recordkeepingfailed
toindicateaprofit notive. See Filios, 1999 W 163035, at *5. The
court reasoned that "[p]etitioner did not have budgets, incone
st atenent s, bal ance sheets, incone projections, or financial statenents
for the activity other than those conpil ed annual Iy by petitioners'

accountant to prepare their annual Federal tax returns.” [d. Once

again, we see no basis for saying that the Tax Court clearly erred.

I n general, records that indicate aprofit notive are ones
t hat can be used for the purpose of cutting expenses, increasing

profits, and eval uating the overal | performance of a busi ness on an
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ongoi ng basis. See, e.qg., Westbrook, 68 F. 3d at 878 (activity not

carried onin abusinesslike manner where cost esti mates, financi al
projections, and estimates on the return on capital invested were

| acki ng); Burger v. Conmi ssioner, 809 F. 2d 355, 359 (7th Cir. 1987)

("[ B] ecause t he t axpayers had no systemt o noni tor expenses or | osses,
t he petitioners coul d not nake i nf ormed busi ness decisions."). As the
Tax Court correctly determ ned, these types of records aretotally
| acking in this case.

Further eval uati ng factor one -- the manner i n which the
activity was conducted -- the Tax Court also concluded that
"[p]etitioner's method of operations general|ly conti nued unchanged f or
nore than 30 years."” Filios, 1999 W 163035, at *6. The court
acknow edged, however, that between 1955 and 1993, petitioner
i ncreased the size of his herd and changed hi s breedi ng practices
twice. We do not necessarily agree with the Tax Court that these
changes are de minims. Neverthel ess, we need not consi der this point
further. Qur conclusionregarding petitioner's records, inadditionto
petitioner's failuretointroduce any evi dence favorably conparing his
activity toaprofitabl e horse raci ng and breedi ng operati on, | eads us
t o concl ude t hat t he wei ght of the evi dence supports the Tax Court's
ruling that factor one favors the Comm ssioner.

Finally, we turn to factor two — the expertise of the

t axpayer or his advisors. Treasury Regulation 8 1.183-2(b)(2) states

-20-



that "[p]reparation for the activity by extensive study of its accepted
busi ness, econom ¢, and scientific practices, or consultationwth
t hose who are expert therein, may i ndicate that the taxpayer has a
profit notive where the taxpayer carries onthe activity in accordance
with such practices.” The Tax Court found that, although petitioner
read horse publications, attended horse breedi ng sem nars, and used
prof essional trainers, veterinarians, horse farms, breeders,
auctioneers, and jockeys, he did not prove that he possessed the
requi site expertise regardi ng t he busi ness end of the activity, or that
he relied on t he advi ce of ot hers who possessed that type of experti se.

See Filios, 1999 WL 163035, at *6. This determ nation is anply

supported by both the record and the law. See, e.qg., West brook, 68

F.3d at 878 (" Al though t he [taxpayers] studi ed and consul t ed experts
regardi ng the techni cal and scientific aspects of horse and cattle
rai sing, they did not seek expert advi ce regardi ng the econom c or
busi ness aspects of these activities."); Burger, 809 F. 2d at 359 (" The
t axpayers' failureto consult econom c experts or devel op an econom ¢
expertise thensel ves i s another fact that indicates alack of aprofit
motiveinthis case."). Consequently, the Tax Court correctly found
that factor two does not favor petitioner.
Gventherecordinthis case, we believe that any further
anal ysis i s unnecessary. |In our view, the Tax Court reasonably

determ ned t hat of the ninerelevant factors, seven wei ghed agai nst

-21-



petitioner, two were neutral, and none wei ghed i n favor of petitioner.

See Treas. Reg. 8 1.183-2(b). It woul d be inproper for us tore-weigh

t he evi dence, see Estate of Power, 736 F.2d at 831, and we sinmply
cannot say that the Tax Court's findings are clearly erroneous.
Accordingly, we affirmthe Tax Court's ruling that petitioner's horse
raci ng and breedi ng activity was "not engagedinfor aprofit.” See
Filios, 1999 W 163035, at *8.
CONCLUSI ON
For the reasons stated above, we affirmt he deci si on of the

Tax Court.
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