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LYNCH, Circuit Judge. Whileinprisonawaitingtrial on

charges of being afelon-in-possessionof afirearm Jereny Bender
conversed wi t h an under cover governnment agent concerning his plot to
fal sify an alibi and possi bly ki dnap and mur der gover nnent wi t nesses.
Bender' s attorney was not present duringthe conversation nor notified
that it woul d take pl ace. After the government informed Bender that it
woul d seek to i ntroduce his statenents i nthe pendi ng cri mnal case, he

noved t o have t hemsuppressed. Applyi ngMiine v. Moul ton, 474 U. S. 159

(1985), the district court found that the statenents were i ncrimnating
and obtained inviolationof the Sixth Amendnent. As a consequence,
t he court suppressed them The governnent appeal s and argues t hat the
adm ssi on of these statenments woul d not vi ol ate the Si xt h Anendnent
because: 1) the statenents concerned future crinmes unrelatedtothe
pendi ng charges; 2) the statenments, insofar as they concerned
subornati on of perjury, were unprotected by the S xth Anendnent; 3) the
governnment did nothing wong in obtaining the statenents; and 4)
suppressi on of the statenents woul d encourage the obstruction of
justice. We affirm

l.
On April 14, 1999, Bender was i ndi ct ed on one count of bei ng
a felon-in-possession of a firearm in violation of 18 U.S. C
88 922(g) (1), 924(e)(1).! Bender was arraigned on April 26th and t he
district court assigned hi mcounsel. He was incarcerated pending

trial. Asupersedingindictnent, entered May 27, 1999, tacked on two

! Rel at ed state charges agai nst Bender are al so pendi ng.
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nore felon-in-possession counts. For reasons immterial to this
appeal, Bender's trial date was continued until October 18, 1999.

During his incarceration, Bender all egedly spoke with two
fell owinmates, on separate occasi ons, about ways i n whi ch he coul d
illegally influencethe outcone of hisinpendingtrial. One schene
i nvol ved the fabrication of analibi for hinself; the secondinvol ved
t he ki dnapi ng and nur der of government wi t nesses who woul d testify
agai nst him The i nmates, neither of whomwer e gover nnent agents at
thetine, reportedtheir conversations with Bender tothe authorities.

On Sept enmber 23, 1999, an undercover officer went to the
prisonto nmeet with Bender. The officer was i nstructed not to speak
wi t h hi mabout t he pendi ng f el on-i n-possessi on charges. Bender thought
he was nmeeting with his alibi-for-hire. During the ensuing
conversation, Bender nmade i ncrim nating statenents pertainingto his
schenmes to hire analibi wtness and a hit man. There was no di scussi on
of , and Bender made no adm ssi ons pertai ningto, the pendingfelon-in-
possessi on charges as such. Bender's attorney was not present during
t he conversati on.

On Cct ober 1, 1999, the government notified Bender's attorney
that it woul d seek to introduce Bender's statenents as evi dence agai nst
hi mi n t he pendi ng case. That sane day, Bender noved t o suppress all
statenments made to the two pri soners and t he undercover officer. On

Cct ober 22nd, the district court heard testi nony and ar gunent and,
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relying on Moul ton, granted Bender's notionto suppress the statenents
made t o t he undercover officer.? Inparticular, thedistrict court
found that:

the | aw enforcenent agents intended to i nvesti gate new
crimes, specifically subornation of perjury and ki dnapi ng or

attempted nmurder . . . [;]

: t he | aw enforcenent agents did exactly what they
shoul d have done, whichistosay. . . limtingtheinquiry
fromdef endant Bender and, of course, . . . [investigating]
t hese potential new offenses . . . [;]

. because t he subordi nati on of perjury hadto dowth an
alibi . . . [,] thelawenforcenent authorities nust have
known it was likelytoelicit incrimnating statenents .

[;]

. [and] the defendant didin fact make i ncri m nating
statenments with respect tothe creationof fal se alibi and,
of course, the governnent woul d not seek to admt it wereit

not material evidence that woul d bear upon consci ousness of
guilt involving the crine.

The governnment appeal s.
1.

We reviewthe district court's factual findings for clear

error andits constitutional rulings de novo. See United States v.

Mar enghi , 109 F. 3d 28, 31 (1st Cir. 1997). The governnent does not
di spute the district court's factual findings.

A person is "denied the basic protections of [the Sixth

2 The district court deni ed Bender's notion insofar as it
pertained to the statenments of the two prisoners regarding their
conversations with Bender before they contactedthe governnent. Bender
does not appeal this aspect of the district court's ruling.
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Amendnment ' s] guar ant ee when t her e was used agai nst himat his tri al
evi dence of his own i ncrimnating words, which federal agents had
del i berately elicited fromhi mafter he had been indicted andinthe

absence of his counsel." Massiah v. United States, 377 U. S. 201, 206

(1964); see alsoUnited States v. LaBare, 191 F. 3d 60, 64 (1st Cir.

1999). As Justice Black noted inG deon v. Wai nwight, "reason and

reflectionrequire us torecogni ze that i n our adversary syst emof
crimnal justice, any person haledintocourt . . . cannot be assured

a fair trial unless counsel is provided for him" G deon v.

Wai nwright, 372 U S. 335, 344 (1963); see also United States v.
Nocel la, 849 F.2d 33, 35 (1st Cir. 1988). And, as noted i nMoulton,
"what use is adefendant's right to effective counsel at every stage of
a crimnal case if, while he is held awaiting trial, he can be
guestioned in the absence of counsel until he confesses?" Multon, 474
U.S. at 171 (internal quotation marks and citation omtted).
Thus, the accused is guaranteed, "at |east after the
initiation of formal charges, the right to rely on counsel as a
"medi um between himand the State.” 1d. at 176. It isirrelevant who
initiates the conversationthat islikelytoinducethe accusedto nake
incrimnating statenents wi thout the assi stance of counsel. Seeid. at

174-75; United States v. Henry, 447 U.S. 264, 270-75 (1980). Al t hough

"the Sixth Amendnent is not violated whenever -- by luck or

happenstance -- the State obtains incrimnatingstatenents fromthe
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accused after the right to counsel has attached,” the "know ng
expl oitation by the State of an opportunity to confront the accused
wi t hout counsel being present is as much a breach of the State's
obligationnot tocircunvent the right tothe assistance of counsel as
istheintentional creation of such an opportunity.” Moulton, 474 U S.

at 176; see al so Bey v. Morton, 124 F. 3d 524, 528-30 (3d Cir. 1997).

Further, "that the State ' must have known' that its agent was likely to
obtainincrimnating statenents fromthe accused inthe absence of
counsel suffices to establisha Sixth Arendnent violation.” Multon,
474 U. S. at 176 n. 12. The governnent, here, does not ask us to rethink
the rule in Muulton, nor does it argue that the incrimnating
statenments were obtained by |uck or happenstance.

| nst ead, the governnent contends, prinmarily, that, sincethe
incrimnating statenents concerned different and future crines,
unrel ated, it says, to the pendi ng charges, the Si xth Anendnent does
not apply. W disagree. The statenments were incrimnatingnot only as
tofuturecrines (perjury, conspiracy to kidnap and nurder) but al so as
to the pendi ng charges. So long as the statenents were i ncrim nating
as to the pendi ng charges and were del i berately elicited by governnent
agents, they cannot constitutionally be admttedinthetrial of those
charges. Cf. id. at 180 (hol di ng that the Si xth Amendnent does not

permt theintroductionof directly incrimnating statenents obtained

during the investigation of other crines).
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At bottom the governnment's positionis that Moultonis
limtedto direct statenments by t he def endant about the crinme with
whi ch he has been charged. Not hing in Moulton supports that
[imtation, and Si xt h Amendnent jurisprudenceistothe contrary. See
Massiah, 377 U.S. at 207. Al that matters is that the statenents were
incrimnating as tothe pending charges; it does not matter how. So
whi | e Bender' s st atenents suborning perjury did not provide direct
evidence inthe pending case (e.g., underlying facts, details, and

strategy) or anount to an explicit confession, they "strongly tendedto

showthat aguilty m nd was at work." United States v. Lozada-Ri vera,
177 F.3d 98, 107 (1st Cir. 1999) (suppressing simlar jailhouse
st at enent s because of Si xth Arendnent violation). It was obvious that
guesti oni ng Bender about a fal se alibi for the underlying charges woul d
result inhis makingincrimnating statenents as to those charges. The
sane was true of a plot to do away wit h governnent w tnesses. Bender's
statenments, therefore, were likely to be incrimnating as to the
pendi ng charges, were deliberately elicited post-indictnment, and were
obtained in the absence of counsel. Thus, they were obtained in
vi ol ati on of the Si xth Amendnment and were ri ghtly suppressed by t he

district court.® Cf. id. (findingthat the adm ssion of statenments

s Moul ton overruled this circuit's earlier decisions inQGieco
v. Meachum 533 F.2d 713, 717-18 (1st Cir. 1976), andUnited States v.
DeWl f, 696 F.2d 1, 3 (1st Gr. 1982). See generally Carpenters Local
Union No. 26 v. United States Fidelity & Guar. Co., 215 F. 3d 136, 138
&n.1 (1st CGr. 2000). W disagreewiththedistrict court'srulingin
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concer ni ng subornati on of perjury was not harnil ess error and required
reversal and anewtrial). Qur conclusionisinaccordwth the Second

Grcuit's pre-Multon decisioninMaler v. Jones, 741 F. 2d 1451, 1453-

55 (2d Cir. 1984).
The governnment al so contends that statenents pertainingto
subornati on of perjury are unprotected by the Si xth Anendnent. G ting

Ni x v. Whiteside, 475 U. S. 157, 158 (1986), t he governnment argues, in

particul ar, that, since Bender's trial attorney woul d have had to
report his client's subornation of perjury had he known of it, Bender's
statenments are not covered by the Si xth Amendnent' s ri ght to counsel .
The argunent confuses two different concepts: the doctrine of right to
counsel under the Si xth Amendnent and t he doctri ne of attorney-client
privilege (and exceptions to that doctrine for crine or fraud). These
are two di stinct doctrines servingdifferent purposes. Theright to
counsel is not defeated if a particular communication is not
privileged. Many activities of counsel are not privileged, as in
exam ni ng witnesses at trial; others are privileged, as in giving
confidential advice. The |l ogic of the governnent's argunent is that
because an activity is not privileged, thereis noright tocounsel.
Toarticulatethat logicistoshowits weakness. The right to counsel

appliesinboth privilegedand non-privilegedsituations. Thisis so

Burke v. Vose, 847 F. Supp. 256, 261-64 (D.R. 1. 1993), on which the
governnent relies.
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regardl ess of whether a communicationfalls withinthe exceptiontoa
privilege. Indeed, the privilege doctrine, and so the exceptions to
it, assune thereis an attorney-client relationship. Witeside, an
i neffective assi stance of counsel case, al so pl ai nl y does not apply.
The Sixth Anmendnment prohibits the governnment from eliciting
incrimnating statements no matter their content. That defense counsel
nm ght be under an obligation not to participate in a client's
subornati on of perjury does not excuse the government fromits
obligationtointeract with the accused through t he medi umof counsel .
| ndeed, the governnent's argunent can be stood on its head: given
counsel's ethical obligationto advise aclient not tocommit perjury,
theclient's Sixth Amendnent right to counsel is particularly inportant
in situations like the one this case presents.

The gover nnent argues, as wel |, that suppressionisillogical
because the district court found that the governnent did nothi ng wong.
The sanme argunment was presented and rejected in both Massi ah and

Moul t on. See Massi ah, 377 U. S. at 207; Moulton, 474 U. S. at 179.

Though t he government m ght be i nvestigating entirely separate crines,
"dual purposes may exi st whenever police have nore than one reasonto
i nvestigate sonmeone."” Multon, 474 U S. at 179 n.15. That the
gover nnment m ght have other | egitinmate reasons for confronting a person
who i s accused does not elimnate the violation of theright as it

pertains tothe pending charges. Seeid. at 179-80; see al soid. at
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180 (" To al | owt he adm ssi on of evi dence obt ai ned fromthe accused in
vi ol ation of his Sixth Arendnent ri ghts whenever the police assert an
alternative, legitimate reason for their surveillance invites abuse by
| aw enf or cenent personnel inthe formof fabricatedinvestigations and
ri sks the evisceration of the Sixth Amendnent ri ght recogni zed i n
Massiah.").

As a variant of this sane argunent, the governnent cont ends
t hat t he pur pose of suppressionisto deter | awenforcenent officers
fromviolating constitutional rights by inmposing the penalty of
suppressi on when they do. If theincrimnatingstatenents violate
constitutional rights only whenthe statenents are sought in order to
be i ntroduced as t o pendi ng charges, then the agents here vi ol at ed no
constitutional rightsinprocuringthe statenents, and sothereis no
rati onal e for suppression.* There are at | east two di fferent responses.

First, evenif the focus were on the agent and not t he gover nnent as

4 The governnment says that if it is"freetousethe statenents
at a future prosecution, there nust be no Si xth Anendnent violationin
the very acquisition of the statenents."” Thus, "there shoul d be no
Si xt h Amendnent vi ol ati on i n obtaining and usi ng the statenents at a
trial on pending charges." W have no occasiontorule onthe prem se;
t he concl usi on, however, does not foll ow. The Sixth Arendnent does not
fastenitself irrenovably fromanincrimnating statenment, nmaki ng t hat
statenent either adm ssible or inadmssiblefor all tine. Instead, the
Amendnent, in this context, governs the interacti ons between the
government and t he accused once t he adversari al process has begunin a
particul ar case. Inother words, "[t] he Si xth Anendnent right . . . is
of fense specific.” MNeil v. Wsconsin, 501 U.S. 171, 175 (1991).
Consequent |y, the same statenents can be given differing constitutional
status depending on their relationship to a particul ar case.
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prosecutor, we donot liveinaperfectly|logical world but rather |ive
inonethat is built on experience and accommodati on of differing
interests. The tensionthe governnent identifiesisinherent inwhat
Moul ton calls "a sensible solutiontoadifficult problem™ 1d. at
179. Second, as one commentary has noted, "[i]n answer to such
criticisnms, it m ght be observed t hat Massi ah, after all, is grounded
i nthe Si xth Amendnent right to counsel and t hus shoul d be assessed in
terms of its protection of that right instead of as sonme sort of

alternative to or extensi on of either Mranda or the vol unt ari ness

test." 2 Wayne R LaFave et al., Oimnal Procedure 504 (2d ed. 1999).

Finally, the governnment argues t hat suppressionis poor
pol i cy because it "encour ages def endants to suborn perjury, tanper with
Wi t nesses, obstruct justice, and otherwiseinterferewiththe truth-
finding function of the courts.” As observed, the presence of counsel
may | essen i nstances of such conduct. And we doubt that def endants
will benorelikelytosuborn perjury or obstruct justice because of
our deci sion. Nothing prevents the governnent fromprosecuti ng Bender
i n aseparate proceedi ng for subornation of perjury andthe |like. See

Moul t on, 474 U. S. at 180 n. 16; United States v. Wl ker, 148 F. 3d 518,

528-30 (5th Cir. 1998). Nothi ng prevents the governnent fromusing
Bender's statenents, if knowi ng and voluntary, for the purpose of

i mpeachnent, if hetestifies. See M chigan v. Harvey, 494 U. S. 344,

351 (1990). And nothing prevents the governnent fromusing these
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statenments at sentencing if Bender is tried and convicted. See
U S . S.G 8 3Cl.1. The governnment m ght be reluctant to prosecute
Bender for these newall eged cri nes because of scarce resources or
because such a prosecuti on woul d depend on t he statenents of i nmate
wi t nesses, who might lack credibility. But these considerations do not
out wei gh the significant countervailing constitutional val ues.
L.
For these reasons, the judgnment of the district court is

af firmed.

-13-



