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July 6, 2000

STAHL, Circuit Judge. Defendant-appellant Carl Baylis
appeal s the district court's decisionthat a seven-year-old state
probate court finding should be given preclusive effect in the
subsequent adversari al bankruptcy court proceedi ng. W vacate and
remand.

l.

I n Cctober 1969, Baylis, an attorney specializingintaxation
and estate planning, created a trust (the “Trust”) for Antonia
Quevillon. Baylisincludedinthe agreement an excul patory cl ause
whi ch provi ded that the Trustees woul d be “liable only for [their] own
wi Il ful conduct or om ssions in bad faith.” The res of the Trust
consi sted of two apartnent buil dings in Wrcester, Massachusetts, and
si x i n Sout hbri dge, Massachusetts. The Trust provi ded that Quevill on
woul d serve as trustee and t hat upon her death, Estell e Bal |l ard and
Baylis woul d serve as co-trustees. Ballard was one of Quevillon's
daughters and was, along with her siblings--plaintiffs-appellees
Const ance Rutanen, Robert Quevillon,! and Theresa Al exander (the

“plaintiffs”)--anincone beneficiary of the Trust. Ball ard had agreed

The estat e of Robert Quevillonis representedinthis action by
Ell a Quevillon.
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with her nother to be paidfifty dollars per week for the managenent of
t he properties. Baylis was paidonly for specific work he perforned
for the Trust.

During the life of the Trust, net income was to be
di stri buted equally anong the beneficiaries. Twenty years after
Antoni a Quevillon's death, the Trust was toterm nate, and t he Trust
property was to be divided equally anmong the children of her son
Marcel . The Trust term nated on May 20, 1991, and t he Trust property
was distributed to Marcel Quevillon's children.

Upon Antoni a Quevillon's deathin 1971, Ball ard and Baylis
sol d one of the propertiesto pay estate taxes. Over the next fifteen
years, the Trust pai dthe beneficiaries nodest anounts. In 1985, the
plaintiffs, concerned because of the m nute anounts t hey were recei ving
fromthe Trust, net with Ballard and Baylis to di scuss its operation.
By t hen, bot h Worcester buil di ngs had been sol d, but the Trust still
hel d t he si x Sout hbri dge bui |l dings. At this nmeeting, it was agreed,
wi th no objectionfromBallard, that the co-trustees would sell the
remai ni ng properties and invest the proceeds in treasury notes.

By January 1986, Bal |l ard and Bayl i s had recei ved of fers for
t he properties. AM. and Ms. John Young nade an of fer for two of the
properties, and Ranshorn Realty Trust (“Ranshorn”) offered to buy the
ot her four. The total price offered for the six buildings totaled

$1, 640, 000, whi ch was $300, 000 greater than the properties' apprai sed
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val ues. Ballard then decided not to sell any of the properties,
claimng that she wanted to keep themfor herself. Because Baylis
bel i eved t hat the real estate market had peaked, he urged t he sal e of
t he properties, but Ballard remai ned steadfast in her refusal to sell.
| n February 1986, in an attenpt to conpl ete the transacti ons before an
increaseinthe federal capital gains tax becanme effective, Baylis
first offered Ball ard a chance to buy all the property, whi ch she was
unabl e to do because she | acked fi nanci ng, and t hen of fered her an
addi ti onal managenent fee of either $75, 000 or $133, 667 i f she woul d
assent to the sale. She refused. Neverthel ess, despite her refusal,
Bayl i s present ed unsi gned pur chase and sal e agreenents to t he Youngs in
May 1986 and to Ranshorn in June 1986. Both parties executed and
returned the agreenents to Baylis.

After he recei ved t he si gned purchase and sal e agreenent s,
Baylis attenpted to garner Ballard' s signature onthem She refused,
pronpting Baylis to propose to her that the Trust would sell the two
properties earmarked for the Youngs to her instead. Inreturn, she was
to assent to the sal e of the other four properties to Ranshorn, resign

as co-trustee, and agreetoatrustee feefor Baylis. Ballard agreed.

| n Decenmber 1986, when the Youngs becane aware of this
arrangenent, they sued Baylis for fraud and Bal | ard and Baylis, in

their capacities as co-trustees, for specific performance. Ballard
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t hen wi t hdrew her agreenment with Baylis and refused to sell the four
properties to Ranshorn. The properties, therefore, remai ned unsol d.
Bal | ard and Bayl i s used Trust funds to fi nance their defense of the
Young litigation. Jointly, they spent approxi mately $12, 000 in
def endi ng t hensel ves as co-trustees, with Baylis spendi ng approxi matel y
$7000 t o def end hi nsel f against the fraudclaim Finally, tosettle
itslitigationthe Trust paid $15,000 to t he Youngs i n connection with
their fraud clai magainst Baylis.

That same Decenber, Baylis filedw ththe probate court a
petitionfor alicenseto sell the properties on behalf of the Trust.
The probat e court deci ded to defer acting onthe petitionuntil Ballard
gave her consent to sell. She never did. Baylisthereafter failedto
pursue t he petition even though he believed that Ballard' s reason for
refusing to sell was basel ess and t hat her refusal constituted a breach
of fiduciary duty. Consequently, the property was not sold. Wthina
short tinme, property values inthe area fell, and t he val ue of the
Trust was di m ni shed.

In May 1988, the plaintiffs sued Ballard and Baylis in
Massachusetts Probate Court. The plaintiffs sought an accounti ng and
al | eged breach of fiduciary duty, conversion, fraud, and negli gent
m srepresentation. After abenchtrial, thecourt foundthat Baylis
had acted negligentlyinfailingto prevent Ballard fromfulfilling her

fiduciary duties. Inaddition, it found that the excul patory cl ause in
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t he Trust Agreenent was unenforceable andthat, infailingtosell the
properties, Ballard and Baylis had acted inbad faith. Thetrial court
entered judgnment for $330,079.95 against Ballard and Baylis.

The Massachusetts Appeal s Court affirmed t he judgnent of the
probate court with respect to both its negligence and bad faith
determ nations. The Suprene Judici al Court of Massachusetts (“SJC’)
granted Bal |l ard and Baylis's application for further appellate revi ew
and affirnmed. In so doing, however, the court expressly refusedto
reach the i ssue of bad faith, stating that a findi ng of negligent
breach of fiduciary duty would sufficeto affirmthe judgnment. Baylis
subsequently fil ed a petition for rehearingin whichherequested,
inter alia, that the SJCreverse the trial court's finding of bad
faith. The SJC denied the petition.

Fol | owi ng the SIC s affirmance, Baylis filed for bankruptcy.
The plaintiffs opposed the di scharge of his judgnent debt tothemand
br ought an adversary action pursuant to 11 U.S.C. § 523(a). This
section of the Bankruptcy Code prohi bits the di scharge of any debt
arising from“defal cation while actinginafiduciary capacity,”id.
8§ 523(a)(4), or from“willful and malicious injury,”id. 8§ 523(a)(6).
The parties filed cross-notions for summary j udgnent, ? agreei ng t o be

bound by t he probate court's factual findi ngs, except for the finding

2Al t hough they styled their notions as ones for “summary
judgment,” it is evident that they expected the bankruptcy court sinply
to resolve the case on a stipulated record.
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that Baylis acted in bad faith. The plaintiffs argued that the
bankrupt cy court shoul d accord this finding preclusive effect, but the
court disagreed. The court went on to find neither willful and
mal i ci ous i njury nor defal cation. Therefore, the court held that
Baylis's debt tothe plaintiffs was di schargeabl e and ent ered j udgnent
to Baylis in the adversary action.

The plaintiffs appealedtothe district court, arguing that
t he bankruptcy court had erred in its determ nation that issue
precl usi on did not apply to the probate court's determ nati on of bad
faith. Ina Mnorandumand O der dated Cctober 29, 1999, the district
court reversed t he hol di ng of the bankruptcy court, hol di ng that issue
preclusiondidapply. It further heldthat the finding of badfaith
under Massachusetts | awrequired concom tant findi ngs of defal cation
and willful and malicious injury under the Bankruptcy Code.
Consequently, it reversed and ordered t hat judgnent be entered in favor
of the plaintiffs. This appeal foll owed.

1.

The sol e i ssue before us i s whet her the district court was
correct in ruling that the bankruptcy court should have given
precl usive effect tothe probate court's findingthat Baylis had acted

inbadfaith. Wereviewthis ruling de novo. See |IRS v. Cousins (lLn

re Cousins), 209 F.3d 38, 40 (1st Cir. 2000); Prebor v. Gllins (lnre

| Don't Trust), 143 F.3d 1, 3 (1st Cir. 1998).
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The plaintiffs argue that the i ssue of bad faithwas fully
and fairlylitigatedinthe state probate court and, as such, shoul d
have precl usi ve effect in the bankruptcy proceedi ng. |n doing so, they
poi nt out that the probate court found Baylis to have acted i n bad
faith and that the appeal s court affirned this finding. Further, they
argue that this finding of bad faith suffices to prove that Baylis
commtted defalcationandinflictedw Ilful and malicious injuries on
the plaintiffs. Baylis responds that because the probate court
alternatively found t hat Baylis was negligent and had acted i n bad
faith and because the SICaffirnmed only on t he negli gence ground, there
was no preclusive final judgnent ontheissue of bad faith. Thus, we
must deci de whet her i ssue preclusion applies when atrial court's
judgnment, which rests on alternative grounds, is affirmed by the
i nt er medi at e appeal s court on bot h grounds, but by the court of | ast
resort on only one ground.

It iswell-settledthat apreviouslylitigatedissue between

two parties should not berelitigated. See Mntana v. United States,

440 U. S. 147, 153 (1979); Mles v. Aetna Cas. & Sur. Co., 589 N. E. 2d

314, 316-17 (Mass. 1992). The principles of issue preclusionapplyto

nondi schar geabi l ity proceedi ngs i n bankruptcy. See Grogan v. Garner,

498 U.S. 279, 285 n.11 (1991). By federal statute, judicial
proceedi ngs instate court “shall have the sane full faith and credit

inevery court withinthe United States . . . as they have by | awor
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usage inthe courts of such State.” 28 U.S.C. § 1738. Therefore, in
a case such as this, we enpl oy Massachusetts i ssue preclusion|aw See

Kyri copoul os v. Town of Orl eans, 967 F. 2d 14, 16 (1st Cir. 1992) (per

curian). And, as we previously have noted, Massachusetts courts fol |l ow
the traditional rules for the doctrine of issue preclusion. See

W 1| hauck v. Hal pin, 953 F.2d 689, 705 (1st Gir. 1991) (citingMartin

v. Ring, 514 N E. 2d 663, 664 (Mass. 1987)).

For an issue to receive preclusive effect in a |ater
pr oceedi ng under Massachusetts | aw, the fol |l owi ng four el enents nust be
present: (1) the issue sought to be precl uded nust be identical tothat
intheprior litigation; (2) the parties actually nust have litigated
t he i ssue; (3) the judgnment regardi ng t he i ssue nust have been bi ndi ng
and valid; and (4) theissue's determ nati on nust have been essenti al

to the judgnent. See Martin, 514 N. E. 2d at 664; see al so Keyst one

Shi ppi ng Co. v. NewEngl and Power Co., 109 F. 3d 46, 51 (1st Cir. 1997)

(noting that these four el enents are required both by Massachusetts
courts and by the First Circuit).

“I'f ajudgnment of a court of first instance is based on
determ nati ons of two i ssues, either of which standi ng i ndependently
woul d be sufficient to support the result, the judgnment is not
conclusive withrespect to either i ssue standi ng al one,” and neit her
recei ves preclusive effect. 1 Restatenent (Second) of Judgnments § 27

cnt. i [hereinafter Restatenent]; see al so York Ford, Inc. v. Building

-9-



| nspector & Zoning Admir, 647 N. E. 2d 85, 87-88 (Mass. App. Ct. 1995)

(adopting the rule of comment i to section 27). If, however, “the
appel l ate court” affirms both grounds of the hol di ng, each ground

recei ves preclusive effect. 1 Restatenent § 27 cnt. 0; see al so York

Ford, Inc., 647 N.E. 2d at 88 n. 7 (adopti ng the rul e of conment oto

section 27). Onthe other hand, if “the appellate court” affirns on
one ground and passes on the ot her, “the judgnent i s concl usive [only]
as to the first determnation.” 1 Restatenent 8§ 27 cnt. o.

In this case, each determ nation of the court of first
i nstance was affirned by t he appeal s court, but the SJCaffirnmed one
determ nation and explicitly passed onthe other. This result appears
t o generate a novel conplication, but because of the rol e the SICpl ays
when revi ewi ng cases inthis posture, the general tenets of corment o
apply. Strictly speaking, when the SICrevi ews cases that originatein
probate court, its concern is not with the decision of the

Massachusetts Appeal s GCourt; rather, the SICreviews the di sposition of

t he probate court asif the appeal canedirectlytoit. See, e.qg., In

re Adoption of Hugo, 700 N. E. 2d 516, 520-21 (Mass. 1998) (noti ng t hat

the SJCreviews the findings of theprobate court for cl ear errors of

law), cert. denied, 526 U.S. 1034 (1999); Wite v. Wiite, 76 N E. 2d 15,

16- 17 (Mass. 1947) (“All questions of | aw, fact and di scretion are open
for our decision, and we can find facts contrary to the [ probate]

judge's findingsif convincedthat heis plainly wong.”). Inthis

-10-



sense, when the SIChears a case that originatedinthe probate court,
its ruling supercedes that of the Massachusetts Appeal s Court for the
pur poses of i ssue precl usion and assunes the rol e of “the appel |l ate
court” to which comment orefers.® The SIC s determ nation that the bad
faith findi ng was unnecessary to deci de the case thus viti ates any
argunment that the finding should receive preclusive effect.

The SJC s skeptical viewof the evidence of bad faith, which

it found to be “questionabl e,” Rutanen v. Ballard, 678 N E. 2d 133, 140

(Mass. 1997), adds additional support to our conclusion. Alternative
hol di ngs froma court of first i nstance recei ve no precl usive effect
until affirnmed by the appellate court in part because the court of
first i nstance may not have consi dered each determ nation “as careful ly
or rigorously” as it would have if each had been essential to the
result. 1 Restatenent 827 cnt. i. Once thelosing party has obtai ned
an appel | ate deci si on on the i ssue, however, “the bal ance wei ghs in
favor of preclusion” because the appell ate court has revi ewed and

uphel d the determ nations of the court of first instance. 1 id.

SMor eover, an opi ni on of the Massachusetts Appeal s Court i s not a
“deci sion” binding onthe parties until its rescript issuestothe
| ower court. See Commpnweal th v. Aboulaz, 688 N E. 2d 1374, 1377 ( Mass.
App. Ct.), reviewdenied, 692 N. E. 2d 963 (Mass. 1998). But inthis
case, therescript of the appeal s court never i ssuedtothe probate
court because “[i]f an application of further appellate reviewis
granted the rescri pt of the Appeal s Court shall not issuetothe |l ower
court.” Mass. R App. P. 23. Because the appeal s court's opi nion
never becane a bi ndi ng deci sion, the SJCis the rel evant appell ate
court for issue preclusion purposes.
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cnt. o. Inother words, the alternative determ nati on cannot have
precl usive effect until the appel |l ate court anal yzes it and deci des
that the court of first instance correctly resolvedit. Here, the
rel evant appel |l ate court not only fail ed to endorse the correctness of
the finding, but it explicitly questioned it.4 Under these
ci rcunst ances, issue preclusion should not apply.
L.

For t he foregoi ng reasons, the decision of thedistrict court

i s vacated, and the case i srenmanded for further acti on consistent with

this opinion. No costs.

4“Furthernmore, comments i and o to section 27 are not nmeant as
exceptions to the general rule of issue preclusion stated in that
section. Instead, they el uci date one of the basic el enents of that
rule, that the determ nation nust have been “essential to the
judgnment.” Inthis case, however, the SJCexplicitly saidthat the
finding of Baylis's bad faith wasnot essential tothe judgnment. The
failureto neet that el ement nmeans that the findingis not entitledto
precl usive effect.
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